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the  Bishop  of  London ;  or  was  it  written,  however  busily,  however  mis- 
takenly, with  an  honest  intention  of  drawing  the  Bishop's  attention  to 
the  evil  report  that  existed  as  to  the  plaintiff?  If  it  was  written  and  sent 
^   under  the  cloak  and  mask  of  causing  the  institution  of  an  *inquiry-, 

J  but  really  from  malicious  motives,  your  verdict  ought  to  be  for  the 
plaintiff.  Verdict  for  the  defendant.(a) 

Montagu  Chambers  and  Badeley,  for  the  plaintiff. 

Jervis  and  Stammers,  for  the  defendant. 

[Attorneys — Lewin,  and  Overlow  $  Hughes.]    . 

(a)  The  cases  on  the  subject  of  privileged  communications  will  be  found  collected  in  the  notes 
to  the  case  of  Lake  r.  King,  1  Wms.  SauncL  130  (ed.  of  1845) ;  and  the  doctrine  of  privileged 
communications  was  also  much  discussed  in  the  case  of  OathereoU  v.  Myall,  in  the  Exchequer, 
April  24, 1840. 


Adjourned  Sittings  in  London  qfter  Michaelmas  Term,  1845. 

BEFORE  LORD   CHIEF   BARON  POLLOCK. 


HART  t;.  MIDDLETON.    Dee.  13. 

In  legal  matters  "  a  month"  means  a  lunar  month ;  hut  in  commercial  matters  "  a  month"  always 
jneans  a  calendar  month. 

If  a  plaintiff,  in  his  particulars  of  demand  delivered  in  the  cause,  do  not  give  credit  for  any  sum 
paid  by  the  defendant,  but  in  it  refer  to  "full  particulars"  already  delivered,  and  those  full 
particulars  do  give  oredit  for  a  sum  paid  by  the  defendant,  this  will  not  dispense  with  the 
necessity  of  the  defendant  pleading  such  payment,  and  if  it  bo  not  pleaded,  the  defendant 
cannot  avail  himself  of  it  at  the  trial. 

Debt  for  goods  sold,  with  a  count  upon  an  account  stated. — Plea, 
except  as  to  £42,  nun^uam  indebitatus;  and,  as  to  that  sum,  payment 
of  it  into  court. 

It  was  opened  by  Jervis,  for  the  plaintiff,  that  one  question  in  the  case 
would  be,  whether  the  time  of  credit  had  expired  before  the  action  was 
brought ;  the  one  party  contending  that  the  time  of  credit  was  to  be 
reckoned  by  lunar  months,  the  other  that  it  should  be  reckoned  by  calen- 
dar months. 

*..  Q-.      *It  was  proved  by  one  of  the  witnesses  for  the  plaintiff,  that  a 
part  of  the  goods,  which  consisted  of  wines,  were  sold  at  "  twelve 
months'  credit,"  and  that  another  part  of  them,  consisting  of  spirits, 
had  been  sold  at  "four  months'  credit." 

Pollock,  G.  B. — In  legal  matters  "  a  month"  means  a  lunar  month, 
but  in  commercial  matters  "  a  month"  always  means  a  calendar  month. 
In  bills  of  exchange,  promissory  notes,  invoices,  times  of  credit,  and 
everything  else  relating  to  commercial  matters,  it  is  so ;  and  I  know  of 
no  instance  to  the  contrary. 

It  was  opened  by  Crompton,  for  the  defendant,  that  a  part  of  the  goods 
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for  which  the  plaintiff  sought  to  recover  in  the  present  action  had  been 
paid  for. 

Pollock,  C.  B. — There  is  no  plea  of  payment,  and  no  sum  is  given 
credit  for  in  the  particulars  of  demand  annexed  to  the  record. 

Crompton. — The  plaintiff  has  admitted  this  payment  in  a  particular 
referred  to  in  the  short  particular  of  demand  annexed  to  the  record. 
The  particular  annexed  to  the  record  is : — 
"  In  the  Exchequer  of  Pleas,  between  David  Hart,  plaintiff,  and  George 

Middleton,  defendant. 

«  This  action  is  brought  to  recover  the  sum  of  61Z.  17*.  7d.,  the  full 
particulars  of  which  have  been  already  delivered,  and  exceed  three 
folios ;  and  this  account  does  not  include  three  several  sums  of  212.  17*. 
7d.,  61.  9s.  6d.,  and  51.  2*.,  which  are  not  sought  to  be  recovered  in  this 
action,  the  credit  in  respect  thereof  not  having  yet  expired.  Above  are 
the  particulars  of  the  plaintiff's  demand  in  this  action,  *for  the  _  1 
recovery  whereof  he  will  avail  himself  of  the  whole  or  any  part  *- 
of  the  declaration. 

"Dated  this  28th  of  October,  1845. 
«  Yours,  &c, 

«  J.  Michael,  9,  Red  Lion  Square, 
Plaintiff's  Attorney. 
"  To  Messrs.  Jacques  &  Edwards, 

Attorneys  or  Agents  for  the  above-named  Defendant." 

Pollock,  C.  B. — There  must  always  be  a  plea  of  payment  unless  the 
plaintiff  admits  the  payment  in  his  particulars  of  demand.  The  particu- 
lars of  demand  annexed  to  the  record  do  not  admit  this  payment,  but 
they  merely  refer  to  full  particulars  already  delivered. 

Crompton. — Those  full  particulars  are  admitted  under  a  judge's 
order ;  the  plaintiff's  own  notice  to  admit  describing  them  as  "  No.  22. 
Particulars  of  plaintiff's  demand  against  defendant,  signed  by  plaintiff." 
Date,  "24th  September,  1845."  "Original  or  duplicate  served  on 
defendant  on  or  about  25th  September,  1845." 

Pollock,  C  B. — This,' which  is  called  "full  particulars,"  is  a  paper 
delivered  by  the  plaintiff  to  the  defendant,  as  giving  an  account  of  his 
claim ;  it  is  not  a  particular  of  demand  delivered  in  the  action. 

Crompton. — I  submit,  that,  as  it  is  distinctly  referred  to  in  the  par- 
ticulars annexed  to  the  record,  I  may  use  it. 

Pollock,  C.  B. — No  doubt  you  may  use  it  with  the  jury  as  to  any 
fact,  but  not  to  alter  the  rules  of  pleading,  which  are,  that  you  must 
plead  payment  in  all  cases  except  those  in  which  such  a  plea  is  dis- 
pensed with  under  the  rule  of  Trinity  Term,  1  Vict.  By  that  rule  it  is 
ordered,  that,  "  in  any  case  in  which  the  plaintiff  (in  order  to  avoid 
*the  expense  of  a  plea  of  payment)  shall  have  given  credit  in  r4e19 
the  particulars  of  his  demand  for  any  sum  or  sums  of  money  *- 
therein  admitted  to  have  been  paid  to  the  plaintiff,  it  shall  not  be 

vol.  n. — 3  b  2 
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necessary  for  the  defendant  to  plead  the  payment  of  such  sum  or  stuns 
of  money ;  but  this  rule  is  not  to  be  applied  to  cases  where  the  plaintiff, 
after  stating  the  amount  of  his  demand,  states,  that  he  seeks  to  recover 
a  certain  balance,  without  giving  credit  for  any  particular  sum  or  sums. 
Payment  shall  not  be  allowed  to  be  given  in  evidence  in  reduction  of 
damages  or  debt,  but  shall  be  pleaded  in  bar." 

I  think  that  that  rule  does  not  apply  to  an  account  merely  referred 
to  as  this  is  in  the  particulars  annexed  to  the  record,  but  I  will  give  Mr. 
Crompton  leave  to  move  to  reduce  the  damages  to  1*.,  or  to  enter  a 
verdict  for  the  defendant,  if  the  Court  should  think  the  plea  of  payment 
unnecessary. 

Verdict  for  the  plaintiff  for  19J.  10*. ;  with  leave  to 
move  to  reduce  the  verdict  to  1*.,  or  to  enter  a  verdict 
for  the  defendent,  if  the  Court  should  be  of  opinion 
that  a  special  plea  was  not  necessary.(a) 
Jervis  and  H.  Horn,  for  the  plaintiff. 
Martin  and  Crompton,  for  the  defendant. 

[Attorneys — Michael^  and  Jacques  £  Edwards.'] 

(a)  No  motion  was  made. 


*13]         *MANNING  v.  LUNN  and  THRUPP.    Dec.  13. 

A.  demanded  £20  as  rent  due  from  B. ;  and  B.  haying  claimed  certain  deductions  which  A. 

would  not  allow,  B.  then  pnt  down  twenty  sovereigns,  and  said,  "  I  tender  von  £20  under 

protest:" — Held,  a  good  tender,  as  this  was  not  a  conditional  tender,  the  words  "under  pro-.. 

test"  merely  importing  that  B.  did  not  acquiesce  in  the  demand  of  A.,  and  did  not  mean  to 

preclude  himself  from  recovering  the  money  hack  again  if  he  could. 
The  land  tax  is  a  "parliamentary  tax,"  within  the  meaning  of  an  agreement  to  pay  rent  "and 

.all  taxes  parliamentary  and  parochial." 

Trespass  for  taking  the  plaintiff's  goods. — Plea,  Not  guilty  by  statute. 

It  was  opened  by  Humfrey,  for  the  plaintiff,  that  the  plaintiff  had 
taken  a  house  of  Mr.  Munro,  at  a  rent  of  £80  a  year,  payable  quarterly, 
and,  that,  a  quarter's  rent  being  due,  the  defendants  had  distrained  on 
the  plaintiff's  goods,  notwithstanding  that  the  rent  had  been  tendered 
before  the  goods  were  distrained.  Indeed,  there  had  not  only  been  a 
tender  of  the  rent  by  an  offer  of  13?.  10*.,  and  receipts  for  land-tax  and 
sewers-rate,  making  up  the  £20,  which  the  defendants  ought  to  have 
accepted,  but  there  was  afterwards  a  tender  of  the  full  sum  of  £20, 
without  any  regard  to  the  sums  which  the  plaintiff  had  paid  for  land- 
tax  and  sewers-rate,  which  were  both  taxes  which  a  tenant  was  bound  to 
pay  in  the  first  instance,  but  entitled  to  deduct  afterwards  from  the  rent 
which  he  paid  to  his  landlord. 

It  was  proved  by  a  servant  of  the  plaintiff,  that  the  defendant  Thrupp 
came  to  the  house  on  the  6th  of  October,  1845,  and  demanded  £20,  as 
a  quarter's  rent  due  at  the  preceding  Michaelmas ;  and  that  the  plain- 
tiff's wife  produced  a  sum  of  13?.  10*.,  and  offered  it  to  him,  together 
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*rith  a  land-tax  receipt  for  4Z.  10*.  and  a  sewers-rate  receipt  for  £2. 
This  the  defendant  Thrupp  refused  to  accept,  and  said  he  would  distrain. 
The  plaintiff's  wife  then  put  down  twenty  sovereigns,  and  said,  <<  I 
tender  you  £20  under  protest."  This  was  refused,  and  the  plaintiff's 
goods  were  seized  by  the  defendants. 

JervtSy  for  the  defendants. — I  shall  show  that  the  plaintiff  took  this 
house  of  Mr.  Munro,  under  a  written  agreement,  *dated  the  8th  -_  , 
of  May,  1844,  at  the  "  clear  yearly  rent  of  £80,  payable  quar-  *- 
terly ;"  and  by  this  agreement  the  plaintiff  expressly  agreed  to  pay  the 
rent,  "  and  all  taxes,  parliamentary  and  parochial."  Now,  whether  thft 
sewers-rate  be  a  parliamentary  tax  or  not,  which  may  be  doubtful,  the 
land-tax  is  clearly  a  parliamentary  tax. 

Pollock,  C.  B. — There  is  no  doubt  about  that. 

Jervis. — That  being  so,  the  first  tender  is  clearly  wrong,  as  it  should 
have  been  a  tender  of  £18,  even  admitting  that  the  sewers-rate  is  not  a 
parliamentary  tax ;  and  with  respect  to  the  second  tender,  I  submit, 
that  a  tender  "  under  protest"  is  no  tender  at  all.  In  the  case  of  The 
Marquis  of  Hastings  v.  Thorley,  8  G.  &  P.  573,  it  was  held,  that,  if  a 
person  tendering  a  sum  of  money  say,  "  I  tender  you  £21  in  payment 
of  the  half-year's  rent  due  at  Lady  Day  last,"  it  is  a  bad  tender. 

Pollock,  C.  B. — A  tender,  to  support  a  plea  of  tender,  must  be  un- 
conditional, and  must  not  be  a  tender  in  full  of  all  demands ;  but  all 
that  I  understand  by  the  words  "  under  protest"  is  "  Take  it  at  your 
peril."  In  the  case  of  The  Marquis  of  Hasting  %  v.  Thorley9  Lord 
Abinger  said,  "I  am  of  opinion  that  this  was  not  a  lawful  tender, 
because,  if  the  agent  had  received  this  money,  he  would,  by  receiving  it, 
have  admitted  that  that  sum  was  the  amount  of  half  a  year's  rent.  If 
it  had  been  tendered  generally,  and  without  any  condition  or  qualifica- 
tion, it  would  have  been  good.  If  a  man  makes  a  tender,  he  cannot  do 
it  in  such  terms  as  by  the  taking  of  the  money  he  causes  the  other  party 
to  make  any  admission,  because,  if  he  does  so,  it  is  a  conditional  tender, 
and  therefore  bad."  In  the  present  case,  all  that  the  protest  means  is, 
"  I  don't  admit  *that  you  are  right ;  I  protest  against  being  pre-  r+1 . 
eluded  from  saying  hereafter  that  I  did  not  acquiesce  in  the  de-  *- 
mand."  A  tender  under  protest  is  just  as  good  as  any  other  tender; 
as  the  person  tendering  merely  says  thereby,  "I  do  not  mean  to  pre- 
clude myself  from  recovering  this  money  back  again,  if  I  can." 

Jervis. — If  that  is  your  Lordship's  opinion,  I  shall  not  put  in  the 
agreement,  and  shall  address  the  jury  as  to  the  damages  only. 

The  agreement  was  not  given  in  evidence,  and  Jervis  addressed  the 
jury  in  mitigation  of  damages. 

Verdict  for  the  plaintiff. — Damages  £50. 

Humfrey  and  CUeasby,  for  the  plaintiff. 

Jervis  and  Phipson,  for  the  defendants. 

[Attorneys — Lloyd,  and  Few  £  CoJ] 
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*16]      *Second  Sitting  at  Westminster  in  Easter  Term,  1846. 

BEFORE   MR.  BARON  ALDERS  ON. 

WINTERBURN  v.  BROOKS  and  Others.    April  25. 

In  an  action  for  assaulting  the  plaintiff,  the  defendants  pleaded,  that  the  plaintiff  was  beating 
"  a  certain  boy  whoee  name  U  to  the  defendant  vnknoicn,"  and  that  the  defendants,  to  prevent 
his  beating  "the  eaid  boy,"  quietly  laid  their  hands  on  him.  Replication,  that  "  the  eaid  boy" 
in  the  plea  mentioned  "  wa»  one  Barnes  IK.,  and  was  and  is  the  lawful  son  of  the  plaintiff/'  of 
the  age  of  ten  years,  and  that  "  the  eaid  Barnee  W."  refused  to  obey  his  lawful  commands, 
whereupon  the  plaintiff  moderately  chastised  him.  Rejoinder,  that  the  plaintiff,  at  the  time, 
when,  Ac,  was  beating  "  the  eaid  Barnee  W."  with  more  violence  than  was  proper  and  reason- 
able. Rejoinder,  that  the  plaintiff  "  did  not  beat/'  Ac,  the  said  Barnes  W.  "with  more  vio- 
lence than  was  proper  and  reasonable."  On  the  part  of  the  plaintiff,  evidenoe  was  given,  that 
the  plaintiff,  just  before  the  defendants  interfered  with  him,  had  been  beating  his  son  Barnes 
W.,  who  was  ten  years  old,  with  a  strap,  but  not  immoderately ;  but  the  last  witness  for  plain- 
tiff stated  that  the  plaintiff  had  another  son,  aged  eight  It  was  proved  for  the  defendants, 
that,  after  the  plaintiff  had  beaten  his  elder  son,  Barnes  W.,  he  began  beating  the  younger, 
when  the  defendants  laid  hold  of  him :  Held,  that,  on  these  pleadings,  the  issue  was  limited 
to  the  question  of  the  excessive  beating  of  Barnes  W.,  and  that  anything  the  plaintiff  did  to 
the  younger  boy  was  not  in  issue ;  and  the  judge  at  the  trial  would  not  allow  any  amend- 
ment as  to  the  name  of  Barnes  W.,  as  the  two  boys  had  both  been  beaten,  and  if  the  issue  had 
been  different  the  plaintiff  might  have  adduced  other  evidence  as  to  the  extent  of  the  beating 
of  the  younger  boy. 

False  imprisonment. — The  declaration  stated,  that  the  defendants 
assaulted  the  plaintiff,  and  gave  him  a  great  many  violent  blows,  &c, 
and  forced  and  compelled  him  to  go  along  divers  public  streets  to  a 
police-station,  and  there  imprisoned  him  for  two  hours.  Pleas — 1st,  Not 
guilty ;  2d,  except  as  to  such  part  of  the  declaration  as  relates  to  the 
giving  the  plaintiff  a  great  many  violent  blows  and  strokes,  and  imprison- 
ing him  and  keeping  him  in  prison,  « that  the  plaintiff,  just  before  the 
time  when,  &c,  in  the  declaration  mentioned,"  to  wit,  on,  &c,  "  had 
made  an  assault  on  a  certain  boy  tvhose  name  is  to  the  defendants  tm- 
hnown,  and  was  then,  and  at  the  same  time  when,  &c,  and  in  the 
presence  of  the  defendants,  beating,  ill-treating,  most  cruelly  striking, 
and  dangerously  wounding  the  said  boy,  in  breach  of  the  peace  of  our 
lady  the  Queen,  whereupon  the  defendants  requested  the  plaintiff  to 
desist  from  the  said  assault  and  breach  of  the  peace ;  and  because  the 
plaintiff  did  not  nor  would  desist  from  the  said  assault  and  *breach 
J  of  the  peace,  but  continued  the  same,  the  defendants,  at  the  said 
time  when,  &c,  to  preserve  the  peace  of  our  said  lady  the  Queen,  and 
to  part  the  plaintiff  from,  and  to  prevent  him  from  further  beating,  ill- 
treating,  striking,  and  wounding  the  said  boy,  gently  laid  their  hands 
on  the  plaintiff,  and  restrained  him  from  continuing  the  said  assault 
upon  the  said  boy ;"  and  the  plea  went  on  to  state,  that,  because  the 
plaintiff  was  in  a  violent  state  of  passion,  and  was,  unless  prevented, 
likely  and  about  to  renew  the  assault,  and  because  no  constable  was 
present  and  in  view  of  the  committing  of  the  breach  of  the  peace,  to 
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whom  the  plaintiff  might  be  lawfully  given  in  charge,  the  defendants 
did  gently  lead  the  plaintiff  along  the  streets  to  the  said  police-station 
to  give  him  in  charge  to  a  constable,  to  be  by  him  restrained  from 
renewing  the  breach  of  the  peace ;  and  that  the  defendants  there  did 
give  information  of  the  said  breach  of  the  peace  to  a  certain  police 
officer,  whose  name  is  to  the  defendants  unknown,  but  that  he  refused 
to  take  the  plaintiff  into  custody ;  whereupon  the  defendants  allowed 
the  plaintiff  to  go  free  and  depart.  Replication  to  the  second  plea, 
"  that  the  said  boy  in  the  said  last  plea  mentioned  was  one  Barnes  Win- 
terburn,  and  was  and  is  the  lawful  son  of  the  plaintiff \  and  an  infant  of 
tender  age,  within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 
ten  years,  and  still  domiciled  under  the  paternal  roof,  and  still  under  the 
care,  education,  and  control  of  the  plaintiff;  and  the  plaintiff  further 
says,  that,  just  before  and  at  the  said  time  when,"  &c.,  to  wit,  on,  &c, 
"the  said  Barnes  Winterburn,  so  being  such  son  of  the  plaintiff  as 
aforesaid,  behaved  and  conducted  himself  saucily  and  contumaciously 
towards  the  plaintiff  (his  father),  and  then  refused  to  obey  his  lawful 
commands  relating  to  his  duty  as  such  son ;  whereupon  the  plaintiff 
then  moderately  and  in  a  reasonable  manner,  chastised  and  corrected 
the  said  Barnes  Winterburn,  his  said  son,  as  he  lawfully  might  for  the 
cause  aforesaid ;"  and  in  so  doing  did  necessarily  a  little  beat,  &c,  the 
said  *B.  W.,  the  same  being  a  proper,  reasonable,  and  moderate  ^^ 
correction  and  chastisement  in  that  behalf,  &c.  Rejoinder :  "  And  *- 
the  defendants,  as  to  the  replication  of  the  plaintiff  to  the  plea  of  the 
defendants  lastly  above  pleaded,  say,  that,  just  before  the  said  time 
when,  &c,  the  plaintiff  assatUted  the  said  Barnes  Winterburn,  and  was, 
at  the  said  time  when,  &c,  beating,  ill-treating,  striking,  and  wounding 
the  said  Barnes  Winterburn  with  more  violence  than  was  proper  and 
reasonable  for  the  purpose,  and  on  the  occasions  in  the  said  replication 
mentioned,"  (concluding  with  a  verification).  Surrejoinder  :  "  And  the 
plaintiff,  as  to  the  rejoinder  of  the  defendants  by  them  above  pleaded 
to  the  replication  of  the  plaintiff  by  the  plaintiff  above  replied,  to  the 
plea  of  the  defendants  lastly  above  pleaded  as  to  the  said  several  tres- 
passes in  the  said  declaration  mentioned,  except  as  to  such  part  of  the 
said  declaration  as  relates  to  the  giving  and  striking  the  plaintiff  a  great 
many  violent  blows  and  strokes,  and  imprisoning  the  plaintiff,  and  keep- 
ing and  detaining  him  in  prison,  says,  that  he  the  plaintiff  did  not  assault, 
beat,  ill-treat,  strike,  or  wound  the  said  Barnes  Winterburn  with  more 
force  and  violence  than  was  proper  or  reasonable  for  the  purpose,  or  on 
the  occasion  in  the  said  last  replication  of  the  plaintiff  mentioned,  in 
manner  and  form  as  in  the  said  rejoinder  of  the  defendants  is  alleged," 
(concluding  to  the  country). 

It  appeared  from  the  evidence  of  the  plaintiff's  witnesses,  that,  on 
Sunday,  the  21st  of  December,  1845,  at  about  two  o'clock,  the  plaintiff's 
Bon,  Barnes  Winterburn,  who  was  ten  years  old,  had  gone  to  an  unfin- 
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ished  building  near  Portman  Market,  called  the  theatre,  for  the  purpose 
of  playing  with  other  boys,  and  that  the  plaintiff  went  to  fetch  him  home ; 
and  that,  as  they  proceeded  up  Princess-street,  the  plaintiff  beat  his  son, 
Barnes  Winterburn,  with  a  leathern  strap,  but  not  violently :  and  it  was 
also  proved,  that  the  defendants  took  hold  of  the  plaintiff  and  took  him 
*to  the  station-house  near  Portman  Market,  and  wished  to  give 


*19] 


him  into  custody  on  a  charge  of  beating  a  boy ;  but  the  officer  at 


the  station-house  would  not  take  the  plaintiff  into  custody,  as  he  did  not 
see  the  assault.  It  appeared  from  the  evidence  of  the  last  witness  for 
the  plaintiff,  that  the  plaintiff  had  two  sons — the  one  named  Barnes 
Winterburn,  who  was  ten  years  old,  and  the  other,  whose  name  was  not 
stated,  who  was  eight  years  old ;  but  none  of  the  plaintiff's  witnesses 
saw  the  younger  boy  beaten. 

It  was  opened  by  Crowder,  for  the  defendants,  that  the  plaintiff's  two 
sons  were  both  beaten  by  him  on  the  occasion  in  question ;  and  that, 
after  the  plaintiff  had  beaten  his  son  Barnes  Winterburn  with  the  strap 
up  Princess-street,  Barnes  Winterburn  had  run  away  from  him,  and  he 
then,  after  he  had  turned  the  corner  of  Princess-street,  and  had  got  into 
another  street,  began  beating  the  boy  of  eight  years  old  very  severely 
with  the  strap,  when  the  defendants  interfered  to  prevent  him,  and  laid 
hold  of  him,  and  took  the  strap  from  him,  and  took  him  to  the  station- 
house. 

Montagu  Chambers,  for  the  plaintiff,  objected,  that,  on  these  plead- 
ings, the  defendants  could  not  go  into  any  evidence  as  to  the  beating  of 
any  boy  except  Barnes  Winterburn. 

Aldbrson,  B. — I  think  the  issue  is  confined  to  the  beating  of  Barnes 
Winterburn ;  but  I  will  confer  with  the  other  members  of  the  Court. 

His  Lordship  having  conferred  with  the  Lord  Chief  Baron  and  the 
other  learned  Barons,  said,  "  The  Court  agree  with  me,  that,  on  this 
issue,  you  are  limited  to  Barnes  Winterburn." 

Crawder  asked  for  leave  to  amend. 
j|t9ft_      *Alderson,  B. — I  cannot  allow  you  to  amend,  as  the  whole 
J  of  the  evidence  given  on  the  part  of  the  plaintiff  has  been  with 
respect  to  Barnes  Winterburn. 

Orotoder. — The  defendants  say,  "  We  interfered  because  the  plaintiff 
was  cruelly  beating  a  child."  The  plaintiff  says  it  was  his  own  child, 
and  the  defendants  say  the  plaintiff  was  beating  him  immoderately. 

Alderson,  B. — By  your  taking  issue  on  Barnes,  you  limit  their  evi- 
dence to  Barnes.  Mr.  Chambers  would  say,  that,  if  you  had  introduced 
another  name,  and  said  it  was  Tom  who  was  beaten,  he  would  have  gone 
into  evidence  as  to  the  beating  of  Tom.  Down  to  the  evidence  of  the 
last  witness,  no  other  boy  was  suggested  besides  Barnes. 

Orawder. — It  is  a  ruse.  We  are  strangers,  and  cannot  know  the  name 
of  the  child.  We  say  you  beat  a  boy,  and  we  interfered.  You  say,  that 
the  boy  you  beat  when  we  interfered  was  your  son  Barnes. 
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Alderson,  B. — The  difficulty  is  this,  that  there  were  two  boys  beaten, 
and  both  the  sons  of  the  plaintiff.  I  am  of  opinion,  that,  on  this  issue, 
you  are  limited  to  Barnes  Winterburn ;  and  I  cannot  amend,  because  1 
see  by  the  evidence,  that,  if  the  pleadings  had  been  different,  the  course 
of  the  case  would  have  been  entirely  altered. 

Orowder. — The  plaintiff  says,  "The  boy  you  interfered  for  was 
Barnes."  The  name  is  not  material,  if  it  was  the  plaintiff's  son.  He 
says  he  was  chastising  Barnes  when  we  interfered.  Is  he  to  be  allowed 
now  to  say  that  Barnes  is  not  the  boy  ? 

Alderson,  B. — The  rejoinder  and  surrejoinder,  which  are  the  issue, 
speak  of  "  Barnes  Winterburn"  by  name,  and  not  of  the  plaintiff's  son. 

*  Orowder. — We  did  not  interfere  when  Barnes  was  beaten.  _+91 

Aldebson,  B. — You  have  admitted  the  contrary  on  the  record.  *• 

Orowder. — I  wish  your  Lordship  to  amend  by  inserting  «  child"  instead 
of  the  name  of  Barnes  Winterburn. 

Alderson,  B. — I  am  disposed  to  amend  whenever  I  can ;  but  here  it 
would  alter  the  whole  course  of  the  case.  It  all  turns  on  the  excessive 
beating  of  Barnes,  and  there  must  have  been  an  excessive  beating  of 
Barnes  to  warrant  a  verdict  for  the  defendants  on  this  plea. 

Verdict  for  the  plaintiff. — Damages  £20. 

Montagu  Ohambers  and  Charnock,  for  the  plaintiff. 

Orowder  and  JE.  James,  for  the  defendants. 

[Attorneys — Chieholme,  and  R.  B.  Beddowe.] 


'COURT  OP  COMMON  PLEAS.  [*22 


Sittings  at  Guildhall  after  Hilary  Term. 

BEFORE  MR.  JUSTICE  ERLE. 
4*-        

TAYLOR  v.  JACKSON.     Feb.  12. 

Where  a  contract  web  made  by  plaintiff  and  one  H.,  that  H.  "  should  bnild  certain  house*  on 
plaintiff's  land,  and  procure  tenants  for  the  same  at  a  given  rate,  and  himself  pay  the  rent  till 
he  so  procured  tenants,  from  the  Michaelmas  then  next  ensuing" — Held,  that,  under  the  con- 
tract,  no  tenancy  was  created  between  plaintiff  and  H. 

Use  and  occupation. — Plea,  general  issue.  The  action  was  brought 
to  recover  the  rent  of  certain  houses  in  the  Isle  of  Wight.  The  plain- 
tiff proved  his .  property  in  the  premises ;  and,  as  the  defendant  had 
received  possession  from  a  party  named  Hunt,  the  plaintiff  adduced  evi- 
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dence  from  which  it  might  be  inferred  that  Hunt  had  acted  merely  as 
his  agent.  To  rebut  this  inference,  defendant  pat  in  a  written  agree- 
ment between  Hunt  and  plaintiff,  in  which  it  was  agreed,  that  Hunt 
should  receive  at  certain  times  certain  sums  of  money  from  plaintiff,  and 
should  build  certain  houses  on  plaintiff's  land  situate  in  the  Isle  of 
Wight ;  and  it  was  further  agreed,  that  Hunt  should  find  responsible 
tenants  for  such  houses  at  a  seven  years'  lease,  at  a  rent  of  £45  for  the 
first  two  years,  and  of  £50  for  the  subsequent  five  years ;  and  it  was 
also  agreed,  that  Hunt  should  pay  at  the  same  rate  till  he  had  procured 
tenants  as  aforesaid,  from  the  Michaelmas  then  next  ensuing. 

It  was  contended  by  the  defendant,  that  this  contract  created  a 
tenancy  between  the  plaintiff  and  Hunt,  and  thereby  rebutted  the  pre- 
sumption of  agency.  The  terms  of  the  contract  between  Hunt  and 
defendant,  and  other  evidence,  were  adduced  to  confirm  this  view  of 
the  case.      Hunt  deposed,  that  he  considered  himself  at  the  time  to 
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*be  the  landlord  of  the  defendant,  but  his  letters  were  ambigu- 


ous.     As  defendant  had  a  set-off  against  him,  no  money  had 
passed  between  them. 

Erle,  J. — I  do  not  think  a  tenancy  was  created  by  this  contract.  It 
amounted  only  to  this ;  that,  in  consideration  of  the  money  paid  by 
plaintiff,  Hunt  would  build  certain  houses,  and  provide  tenants  at  a  given 
rent,  and  guaranty  himself  the  payment  of  a  sum  equivalent  to  the 
rents  until  he  succeeded  in  so  providing  tenants.  If  no  legal  estate 
passed,  no  tenancy  could  possibly  arise  between  plaintiff  and  Hunt,  for 
a  man  cannot  possibly  give  more  than  he  himself  possesses ;  but  it  will 
arise  between  the  plaintiff  (the  owner)  and  the  defendant ;  and  therefore 
the  defence  to  the  action  cannot  be  sustained.  Even  if  Hunt  believed 
he  was  actually  the  landlord  of  defendant,  that  would  make  no  difference. 
It  differs  entirely  from  a  case  of  personal  property.  There  is  one  point, 
however,  which  I  can  leave  to  the  jury,  viz.  whether  or  not  Hunt  acted 
as  agent ;  but,  even  if  they  find  on  that  point  for  defendant,  the  verdict 
must  be  entered  for  plaintiff  on  the  ground  before  mentioned. 

Bylei,  Serjt.,  for  defendant,  acquiescing  in  this  course,  after  some 
further  evidence  on  both  sides  as  to  this  point, 

Erle,  J.,  summed  up  strongly  in  favour  of  plaintiff,  and  left  it  to  the 
jury  to  say  whether  Hunt  acted  as  agent  or  not 

Verdict  for  plaintiff. 

Edwin  James,  for  plaintiff. 

Byles,  Serjt.,  for  defendant. 

[Attorneys — Catliny  and  WUde  $  CoJ] 
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♦brfoee  lobd  chief  justice  tindal.  [*24 


CUPPER  v.  NEWARK.    Feb.  17. 

Where  a  partner,  who  had  already  had  a  judgment  against  him,  was  pat  into  the  witness-box  to 
prove  the  same  debt  against  his  co-partner,  but  it  did  not  appear  on  the  record  that  he  was  an 
interested  party — Held,  that  he  was  a  competent  witness. 

Assumpsit  for  money  lent  to  defendant  and  a  party  named  Smyth. — 
A  judgment  had  been  already  obtained  against  Smyth  in  another  action, 
and  he  was  now  put  into  the  witness-box  to  prove  the  debt  against  his 
former  co-partner.  There  was  no  plea  in  abatement,  nor  had  the  former 
judgment  been  pleadfed  in  bar.  The  objection  was  taken  for  defendant, 
that  Smyth  was  not  a  competent  witness,  as  a  verdict  for  plaintiff  might 
relieve  him  from  the  effects  of  the  former  judgment. 

It  was  held,  that,  as  he  did  not  appear  by  the  record  to  be  an  interested 
party,  he  was  within  Lord  Denman's  Act. 

Byles,  Serjt.,  for  plaintiff. 

Bowling,  Serjt.,  for  defendant. 

[Attorneys — Bevany  Basham  £  Co.] 


JARDDTB  v.  SHERIDAN.    Feb.  18. 

Where  the  clerk  of  plaintiff's  attorney  went  to  defendant's  attorney  for  the  object  of  effecting  a 
compromise,  and  what  he  said  was  said  with  the  wish  of  effecting  it— Held,  that  all  that  passed 
was  privileged,  as  being  a  negotiation  to  bring  about  a  compromise. 

Assumpsit. — Plea,  never  indebted. 

The  action  was  brought  for  the  work  and  labour  of  the  plaintiff  in 
the  collection  of  certain  statistical  information  required  for  a  speculation 
projected  by  the  defendant.  *The  two  witnesses  first  called  not  p^. 
having  answered  to  their  names,  the  clerk  of  the  plaintiff's  attor-  *■ 
ney  was  put  into  the  witness-box,  with  a  view  to  prove  an  admission  of 
the  defendant's  attorney.  In  answer  to  the  defendant's  counsel,  the 
witness  said,  "I  went  to  the  defendant's  attorney  with  the  wish  of 
effecting  a  compromise.  I  asked  him  if  he  would  settle  or  defend  the 
action.     I  went  with  the  object  of  obtaining  a  compromise." 

Byh$j  Serjt.,  for  defendant,  objected  to  what  passed  at  this  interview 
being  given  in  evidence,  as  it  must  be  assumed  that  everything  was  said 
without  prejudice. 

Bovitt,  for  plaintiff,  submitted,  that  the  answers  of  the  witness  did  not 
show  that  what  passed  was  to  be  without  prejudice. 

Tdtdal,  C.  J. — As  the  witness  states  that  his  object  in  going  to  the 
defendant's  attorney  was  to  effect  a  compromise,  and  if  what  he  said  was 
said  with  the  wish  of  effecting  it,  I  think  it  must  be  considered  that  all 

vol.  n. — 4  0 


25  ARCHER  v.  WILLIAMS.   H.  T.  1846. 

that  passed  was  privileged,  as  a  negotiation  to  bring  about  a  compro- 
mise. Nonsuit. 

Bovill,  for  plaintiff. 

Byles,  Serjt.,  for  defendant. 

[Attorneys — Atkins,  and  A.  ft  J.  BeUJ] 


*26]  *BEFORE  MB.  JUSTICE  CBESSWELL. 


ARCHER  v.  WILLIAMS.    Feb.  24. 

Where  defendant,  after  signing  an  acknowledgment  that  certain  scrip  had  been  "lodged  in  his 
hands"  by  plaintiff,  and  was  to  be  re-delivered  to  him  on  request,  wrongfully  detained  the  scrip 
for  a  considerable  time,  so  that  its  market  value  had  been  much  diminished,  and  did  not  re- 
deliver it  until  after  action  brought — Held,  that  the  action  was  rightly  brought  in  detinue,  at 
the  term  "  lodged"  implied  that  the  identical  scrip  was  to  be  returned ;  and  also,  that  plaintiff 
was  entitled  to  more  than  nominal  damages. 

On  the  second  point  a  bill  of  exception  was  tendered. 

But  where  the  plaintiff  suffered  loss  by  the  detention,  in  this,  that  he  was  thereby  deprived  of  the 
means  of  paying  up  his  deposits,  which  would  have  entitled  him  to  claim  an  allotment  of  one 
hundred  other  shares — Held,  that  the  damage  was  too  remote,  and  plaintiff  could  not  recover. 

Detinue. — The  facts  of  this  case  were  these: — The  plaintiff  was 
secretary  to  the  North  Wales  Railway  Company,  and  in  that  capacity 
two  hundred  and  fifty  shares  of  the  company  had  been  allotted  to  him. 
In  March  28th,  1845,  he  deposited  the  scrip  with  the  defendant,  who 
was  solicitor  of  the  company,  and  received  from  him  the  following 
acknowledgment:  "Mr.  Archer  has  this  day  lodged  with  me  two 
hundred  and  fifty  shares  of  the  North  Wales  Railway  Company,  which 
I  undertake  to  re-deliver  to  him  on  demand."  Signed  by  defendant. 
Defendant  then  sent  the  scrip  into  the  market ;  but  whether  with  plain- 
tiff's consent  or  knowledge,  did  not  distinctly  appear.  In  the  course 
of  May,  being  requested  by  plaintiff  to  return  the  scrip,  he  refused  to 
do  so,  and  claimed  a  lien  upon  it,  unless  a  debt  which  he  alleged  was 
due  to  him  from  the  plaintiff  was  previously  discharged.  This  action 
was  consequently  brought  on  the  7th  August,  for  the  detention  of  the 
scrip ;  and  damages  were  likewise  claimed  for  the  loss  of  one  hundred 
additional  shares,  which  would  have  been  assigned  to  the  plaintiff  had 
he  paid  in  due  time  the  deposits  on  the  former  two  hundred  and  fifty : 
this,  but  for  the  detention,  he  would  have  been  able  to  do.  At  the  time 
when  the  action  was  brought  the  North  Wales  Serip  was  at  a  premium 
of  two  per  cent.,  and  in  September  at  four  and  three-eighths ;  but  in 
November  it  had  fallen  to  one  quarter  discount.  In  that  month  the 
defendant  obtained  a  Judge's  order,  to  the  effect,  that,  on  the  defendant's 
giving  up  the  scrip  and  paying  the  costs  to  that  time  incurred,  the 
*271  Pontiff  should  receive  no  further  costs  if  he  persisted  in  the 
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action,  unless  he  recovered  more  '"than  nominal  damages.     On 
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the  17th  November,  defendant  complied  with  the  terms  of  the  order,  but 
the  action  was  nevertheless  persisted  in. 

s  Byles,  Serjt.,  for  defendant,  submitted,  that  on  this  state  of  facts,  an 
action  of  detinue  could  not  be  sustained.  The  written  agreement  did 
not  bind  the  defendant  to  return  the  identical  papers ;  they  had  imme- 
diately been  sent  by  him  into  the  market ;  and  the  fair  construction  of 
the  agreement  under  the  circumstances  was,  that  they  were  lodged  with 
him  for  that  very  purpose ;  and,  therefore,  as  he  was  to  part  with,  he 
could  not  be  Expected  to  return  them.  The  action  was  consequently 
brought  in  the  wrong  form ;  it  ought  to  have  been  in  assumpsit,  for  not 
replacing  the  scrip,  similar  to  the  ordinary  one  for  not  replacing  stock. 
The  question  turned  upon  the  true  construction  of  the  agreement ;  he 
submitted,  therefore,  to  the  Court,  that  the  action  could  not  be  sustained. 
Cbesswsll,  J.,  overruled  the  objection,  stating  that  in  his  opinion  the 
term  "  lodged"  decidedly  implied  that  the  defendant  was  to  return  the 
identical  scrip. 

Byles,  Serjt.,  further  contended  that  the  Court  must  direct  the  jury 
to  give  only  nominal  damages,  even  if  they  found  for  the  plaintiff,  as 
they  were  not  competent  to  assess  such  a  merely  contingent  loss  as  might 
have  arisen  from  the  plaintiff's  being  unable  to  sell  his  scrip.  It  was 
impossible  for  the  jury  to  say  whether  he  would  really  have  sold  at  all, 
and  if  he  had,  at  what  period ;  and  without  knowing  the  period  of  sale, 
it  was  impossible  to  fix  upon  any  price.  There  could  be  no  question, 
that,  in  any  event,  the  value  the  scrip  might  have  arisen  to  after  the 
action  was  brought  must  be  shut  out  of  the  calculation  altogether. 

Cresswsll,  J. — I  think  you  will  find  yourself  mistaken  in  that  point. 
My  direction  to  the  jury  is,  that  the  *measure  of  damages  is  the  rj|t9Q 
highest  sum  the  scrip  could  have  been  sold  for  from  the  time  of  the  *- 
detention  till  the  time  when  it  was  returned.  The  plaintiff  is  entitled  to 
the  full  amount.  A  wrong-doer  cannot  be  let  off  with  less  than  that.  The 
very  point  had  arisen  in  a  recent  case  at  Liverpool,  where  some  corn  had 
been  detained  by  the  officers  of  the  customs.  As  for  the  loss  sustained 
by  the  plaintiff  from  the  non-allotment  of  the  one  hundred  shares,  he 
cannot  obtain  damages  for  that ;  it  is  too  remote. 

To  the  above  direction,  Byles,  Serjt.,  then  tendered  a  bill  of  excep 
tions.  Verdict  for  the  plaintiff,  5622.  10*. 

The  jury,  on  being  questioned  by  the  Court,  intimated  that  they  had 
assessed  the  damages  at  the  price  the  scrip  was  at  when  the  action  was 
brought ;  they  thought  that  to  be  a  fair  average  price. 

Cresswell,  J. — I  will  not  seal  the  bill  of  exceptions  now ;  it  would  be 
absurd.  The  jury  has  not  acted  upon  my  direction.  If  the  bill  of 
exceptions  is  to  be  persisted  in,  the  verdict  must  be  entered  for  the  full 
amount  of  damages. 

In  answer  to  an  application  from  Byles,  Serjt.,  the  learned  judge 
stated  that  the  judges  had   resolved  to  refuse   having  special  cases 


i 


28  LUARD  v.  BUTCHER.   E.  T.  1846. 

reserved,  with  liberty  to  turn  them  into  special  verdicts,  from  the  insur- 
mountable difficulties  that  cause  so  usually  occasioned.  It  was  finally 
arranged  that  the  direction  to  the  jury  should  be  taken  to  be  simply  that 
more  than  nominal  damages  was  to  be  assessed. 

Peacock,  for  plaintiff. 

Byhs,  Serjt.,  for  defendant. 

[Attorneys — G.  J.  Shaw,  and  Williams  ft  Co.] 


*29]  *First  Sitting  in  London  in  Easter  Term,  1846. 

BEFORE  MR.   JUSTICE  MAULE. 

LUARD  and  Another  v.  BUTCHER  and  Others.    April  24. 

fbe  custom  of  the  Caen  stone  trade  being  to  pay  freight  half  in  cash  and  half  by  a  bill  at  two 
months,  the  agent  of  the  owners  of  Caen  stone  which  was  brought  by  a  ressel  to  an  English 
port,  verbally  offered  the  captain  of  the  vessel  which  brought  it  half  the  amount  of  the  freight 
in  cash,  and  also  offered  to  give  the  captain  per  proc.  the  acceptance  of  the  principal  for  the 
other  half,  if  the  captain  would  draw  a*  bill.  This  the  captain  refused : — Held,  a  sufficient 
tender  of  the  freight,  as  it  was  the  duty  of  the  captain  to  draw  the  bilL 

Issue  to  try  the  right  of  the  plaintifis  to  a  quantity  of  stone  imported 
from  Caen  in  Normandy,  and  directed  by  the  plaintiffs  to  be  delivered 
to  their  order  at  Lowestoff  on  the  public  wharf  there. 

The  principal  question  in  the  case  was,  whether  the  defendants,  as 
agents  for  Mr.  Farquhar,  the  registered  owner  of  the  sloop  "  Bounty 
of  Providence,"  had  a  lien  upon  the  stone  for  the  freight. 

It  was  proved  to  be  the  custom  in  the  Caen  stone  trade  to  pay  the 
freight  half  in  cash  and  half  in  a  bill  at  two  months,  and  it  was  also 
proved  that  Mr.  Teesdale,  the  plaintiffs'  agent,  had  offered  verbally  to 
pay  the  captain  of  the  sloop  half  the  freight  in  cash,  and  to  give  him, 
by  procuration,  the  acceptance  of  the  plaintiffs  at  two  months  for  the 
other  half,  if  the  captain  would  draw  a  bill  of  exchange  for  that  amount. 
This  the  captain  refused. 

Kinglake,  Serjt.,  submitted  that  this  was  not  a  sufficient  tender  of 
the  freight. 

Maule,  J. — I  think  it  was.  It  was  the  captain's  duty  to  have  drawn 
the  bill  of  exchange.  The  defendants  did  all  that  was  incumbent  on 
thorn  to  make  the  tender.  Verdict  for  the  plaintifis. 

Bytes,  Serjt.,  and  Stammers,  for  the  plaintiffs. 

Kinglake,  Serjt.,  and  HaU,  for  the  defendants. 

[Attorneys — Overton,  and  H.  ft  H.  B.  Clarke.'] 
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♦COURT  OP  QUEEN'S  BENCH.  [*30 


Sittings  at  Westminster,  after  Michaelmas  Term,  1845. 

BEFORE  LORD  DENMAN,  C.  J. 

DOE  d.  MEREDITH  v.  SAPSFORD.    Dee.  1. 

After  nonsuit  in  ejectment,  where  the  defendant  did  not  appear,  a  judge  at  Nisi  Prins  cannot 
certify  for  the  costs  of  a  witness  for  lessor  of  plaintiff  who  attends  to  prove  handwriting  to  a 
document,  though  the  order  of  a  judge  at  chambers  made  under  Rog.  Gen.  Hil.,  4  Will.  4,  Part 
1,  Rule  30,  has  ordered  those  costs  to  be  paid  "  whatever  the  result  of  the  cause." 

Ejectment  for  a  house  in  Marylebone,  Middlesex. — The  lessor  of  the 
plaintiff  was  nonsuited  for  the  defendant's  not  appearing  to  confess 
lease,  entry,  ouster,  and  possession,  according  to  the  consent  rule.  A 
judge  at  chambers  had  made  an  order,  under  Reg.  Gen.  Hil.,  4  Will.  4, 
Part  1,  Rule  30,  that  the  costs  of  proving  a  lease  specified  in  the  notice 
which  should  be  proved  at  the  trial  to  the  satisfaction  of  the  Judge  cer- 
tified by  his  endorsement  thereon,  should  be  paid  by  the  defendant,  what- 
ever might  be  the  result  of  the  cause. 

Tyrwhitt)  for  the  lessor  of  the  plaintiff,  produced  the  Judge's  order, 
and  applied  for  a  certificate  by  endorsement  on  the  order  to  secure  the 
costs  of  a  witness  brought  from  Hereford,  only  to  prove  defendant's 
handwriting  to  the  lease  mentioned  in  it.  He  urged  that,  though  the 
lessor  of  the  plaintiff  had  been  prevented,  by  the  non-appearance  of  the 
defendant,  from  calling  the  witness,  the  defendant  was  liable  to  pay  the 
costs  "  whatever  was  the  result  of  the  cause." 

Lord  Dbnman,  C.  J. — The  lessor  of  the  plaintiff  may  probably  be 
entitled  to  the  costs  whether  I  certify  or  not,  but  it  is  impossible  for  me 
to  certify. 

*Tyrwhitt,  for  the  plaintiff.  [*3] 

[Attorneys — Meredith  ft  Co.,  and  iJ.  W.  Webb."] 
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SembU,  that  an  animal  doing  damage  to  the  freehold  is  doing  such  a  damage  as  will  justify  the 
distraining  of  the  animal  damage  feasant,  provided  that  the  animal  be  then  actually  doing  the 
damage,  or,  having  done  some  damage,  it  be  necessary  to  detain  the  animal  to  prevent  its  doing 
further  damage. 

But  if  the  owner  of  the  freehold  seise  an  animal  which  has  done  damage  to  the  freehold, 
but  which  has  ceased  doing  so,  and  it  be  not  necessary  to  detain  the  animal  to  prevent  further 
damage,  and  the  owner  of  the  freehold  detain  the  animal  and  feed  it  for  several  days,  and  then 
sell  it  for  its  full  value,  the  owner  of  the  animal  is  entitled  in  trover  to  recover  the  full  value 
of  the  animal,  without  any  deduction  for  the  feeding,  as  the  owner  of  the  freehold  seized  the 
animal  in  his  own  wrong. 

c2 
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Trover  for  a  horse. — Pleas,  1st,  Not  guilty;  2dly,  not  possessed ;  3dly, 
"  That  the  defendant,  before  and  at  the  time  when,  &c  ,  «vas  possessed 
of  a  certain  close,  yard,  or  ride,  situate  and  being  at  Finsbury  in  the 
city  of  London,  and  because  the  said  horse,  together  with  a  certain  cab 
attached  to  and  drawn  by  a  certain  horse,  at  the  said  time  when,  &c, 
was  wrongfully  in  the  said  close,  yard,  or  ride  of  the  said  defendant, 
doing  damage  there  to  the  said  defendant,  he  the  said  defendant,  at  the 
said  time  when,  &c,  seized  and  took  the  said  horse  in  the  said  close, 
yard,  or  ride  of  the  said  defendant  so  doing  damage  therein  as  aforesaid, 
as  a  distress  for  the  said  damage  so  there  done  and  doing  by  the  said 
horse  as  aforesaid,  which  said  seizing  and  taking  is  the  same  conversion 
whereof  the  plaintiff  has  complained,"  (concluding  with  a  verification) ; 
4th,  leave  and  license. 

It  was  opened  by  Lush,  for  the  plaintiff,  that  the  plaintiff's  horse  and 
cab  were  on  the  stand  in  Moorgate-street,  and  that  the  horse  becoming 
frightened,  it  ran  away,  dragging  the  cab  after  it,  and  ran  through  the 
gateway  and  down  the  ride  at  the  defendant's  livery  stables,  and  in  so 
doing  damaged  a  carriage  of  the  defendant,  which  stood  at  the  edge 
of  the  ride.  The  horse  then  stopped  and  stood  still,  and  the  defendant 
then  ordered  the  horse  to  be  taken  out  of  the  cab  and  put  into  his  stable, 
,~91  and  defendant  ^refused  to  let  the  plaintiff  have  the  horse  till  he  had 
J  paid  for  the  damage  done  to  the  carriage.  Before  the  horse  had 
stopped  it  had  kicked  against  a  wall  at  the  side  of  the  ride ;  but  the 
defendant  had  made  no  claim,  on  the  plaintiff  for  any  damage  on  that 
account,  and  had  ultimately  sold  the  horse,  because  the  amount  of  the 
damage  done  to  the  carriage  had  not  been  paid  by  the  plaintiff;  thie 
taking  could  not  be  justified  as  a  distress  for  damage  feasant ;  as,  to 
justify  such  a  distress,  the  animal  taken  must  be  doing  damage  to  the 
produce  of  the  soil,  and  must  be  doing  that  damage  at  the  moment  when 
it  is  taken.  Here  the  plaintiff's  horse  was  manifestly  distrained  for  the 
damage  it  had  done  to  the  carriage,  and  at  the  time  when  it  was  dis- 
trained it  was  standing  still  in  a  paved  yard. 

Lord  Denman,  C.  J. — Distresses  of  this  kind  must  be  in  the  way  of 
prevention. 

Lush. — If  all  the  injury  is  already  done,  there  can  be  no  distress. 
He  cited  Gilb.  on  Distr.(a),  and  the  case  of  Ho%kin%  v.  Robins,  2  Saund. 
327(«).(i) 

(a)  2d  ed.  p.  26,  "A  man  may  distrain  beasts  damage  feasant"  P.  28,  " Bat  if  a  man  come 
to  distrain  and  see  the  beasts  on  his  ground,  and  the  owner  chase  them  out  before  the  distress  be 
taken,  though  it  be  of  purpose  to  prevent  the  distress,  yet  the  owner  of  the  soil  cannot  distrain 
them,  and  if  he  doth,  the  owner  of  the  cattle  may  rescue  them ;  for  the  beasts  must  be  damage 
feasant  at  the  time  of  the  distress  ;  and  if  they  were  damage  feasant  yesterday  and  again  to-day, 
they  can  only  be  distrained  for  the  damage  they  are  doing  when  they  are  distrained.  And  if 
many  cattle  are  doing  damage  a  man  cannot  take  one  of  them  as  a  distress  for  the  whole  damage, 
but  he  may  distrain  one  of  them  for  its  own  damage,  and  bring  an  action  of  trespass  for  the 
damage  done  by  the  rest" 

(6)  In  that  ease  it  was  urged  by  Saunders  that  the  distress  damage  feasant  appeared 
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*Lord  Denman,  C.  J. — If  the  horse  was  damaging  the  build-  [*83 
rag  and  continued  doing  so  by  kicking,  I  apprehend  *that  the 
defendant  might  distrain,  but  if  the  kicking  was  over  he  could  L  ^ 
not. 

It  was  proved,  on  the  part  of  the  plaintiff,  that,  in  the  month  of  June, 
1844,  the  plaintiff's  horse  and  cab  were  on  the  stand  in  Moorgate-street, 
and  that  the  horse  being  frightened,  it  ran  away  with  the  cab,  and  went 
down  the  ride  of  the  defendant's  livery  stables,  and,  when  there,  the 
horse  kicked  violently  and  damaged  a  carriage  of  the  defendant's,  and 
also  kicked  thq  wall  at  one  side  of  the  ride ;  and  that,  as  soon  as  the 
horse  had  ceased  kicking,  the  defendant's  ostler  took  the  horse  out  of 
the  cab,  and,  by  the  defendant's  direction,  took  it  into  the  defendant's 
stable.  It  was  further  proved,  that  the  plaintiff  came  there  soon  after- 
wards and  took  the  horse  out  of  the  stable,  when  the  defendant  told  the 
ostler  to  take  it  back  into  the  stable  again  and  keep  it  till  the  expenses 
were  settled;  upon  which  the  ostler  put  the  horse  again  into  the 
defendant's  stable,  and  the  plaintiff  went  to  a  coachmaker  named  King, 

to  be  tortious,  because  the  lord  had  not  any  interest  in  the  herbage ;  bat  Lord  Chief  Justice 
Hale  answered,  "  that  the  avowry  was  good  notwithstanding  that,  for  the  lord  may  distrain 
for  other  damage  in  his  soil  the  cattle  of  any  who  hare  no  right  to  put  in  their  cattle,  although 
he  has  not  any  interest  in  the  herbage,  and  the  avowry  is  that  the  cattle  were  in  the  place 
in  which,  Ac,  eating  np  the  grass  there  growing,  and  doing  damage  there,  so  that  there  is  another 
damage  to  the  soil  besides  depasturing  the  grass." 

The  same  case  is  reported  in  1  Ventr.  123,  163,  and  it  is  there  said,  that,  although  the  lord  had 
no  right  to  the  herbage,  "  his  interest  in  the  trees,  mines,  bushes,  Ac,  continued."  Lord  Coke 
says  (1  Inst.  161  a.),  "  If  a  man  come  to  distrain  for  damage  feasant,  and  see  the  beasts  in  his 
soil,  and  the  owner  chase  them  out  on  purpose  before  the  distress  is  taken,  the  owner  of  the  soil 
cannot  distrain  them ;  and  if  he  doth,  the  owner  of  the  cattle  may  rescue  them,  for  the  beasts 
must  be  damage  feasant  at  the  time  of  the  distress.  Lord  Coke  also  says  (1  Inst.  142  a.),  "It  is 
tb  be  understood,  of  a  rent  or  service  the  lord  cannot  distrain  in  the  night,  but  in  the  daytime ; 
and  so  it  is  of  a  rent-charge.  But  for  damage  feasant  one  may  distrain  in  the  night,  otherwise 
it  may  be  that  the  beasts  will  be  gone  before  he  can  take  them."  In  the  case  of  Vaeper  v.  Ed- 
wards, 12  Mod.  660,  Lord  Bolt  says,  that  "  there  is  this  diversity  between  rent  and  damage  fea- 
sant, for  one  may  distrain  any  cattle  he  finds  on  the  premises  for  rent,  but  in  the  other  they 
must  be  actually  doing  damage,  and  are  only  distrainable  for  the  damage  they  are  then  doing  and 
continuing  ;  for  if  they  have  done  damage  to-day  and  gone  off,  and  oome  again  at  another  time, 
and  are  doing  damage  and  are  taken  for  that,  and  the  owner  tender  amends  for  that  damage,  the 
party  cannot  justify  keeping  them  for  the  first  damage;"  and  "if  ten  cattle  are  doing  damage, 
one  cannot  take  one  of  them  and  keep  it  till  he  be  satisfied  for  the  whole  damage,  but  may  bring 
trespass  for  the  rest."  "And  damage  feasant  is  the  strictest  distress  that  is,  for  the  thing 
distrained  must  be  taken  in  the  very  act ;  for  if  they  are  once  off,  though  on  fresh  pursuit,  you 
cannot  distrain  them.  If  tender  be  made  of  damages  before  the  taking,  the  taking  is  unlawful ; 
if  after  the  taking,  and  before  impounding,  then  the  detainer  after  it  is  unlawful ;  but  tender 
comes  too  late,  after  the  impounding,  to  make  either  the  taking  or  detaining  unlawful ;  but  still 
after  the  impounding,  the  distrainer  may  take  the  amends,  and  let  go  the  distress,  if  he  please. 
And,  if  a  beast  has  done  more  damage  than  he  is  worth,  let  him  not  distrain,  but  rather  take  his 
action."  In  the  case  of  Clement  v.  Milner,  3  Esp.  05,  the  defendant  distrained  a  cow  which  had 
been  doing  damage  in  his  field,  but  which  was  turned  out  of  his  field  by  a  person  just  before  the 
defendant  distrained;  and  Lord  Eldon  held,  that,  if  the  defendant,  in  the  act  of  coming  up  in 
order  to  distrain  the  cow,  "  had  actually  got  into  the  field  where  the  cow  was  committing  the 
trespass  before  she  had  been  turned  out  of  it,"  he  would  have  been  justified  in  distraining.  "  But 
if  the  cow  was  actually  out  of  the  loeut  in  quo  before  the  defendant  had  got  into  it,  though  he 
might  be  in  the  act  of  approaching  in  order  to  distrain  her,  he  oould  not  be  justified  in  making 
the  distress." 
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and  desired  him  to  repair  defendant's  carriage  as  quickly  as  possible,  as 
the  defendant  was  "  to  keep  the  horse  till  it  was  paid  for."  It  was 
further  proved,  that  the  plaintiff  desired  the  defendant's  ostler  to  give 
the  horse  corn,  which  he  did  during  a  period  of  about  ten  weeks  that  it 
remained  in  the  defendant's  stable ;  and  that,  at  the  end  of  that  time, 
the  horse  was,  by  order  of  the  defendant,  sold  at  the  repository  for  10Z. 
10*.,  which  was  its  value. 

Humfrey,  for  the  defendant. — I  quite  agree  in  the  statement  of  the 
law,  that  a  distress  damage  feasant  must  be  taken  at  the  time  when  the 
damage  is  done ;  and  that,  if  the  damage  was  done  yesterday,  and  the 
distress  taken  to-day,  that  would  be  illegal :  and  if  damage  is  done  by 
#o  .-  a  horse  kicking,  the  horse  must  be  distrained  at  the  same  *time ; 
J  but  that  does  not  mean  that  the  horse  must  be  seized  when  in  the 
very  act  of  kicking,  any  more  than  a  cow  need  be  taken  at  the  instant 
when  it  has  a  mouthful  of  grass  in  its  mouth.  It  has  been  said  here, 
that  the  horse  had  ceased  to  kick,  and  no  doubt  it  had  for  the  moment ; 
but  it  is  quite  manifest,  that,  if  the  horse  had  not  been  taken  out  of  the 
cab,  it  would  again  have  begun  to  kick,  and  more  damage  would  have 
been  done ;  and  if  the  plaintiff  had  meant  to  rely  on  the  sale  of  the 
horse  as  a  conversion,  he  should  have  replied  it ;  as,  upon  these  plead- 
ings, the  seizure,  and  the  seizure  alone,  can  be  treated  as  a  conversion. 
In  Weeding  v.  Aldritch,  1  P.  &  D.  657,  which  was  an  action  of  trover  for 
taking  a  reclaimed  deer,  in  which  the  defendant  pleaded  that  he  took  it 
damage  feasant,  Lord  Denman,  G.  J.,  said,  "  If  the  defendant  wished  to 
show  that  the  distress  had  not  been  treated  properly,  he  should  have  new 
assigned."  If,  in  the  present  case,  the  seizure,  or  even  the  seizure  and 
detention  are  to  be  treated  as  the  conversion,  the  defendant  will  be 
entitled  to  a  verdict  on  the  plea  of  leave  and  license,  if  the  plaintiff 
assented  to  the  defendant  keeping  the  horse,  which  it  is  clear  that  he 
did,  by  desiring  the  ostler  to  give  the  horse  corn,  and  also  desiring  the 
coachmaker  to  finish  the  repairs  as  soon  as  possible. 

Lord  Dbnman,-  C.  J.  (in  summing  up.) — If,  at  the  time  when  the 
horse  of  the  plaintiff  was  taken,  it  was  doing  damage  to  the  freehold  of 
the  defendant,  I  apprehend  that  that  would  be  such  damage  as  would 
justify  the  taking  of  the  horse  for  the  doing  of  that  damage ;  but  you 
will  have  to  say  whether  it  was  necessary  to  detain  the  horse  in  order  to 
prevent  it  from  doing  further  damage,  and  whether  you  think  that  the 
defendant  really  took  the  horse  on  that  ground.  With  respect  to  the 
plea  of  leave  and  license,  you  will  consider  whether  the  plaintiff  con- 
sented to  the  ^defendant  detaining  his  horse,  or  whether  what  has 
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been  termed  the  assent  of  the  plaintiff  was  not  extorted  from 


him ;  and  whether,  when  he  gave  directions  as  to  the  feeding  the  horse 
with  corn,  and  the  repair  of  the  carriage,  he  really  assented  to  all  that 
the  defendant  was  doing. 
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The  Foreman  of  the  Jury. — The  Jury  are  of  opinion,  that  it  was  not 
necesssary  for  the  defendant  to  take  the  horse. 

Lord  Denman,  G.  J. — Do  you  think  that  the  first  seizing  and  taking 
was  necessary  to  prevent  the  horse  from  doing  further  damage  ? 

The  Foreman  of  the  Jury. — The  Jury  are  of  opinion,  that  it  was  not 
necessary  to  take  the  horse  to  prevent  further  mischief. 

Lord  Denman,  C.  J. — Was  the  leave  and  license  extorted  from  the 
plaintiff? 

The  Foreman  of  the  Jury. — Yes,  my  Lord.t 

Lord  Denman,  C.  J. — The  verdict  must  be  for  the  plaintiff  for  101. 
10*. ;  because,  if  the  defendant  kept  the  horse,  it  was  in  his  own  wrong ; 
and  that  being  so,  he  has  no  right  to  any  deduction  for  the  feeding  of  it. 
Verdict  for  the  plaintiff. — Damages  101.  10*. 

Lush,  for  the  plaintiff. 

Humfrey,  for  the  defendant, 

[Attorneys — Beetholme,  and  Baylis.~] 
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REGINA  v.  WINTERBOTTOM.      Dec.  5. 

A  bill  of  exchange  was  payable  to  "  Mrs.  E.  I.,  widow,  M.  I.,  spinster,  A.  M.  I.,  spinster,  and  A. 
M.,  the  wife  of  E.  B.,  Esq.,  or  order,  the  executrixes  of  the  late  J.  I.,  Esq.'\  A.  was  indioted 
for  forging  "a  certain  endorsement  of  the  said  bill  of  exchange,  which  last-mentioned  endorse- 
ment is  as  follows,  that  is  to  say,  "  A.  M.  L"  It  was  objected,  that  the  bill  was  only  negotiable 
on  the  endorsement  of  all  the  payees,  and,  therefore,  that  this  was  not  a  forged  endorsement 
of  the  bill.    The  prisoner  was  convicted,  and  the  judges  held  the  conviction  right 

Forgery. — The  fifth  count  of  the  indictment  was  as  follows: — "And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  John  Kenyon  Winterbottom,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  in  the  county  aforesaid,  having  in  his  custody 
and  possession  a  certain  other  bill  of  exchange,  which  said  last-mentioned 
hill  of  exchange  is  as  follows ;  that  is  to  say, 

£5000. 

Manchester,  December  20,  1839. 

At  seven  days'  sight,  pay  to  Mrs.  Elizabeth  Isherwood,  widow; 
Miriam   Isherwood,  spinster;  Anne  Magdalene  Isherwood,  spinster; 

vol.  n.— 5 
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also  Anna  Maria  Isherwood,  now  the  wife  of  Charles  Bellairs  Esquire, 
or  order,  the  executrixes  of  the  late  John  Isherwood,  Esq.,  five  thousand 
pounds  in  full,  for  loss,  under  policy  No.  11012. 

W.  J.  Tate. 

To  the  trustees  of  the 

Pelican  Life  Office,  London. 
„-£-!  He  the  said  J.  K.  W.  afterwards,  to  wit,  on  the  same  day  *and 
-■  year  aforesaid,  in  the  county  aforesaid,  feloniously  did  forge,  on 
the  back  of  the  said  last-ipentioned  bill  of  exchange,  a  certain  endorse- 
ment of  the  said  last-mentioned  bill  of  exchange,  which  said  last-men- 
tioned endorsement  is  as  follows,  that  is  to  say,  <Anne  Magdalene 
Isherwood,'  witfc  intent  then  and  there  and  thereby  to  defraud  John 
Jackson,  against  the  form  of  the  statute,"  &c. 

Sixth  count:  "And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  K.  W.  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  in  the  county  aforesaid,  having  in  his 
custody  and  possession  a  certain  other  bill  of  exchange,  which  said  last- 
mentioned  bill  of  exchange  is  as  follows,  that  is  to  say  [setting  it  out  as 
in  the  preceding  count],  and  on  the  back  of  which  said  last-mentioned 
bill  of  exchange  was  then  and  there  written  a  certain  forged  endorse- 
ment of  the  said  last-mentioned  bill  of  exchange,  which  said  last- 
mentioned  forged  endorsement  is  as  follows,  that  is  to  say,  « Anne. Mag- 
dalene Isherwood,'  he  the  said  J.  K.  W.  well  knowing  the  premises  last 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  in  the  county  aforesaid, 
feloniously  did  offer,  utter,  dispose  of,  and  put  off  the  said  last-men- 
tioned forged  endorsement  on  the  said  last-mentioned  bill  of  exchange, 
with  intent  then  and  there  and  thereby  to  defraud  the  said  John  Jack- 
son, he  the  said  J.  K.  W.,  at  the  time  he  so  offered,  uttered,  disposed 
of,  and  put  off  the  said  last-mentioned  forged  endorsement  of  the  said 
last-mentioned  bill  of  exchange  as  aforesaid,  then  and  there  well  know- 
ing the  said  last-mentioned  endorsement  to  be  forged,  against  the  form 
of  the  statute,"  &c. 

Thirteenth  count :  "  And  the  jurors,  &c,  do  further  present,  that  the 
said  J.  K.  W.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  the 
county  aforesaid,  having  in  his  custody  and  possession  a  certain  other 
bill  of  exchange  for  the  sum  of  £5000,  he  the  said  J.  K.  W.  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  in  the  county  aforesaid,  feloniously 
did  forge,  on  the  back  of  the  said  last-mentioned  bill  of  exchange,  a 
*3<n  certa*n  endorsement  of  the  said  *last-mentioned  bill  of  exchange, 

-*  as  follows,  that  is  to  say,  'Anne  Magdalene  Isherwood,'  with 
intent  then  and  there  and  thereby  to  defraud  John  Jackson,  against  the 
form  of  the  statute,"  &c. 

Fourteenth  count:  "And  the  jurors,  &c,  do  further  present,  that  the 
*aid  J.  K.  W.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  the 
county  aforesaid,  having  in  his  custody  and  possession  a  certain  other 
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bill  of  exchange  for  the  ram  of  £5000,  and  on  the  back  of  which  said 
last-mentioned  bill  of  exchange  was  then  and  there  written  a  certain 
forged  endorsement  of  the  said  last-mentioned  bill  of  exchange,  as 
follows,  that  is  to  say,  « Anne  Magdalene  Isherwood,'  he  the  said  J.  K. 
W.,  well  knowing  the  premises  last  aforesaid,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  in  the  county  aforesaid,  feloniously  did  offer, 
utter,  dispose  of,  and  put  off  the  said  last-mentioned  forged  endorsement 
of  the  said  last-mentioned  bill  of  exchange,  with  intent  then  and  there 
and  thereby  to  defraud  the  said  John  Jackson,  he  the  said  J.  K.  W.,  at 
the  time  he  so  offered,  uttered,  disposed  of,  and  put  off  the  said  last- 
mentioned  forged  endorsement  of  the  said  last-mentioned  bill  of  exchange 
as  aforesaid,  then  and  there  well  knowing  the  said  last-mentioned  forged 
endorsement  to  be  forged,  against  the  form  of  the  statute,"  &c. 

It  appeared  that  the  prisoner  was  an  attorney  at  Stockport,  and  was 
the  confidential  solicitor  of  Mr.  Isherwood,  of  Marple  Hall,  who  died 
in  the  month  of  May,  1839,  leaving  a  widow  and  three  daughters  his 
executrixes,  who  proved  his  will,  and  a  gentleman  as  executor,  who  did 
not  prove.  Mr.  Isherwood  had  insured  his  life  in  the  Pelican  Insurance 
Office  for  <£5000 ;  and,  the  probate  of  his  will  having  been  granted  to 
his  widow  and  three  daughters  in  the  month  of  December,  1839,  the 
prisoner,  without  their  instruction  or  knowledge,  made  application  at  the 
Insurance  Office  for  payment  on  the  policy  of  insurance  on  Mr.  Isher- 
wood's  life,  and  he  producing  the  policy  and  the  *probate  to  Mr.  r# .~ 
Tate,  the  agent  of  the  Insurance  Office,  it  was  arranged  that  *- 
payment  should  be  made ;  and  Mr.  Tate  proposed  that  the  mode  of 
payment  should  be  by  his,  Mr.  Tate's,  drawing  a  bill  upon  the  Office, 
and  the  executor  endorsing  the  bill.  This  was  acceded  to,  and  Mr.  Tate 
drew  the  bill  in  question,  and  gave  it  to  the  prisoner  to  procure  the 
endorsements  of  the  executrixes.  This  occurred  on  the  20th  of  Decem- 
ber, 1839,  and  on  or  about  the  said  3d  of  January,  1840,  the  bill  was 
paid  by  the  prisoner  into  the  bank  at  Stockport,  with  which  he  kept  an 
account,  the  bill  then  having  on  it  the  apparent  endorsements  of  Mrs. 
Isherwood  and  her  three  daughters,  and  among  them  the  one  named  in 
the  indictment,  and  the  prisoner's  own  endorsement  after  theirs.  It  wat 
on  that  day  placed  to  his  account,  and  he  immediately  began  drawing 
on  it,  as  he  on  that  day  drew  for  .£2450,  and  before  the  bill  became 
due,  for  £4600.  The  manager  and  public  officer  of  the  Stockport  Bank 
endorsed  the  bill,  and  remitted  it  to  Messrs.  Jones,  Lloyd,  &  Co.,  in 
London;  and,  the  acceptance  of  Mr.  Muspratt  and  Mr.  Clarke,  two  of 
the  directors  of  the  Pelican  Insurance  Company,  having  been  obtained, 
the  bill  was  paid  by  Robarts  &  Co.  to  Jones,  Lloyd,  k  Co.,  and  by  them 
carried  to  the  credit  of  the  Stockport  Bank. 

It  was  proved  that  the  name  of  Anne  Magdalene  Isherwood  was 
forged,  and  it  appeared  that  the  whole  transaction  was  without  the  know- 
ledge of  any  one  of  the  executrixes ;  the  prisoner  telling  them,  from  time 
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to  time,  when  they  inquired  about  the  money,  that  it  was  necessary  to  take 
out  a  Canterbury  probate,  and  that  the  Insurance  Office  in  the  meantime 
were  allowing  interest. 

In  the  summer  of  1840,  the  forgery  was  discovered,  and  the  prisoner 
absconded,  and  was  not  taken  till  the  month  of  September,  1844. 

Jervis  and  Welsby,  for  the  prisoner,  objected,  that  the  bill  of  exchange 
mentioned  in  the  indictment  being  made  payable  to  "Mrs.  Elizabeth 
*411  ^erwood,  widow ;  Miriam  *Isherwood,  spinster ;  Anne  Magda- 
lene Isherwood,  spinster;  also  Anne  Maria  Isherwood,  now  the 
wife  of  Charles  Belairs,  Esq.,  or  order,  the  executrixes  of  the  late  John 
Isherwood,  Esq.,"  it  was  negotiable  only  upon  endorsement  by  all  the 
payees ;  and,  therefore,  that  the  forgery  of  one  of  the  names  was  not 
a  forged  endorsement  of  the  bill,  as  alleged  in  the  indictment. 

Gurnet,  B.,  reserved  the  point  for  the  consideration  of  the  fifteen 
Judges.  Verdict — Guilty. 

J.  Hill,  Davison,  and  W.  Yardley,  for  the  prosecution. 

Jervis  and  Welsby  for  the  prisoner. 

[Attorneys — Bush  $  Mullens,  and  Boseoe.'] 


At  Sergeants'  Inn  Hall.    {Feb.  14,  1845.) 

BEFORE  LORD  DBNMAN,  C.  J.  ;  TINDAL,  C.  J. ;  POLLOCK,  C.  B.  ;  PARKE,  B.  ; 
PATTESON,  J. ;  COLERIDGE,  J. ;  COLTMAN,  J.  J  ROLFE,  B.  ;  CRESSWELL, 
J.  ;   ERLE,  J. ;  AND  PLATT,  B. 

Welsby,  for  the  prisoner. — I  submit,  that  if  a  bill  of  exchange  is 
payable  to  four  persons,  the  forgery  of  the  name  of  one  of  these  persons 
at  the  back  of  the  bill  is  not  a  forgery  of  the  endorsement  of  it ;  and  it 
is  also,  at  least,  very  doubtful  whether  one  executor  can  endorse  a  bill 
payable  to  himself  and  his  co-executors.  There  is,  I  believe,  no 
authority  which  decides  that  he  can ;  and  if  he  cannot,  and  if,  in  the 
present  case,  no  one  could,  either  in  fact  or  in  law,  be  defrauded  by  the 
tiame  of  Miss  Anne  Isherwood  alone  being  put  on  this  bill,  the  prisoner 
ought  not  to  have  been  convicted.  This  bill  of  exchange  would,  I  sub- 
mit, not  be  assets  in  the  hands  of  the  executrixes,  and  therefore  the 
rule,  that  one  executor  can  deal  with  assets,  does  not  apply  here. 
*In  the  case  of  King  v.  Thorn,  1  T.  R.  487,  Sir  Vicary  Gibb* 
suggested  a  difficulty,  that,  if  an  executor  could  sue  as  such  on 
a  bill  of  exchange  given  to  him  as  executor,  he  might  endorse  it  and  pay 
his  own  debts  with  it;  but  Mr.  Justice  Bullet  said,  "There  can  be  no 
such  inconvenience  as  is  here  suggested  from  the  executors  endorsing 
the  bill ;  for  it  is  immaterial  whether  they  endorse  it  as  executors  or 
not.  If  they  endorse  it  at  all,  they  are  liable  personally,  and  not  as 
executors,  for  their  endorsement  would  not  give  an  action  against  the 
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effects  of  the  testator."  If  the  endorsement  of  all  the  executrixes 
would  not  charge  the  effects  of  the  testator  a  fortiori,  the  endorsement 
of  one  could  not  do  so.  There  is  no  count  in  this  indictment  laying  an 
intent  to  defraud  Anne  Isherwood  alone.  In  the  case  of  Child*  v. 
Monins,  2  B.  &  B.  460,  it  was  held,  that  a  promissory  note,  by  which 
the  makers,  as  executors,  jointly  and  severally  promised  to  pay  on  de- 
mand, with  interest,  made  them  personally  liable.  And  Mr.  Justice 
Bayley  says,(a)  "  Where  a  bill  or  note  is  drawn  by  an  executor,  he 
should  take  care,  if  he  mean  to  exempt  himself  from  personal  responsi- 
bility, to  use  clear  and  explicit  words  to  show  that  intention."  If  an 
executor  endorse  a  bill  of  exchange,  he  binds  himself  personally,  and 
not  the  assets  in  his  hands ;  and  this  bill  is  made  payable  to  these  four 
ladies  or  the  order  of  the  four,  and  it  is  not  made  payable  to  them  as 
executrixes,  but  that  designation  is  added  as  a  description  only ;  and  if 
this  bill  had  borne  the  genuine  endorsement  of  three  of  them,  and  the 
fourth  name  had  been  forged,  that  would  have  been  a  forgery  of  the 
whole  endorsement :  and  as  the  indictment  charges  the  forgery  as  being 
a  forged  endorsement  of  the  bill,  it  cannot  be  said  that  this  forged 
endorsement  is  to  be  considered  as  a  new  drawing ;  indeed  it  appears, 
from  the  case  of  Burmester  v.  Hogarth,  11 M.  &  W.  97,  that  the  endorser 
of  a  bill  of  exchange  cannot  be  sued  as  drawer.  To  be  an  *endorse-  r-^.q 
ment  of  the  bill,  it  must  be  such  as  would  transfer  the  title  to  the  *• 
property  of  the  bill,  and  the  intent  must  be  to  defraud  some  one  who, 
in  fact,  or  in  law,  would  be  defrauded.  / 

E.  V.  Williams,  for  the  prosecution. — The  question  is,  whether  this 
is  a  forged  endorsement  within  the  stat.  1  Will.  4,  c.  66 ;  and  I  put  it, 
that,  if  the  endorsement  written  alone,  or  with  the  endorsement  of 
others,  is  efficacious,  that  is  an  endorsement  of  the  bill  within  that 
statute ;  and  I  should  also  take  it,  that,  where  there  are  four  joint 
endorsers,  there  is  one  endorsement  of  each :  as,  if  one  only  of  these 
ladies  had  put  her  name  on  this  bill,  it  would  be  said  that  one  had 
endorsed  it  and  the  others  had  not. 

Pollock,  G.  B. — A  man  might  put  his  own  name  on  a  bill,  to  give 
it  credit,  before  it  was  endorsed  by  the  payee :  would  not  the  forgery  of 
that  name  be  within  the  statute  ?  BoUand's  case,  2  Ea.  P.  C.  958,  was 
of  that  sort. 

JS.  V.  Williams.— In  the  case  of  Rex  v.  Wicks,  R.  &  R.  C.  C.  149, 
it  was  held,  that  uttering  a  forged  bill,  importing  to  be  payable  to  the 
drawer*8  order,  with  intent  to  defraud,  is  a  complete  offence,  though 
there  is  no  endorsement  upon  it  importing  to  be  the  drawer's. 

Lord  Denman,  C.  J. — Nothing  can  be  larger  than  the  words  of  the 
3d  section  of  the  stat.  1  Will.  4,  c.  66.  The  words  "  any  endorsement 
on"  a  bill  of  exchange  would  extend  to  any  fraudulent   endorsement ; 

(a)  Bay.  on  Bills,  5th  ed.,  p.  69. 
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but,  in  the  present  case,  those  words  have  not  been  followed  in  the 
indictment,  and  you  must  therefore  contend,  that  this  is  a  forged  en- 
dorsement of  the  bill. 

E.  V.  Williams. — I  submit  that  the  endorsement  of  each  of  the  four 
*441  is  an  endorsement.  It  may  be  admitted,  that  *the  endorsement 
J  of  one  alone  would  not  pass  the  property  of  the  bill ;  still  each 
is  an  endorsement. 

Pollock,  G.  B. — Suppose  the  name  forged  to  be  that  of  a  person  of 
great  credit,  who  was  not  the  payee. 

E.  V.  Williams. — If  a  bill  was  payable  to  Messrs.  Coatts  and 
Messrs.  Hoare,  and  I  got  the  genuine  endorsement  of  Coutts's  house, 
they  would  be  liable  without  the  endorsement  of  Messrs.  Hoare. 

Parke,  B. — You  are  not  hampered  here  by  the  description  of  the 
bill,  as  in  some  of  the  counts  of  the  indictment :  it  is  not  set  out. 

E.  V.  Williams. — If  the  prisoner  had  forged  the  name  of  Miss 
Anne  Isherwood  on  the  back  of  this  bill,  and  had  taken  it  to  a  banker's, 
and  had  got  money  on  it,  they  would  have  advanced  the  money,  believ- 
ing they  could  sue  a  person  who  was  liable  on  it  without  the  three  other 
payees  joining  in  the  endorsement.  In  the  case  of  Penny  v.  Innes,  1 
G.  M.  &  R.  439,  it  was  distinctly  held,  that  an  endorsement  on  a  bill 
of  exchange  was  equivalent  to  a  new  drawing  of  the  bill ;  and  the  case 
of  Burmester  v.  Hogarth,  11  M.  k  W.  97,  was  decided  on  the  ground, 
that^there  was  a  variance  between  the  declaration  and  the  bill  itself, 
and  that,  if  the  endorsement  in  that  case  was  a  new  drawing  of  the  bill, 
it  was  a  drawing  of  a  bill  payable  to  bearer,  and  not  to  order,  as  stated 
in  the  declaration. 

Parks,  B. — The  endorsement  is  a  request  to  the  drawee,  by  the 
endorser,  to  pay  to  his  order,  and  not  to  the  order  of  the  original 
drawer. 

E.  V.  WiUiams.— The  case  of  Ghnnnel  v.  Herbert,  5  A.  &  E.  436, 
#  -  .,  ^decides,  that  the  endorser  of  a  promissory  note  does  not  stand 
J  in  the  situation  of  maker  relatively  to  his  endorsee;  but  a  dis- 
tinction is  there  taken  in  this  respect  between  bills  of  exchange  and 
promissory  notes.  And,  in  the  case  of  Jackson  v.  Hudson,  2  Camp. 
447,  it  was  held,  that,  if  a  bill  of  exchange  was  accepted  by  the  drawee, 
and  another  person,  to  guaranty  his  credit,  likewise  accept  it  in  the 
usual  form,  that  person  is  not  liable  as  acceptor,  but  must  be  sued  upon 
his  collateral  undertaking;  and  so,  in  the  case  of  Hill  v.  Lewis,  1  Salk. 
133,  it  was  held,  by  Lord  Holt,  that  "  the  endorsement  of  a  bill,  which 
has  not  the  words  'or  to  his  order,'  is  good,  or  of  the  same  effect 
betwixt  the  endorser  and  the  endorsee, — to  make  the  endorser  charge- 
able to  the  endorsee."  This  bill,  too,  is  made  payable  to  these  ladies, 
executrixes  of  John  Isherwood,  Esq. ;  and,  if  it  be  payable  to  them  as 
executrixes,  there  are  authorities  to  show  that  they  might  sue  on  it  as 
such,  because  it  would  be  assets  in  their  hands.     This  appears  from  the 
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cases  of  Partridge  v.  Court,  5  Price,  412,  7  Price,  591 ;  Heath  v.  Chil- 
ton, 12  M.  &  W.  632 ;  and  Catherwood  v.  Chabaud,  1  B,  t  C.  150 ; 
and,  if  these  ladies  had  all  died  intestate,  this  bill  would  have  gone  to 
the  administrator  de  bonis  non  of  Mr.  Isherwood.  If  they  could  have 
sued  as  executrixes,  either  could  release  the  action. 

P\rke,  B. — Whether  they  sued  as  executrixes  or  not,  either  could 
release  the  action. 

E.  V.  Williams. — If  they  held  the  bill  as  executrixes,  either  might 
deal  with  it. 

Parke,  B. — Have  you  any  authority  that  a  bill,  payable  to  executrixes 
by  name,  can  be  endorsed  by  one  of  them  ? 

*E.  V.  Williams. — No,  my  Lord ;  but  whatever  they  hold  as  r#4fi 
assets  one  may  deal  with.  In  Shepherd's  Touchstone,  vol.  2,  p.  L 
484,  it  is  laid  down,  that  "  all  the  executors,  where  there  be  more  than 
one,  be  they  never  so  many,  in  the  eye  of  the  law  are  but  as  one  man ; 
in  which  respect  the  law  doth  esteem  most  acts  done  by  or  to  any  one 
of  them  as  acts  done  by  or  to  all  of  them.  And,  therefore,  the  posses- 
sion of  one  of  them  of  the  goods  and  chattels  of  the  deceased,  is 
esteemed  the  possession  of  them  all ;  payment  of  debts  by  or  to  one  of 
them  is  esteemed  payment  by  or  to  them  all ;  the  sale  or  gift  of  one  of 
them  of  the  goods  and  chattels  of  the  deceased,  as  the  sale  and  gift  of 
them  all ;  and,  although  two  executors  be  named  as  grantors  or  execu- 
tors, and  only  one  of  them  execute  the  grant,  the  grant  would  pass  the 
entirety ;  a  release  made  by  or  to  one  of  them,  is  a  release  maae  by  or 
to  them  all ;  and  the  assent  of  one  of  them  to  a  legacy,  the  assent  of 
them  all ;  and,  therefore,  if  there  be  two  executors,  and  one  of  them 
deliver  up  the  obligation  to  the  debtor,  whereby  he  is  bound,  the  other 
executor  shall  not  recover  it  in  a  detinue.1'  Now,  if  one  executor  can 
deliver  up  a  bond,  so  that  detinue  cannot  be  brought  for  it,  I  apprehend 
that  it  is  quite  clear  that  one  of  these  executrixes  could  deal  with  this 
bill  of  exchange. 

Welsby,  in  reply. — With  respect  to  the  property  in  the  bill  passing 
by  this  endorsement  if  genuine,  no  authority  has  been  cited  to  show  that 
one  executrix  can  endorse  a  bill  so  as  to  pass  the  property  in  it.  The 
word  "  endorsement"  means,  as  I  submit,  such  an  endorsement  as,  if 
genuine,  would  transfer  a  title  to  the  bill  so  endorsed.  The  case  of  an 
endorsement  by  a  stranger  was  put,  but  that  not  being  the  endorsement 
of  the  payee  of  the  bill,  it  would,  legally  speaking,  be  no  endorsement 
at  all ;  and  if  this  endorsement  is  to  be  taken  as  the  new  making  of  a 
♦bill,  the  prisoner  would  not  have  been  charged  with  forging  an  f+17 
endorsement  of  a  bill,  but  with  the  forgery  by  the  false  making  of  ^ 
a  bill ;  and  this  would  be  matter  of  description  of  the  instrument  which 
was  not  proved  as  laid. 

The  case  was  afterwards  considered  by  the  Judges,  who  held  the  con- 
viction right. 
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SWANSEA  ASSIZES. 


BEFOBB  MB.  JUSTICE  WIGHTMAN. 


REGINA  v.  WILLIAM  FRAMPTON  the  Younger.     Feb.  28. 

A.,  assisted  by  B.,  had  done  work  for  the  father  of  C,  and  G.  told  A.  and  B.  that  if  they  would 
bring  a  stamped  receipt  they  should  be  paid.  B.  bought  a  stamp  with  the  money  of  A.,  and 
they  together  went  to  C,  and  the  blank  stamp  was  given  to  C.  to  write  a  receipt  on  it  C.  did 
so ;  and  as  the  stamp  lay  on  C.'s  desk,  A.  signed  the  receipt  and  B.  witnessed  it,  but  neither 
of  them  ever  hod  the  stamp  in  his  possession  after  the  receipt  was  written  on  it  C,  under 
pretence  of  fetching  his  father's  check-book,  took  away  the  receipt,  and  would  not  pay  the 
money  it  was  given  for : — Held,  not  a  larceny  of  the  stamp. 

Larceny. — The  prisoner  was  indicted  for  stealing,  on  the  29th  of 
July,  1845,  one  piece  of  paper,  whereon  was  impressed  a  two  shilling 
and  sixpenny  receipt  stamp,  of  the  value  of  two  shillings  and  sixpence, 
of  the  goods  and  chattels  of  William  Harries.  There  was  a  second 
count  for  stealing  one  piece  of  paper,  of  the  value  of  one  farthing,  of 
the  goods  and  chattels  of  the  said  William  Harries. 

It  appeared  from  the  evidence,  that  the  prisoner's  father,  William 
Frampton  the  elder,  occupied  a  large  farm,  called  Court  Garne,  in  the 
*J.£1  county  °f  Glamorgan,  and  that  the  ^prisoner  lived  with  him  and 
J  managed  his  business ;  and  that,  the  farm  requiring  some  addi- 
tional farm  buildings,  the  prisoner  had,  in  the  summer  of  the  year  1845, 
employed  the  prosecutor,  William  Harries,  as  a  mason  to  do  the  work, 
Harries  employing  another  mason,  named  David  Williams,  to  assist  him. 
It  further  appeared,  that  the  prisoner,  superintended  the  work  as  it  was 
going  on,  and  paid  various  sums  to  the  prosecutor,  William  Harries,  from 
time  to  time,  by  checks  drawn  by  his  (the  prisoner's)  father ;  the  total 
amount  of  these  checks  was  £125 :  and  when  the  work  was  completed 
Harries  had  it  measured  and  valued,  and  sent  an  account  of  it  to  the 
prisoner's  father,  showing  a  balance  due  to  Harries,  amounting  to  49Z. 
3#.  4(2.  This  balance  the  prosecutor,  Harries,  pressed  the  prisoner  to 
pay,  and  the  prisoner  said  that  if  the  prosecutor  and  David  Williams 
would  come  to  his  father's  house  on  the  29th  of  July,  and  bring  a  stamped 
receipt  with  them,  he  would  settle  with  them ;  they  accordingly  went, 
David  Williams  having  previously  purchased  a  two  and  sixpenny  receipt 
stamp  with  a  half-crown  given  him  by  Harries.     This  stamp  Williams 


2  CARBINGTON  k  KIRWAN.    N.  P.  48 

took  with  him  in  his  pocket  to  the  house  of  the  prisoner's  father,  when 
he  went  thither  with  Harries,  on  the  29th  of  July ;  and,  on  their  arrival 
at  the  house  of  the  prisoner's  father,  they  found  the  prisoner  sitting  at 
a  desk  with  papers  before  him,  and  his  father  sitting  in  another  part  of 
the  same  room.  The  prisoner,  addressing  Harries  and  Williams,  said, 
"  By  this  account  there  appears  to  be  still  due  to  you  a  balance  of  492. 
3*.  4i.,  beyond  the  j£125  which  you  have  had.  Have  you  brought  a 
Btamped  receipt?"  Williams  replied  that  he  had,  and  taking  the  blank 
stamp  out  of  his  pocket  handed  it  to  the  prisoner.  The  prisoner  then 
said,  "You  have  not  written  it."  Williams  said  that  he  had  not,  and 
asked  the  prisoner  to  write  it.  The  prisoner  then  wrote  on  the  stamp, 
and  read  it  aloud  as  a  receipt  for  174/.  8*.  4<2. ;  namely,  for  £125  pre- 
viously paid,  and  49Z.  3«.  4cZ.,  the  balance.  The  prisoner  did  not  give 
the  stamp  back  to  either  Harries  or  Williams,  but  asked  *Harries  ^.^ 
to  come  to  the  desk  and  put  his  name  to  it,  which  he  did,  without  *• 
removing  it  from  the  desk.  The  prisoner  then  asked  Williams  to  witness 
it,  which  he  did,  by  signing  his  name  on  the  stamp,  the  prisoner  keeping 
one  of  his  fingers  on  it  all  the  time.  The  prisoner  then  took  up  the 
Btamp,  and  asked  his  father  if  he  had  brought  down  his  check-book  ? 
The  prisoner's  father  replied  that  he  had  not ;  and  the  prisoner  replied, 
"  Why  have  you  not  V*  and  went  out  of  the  room,  both  Harries  and 
Williams  believing  that  he  was  going  for  the  check-book ;  but  he  came 
back  in  about  two  minutes,  returned  to  his  desk,  and  took  up  his  papers, 
and  after  saying  that  the  masons'  charges  were  very  exorbitant,  and 
that  they  had  already  been  overpaid,  and  that  the  matter  was  now  all 
settled,  he  went  out  of  the  room,  leaving  his  father,  Harries,  and  Wil- 
liams there.  Neither  Harries  nor  Williams  ever  demanded  the  return 
of  the  receipt,  either  from  the  prisoner  or  his  father,  but  they  both  went 
away  in  about  five  minutes  after  the  prisoner  had  left  the  room,  threaten- 
ing to  make  the  prisoner  suffer  for  what  he  had  done.  It  was  proved  by 
Harries  and  Williams,  that  the  one  would  not  have  signed,  nor  would 
the  other  have  witnessed  the  receipt,  had  they  not  expected  to  have 
immediately  received  a  check  for  the  balance,  492.  3*.  4(2. 

E.  V.  Williams  and  Nicholl  Carne,  for  the  prisoner,  submitted,  that, 
on  these  facts,  there  was  no  case  of  larceny  to  go  to  the  jury, 

Benson,  for  the  prosecution,  relied  on  the  case  of-  Regina  v.  Rod- 
way. (a) 

(a)  9  CAP.  784.  In  that  case,  on  an  indictment  for  larceny,  it  appeared  that  a  landlord 
went  to  hie  tenant,  who  had  removed  all  hie  goods,  to  demand  rent  amounting  to  \2l.  10«.,  taking 
with  him  a  receipt  ready  written  and  signed.  The  tenant  gave  him  £2,  and  asked  to  look  at  the 
receipt  It  was  given  to  him  by  the  landlord,  and  he  refused  to  return  it,  or  pay  the  remainder 
of  the  rent  It  was  proved  by  the  landlord,  that,  at  the  time  he  gave  the  prisoner  the  receipt,  he 
thought  the  prisoner  was  going  to  pay  him  the  rent,  and  that  he  should  not  have  parted  with  the 
receipt  unless  he  had  been  paid  all  the  rent ;  but  that,  when  he  put  the  receipt  into  the  prisoner's 
hands,  he  never  expected  to  have  the  receipt  again j  and  that  he  did  not  want  the  receipt  again, 
but  wanted  his  rent  paid : — Held,  that  this  was  a  larceny,  and  that  the  fact  of  the  tenant  giving 
the  £2  made  no  difference.    In  the  ease  of  Rex  v.  Oliver,  tried  at  the  Northumberland  Summer 

VOL.  n. — <*  D  2 
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*501  *Wightman,  J. — I  think  that  this  case  is  distinguishable  from 
J  that  of  Regina  v.  Rodway.  There,  when  the  landlord  handed 
the  receipt  to  the  tenant,  it  was  complete,  and  nothing  remained  to  be 
done  but  to  pay  the  money.  Here  the  receipt  stamp  was  given  by  the 
creditor  to  the  debtor  for  a  special  purpose,  namely,  to  prepare  the 
receipt;  and  it  never  was  in  the  prosecutor's  possession  after  the  receipt 
was  in  a  complete  state.  In  the  case  of  Regina  v.  Rodway,  there  does 
not  appear  to  have  been  any  one  present  but  the  parties.  Here  the 
thing  was  done  publicly,  and  in  the  presence  of  an  attesting  witness ; 
who,  by  proving  that  no  money  actually  passed,  could  render  the  receipt 
of  no  value  to  any  one.    The  prisoner  must  be  acquitted. 

Verdict — not  guilty. 

Benson,  for  the  prosecution. 

E.  V.  William*  and  NiehoU  Came,  for  the  prisoner. 
[Attorneys — Attwood,  and  B.  Jones."] 

Assises,  1811  (cited  4  Taunt  274),  where  the  prisoner  had  offered  to  give  the  prosecutor  gold  for 
bank  notes,  and,  upon  the  prosecutor  laying  down  some  bank  notes  for  the  purpose  of  oaring 
them  changed  for  gold,  the  prisoner  took  them  up,  and  went  away  with  them,  promising  to 
return  immediately  with  the  gold :  the  prisoner  did  not  return,  and  the  prosecutor  never  saw 
him  again  till  he  was  apprehended :  Baron  Wood  held,  "  that  the  case  clearly  did  amount  to 
larceny,  if  the  jury  believed  the  intention  of  the  prisoner  was  to  run  away  with  the  notes,  and 
never  to  return  with  the  gold ;  and  whether  the  prisoner  had  at  the  time  the  animus  furandi,  was 
the  sole  point  upon  which  the  question  turned." 


*51]  *REGINA  v.  MARY  WILLIAMS.    March  2. 

An  indictment  for  forging  "  a  certain  warrant  and  order  for  the  payment  of  money"  is  not  sup- 
ported by  proof  of  the  forgery  of  an  instrument  which  is  a  warrant  for  the  payment  of  money, 
but  which  is  not  an  order, 

A.  kept  a  deposit  account,  but  not  a  drawing  account  with  B.,  a  banker,  and  A.  was  not  entitled 
to  draw  checks  on  B.  C.  presented  a  forged  check  of  A.  on  B.,  which  B.  paid : — Held,  that 
this  check  was  a  forged  warrant  for  the  payment  of  money,  but  not  a  forged  order,  as  A.  had, 
by  the  course  of  dealing  between  him  and  B.,  no  right  to  draw  checks  on  B. 

Forgery. — The  prisoner  was  indicted  for  forging  "  a  certain  warrant 
and  order  for  the  payment  of  money,  which  said  forged  warrant  and 
order  is  as  follows ;  that  is  to  say, 
"  <  Messrs.  Wilkins  &  Co.,  Bankers,  Merthyr, 

"  <  Please  to  advance  the  bearer,  Samuel  Richards,  the  sum  of  two 
hundred  and  fifty  pounds,  and  place  the  same  to  my  account, 
i  «<  Morgan  Thomas, 

"  «  Cold  Merchant,  Uniscoy.' 
with  intent  to  defraud,"  &c. — There  were  counts  describing  the  instru- 
ment as  "  a  certain  order  for  the  payment  of  money,"  and  a  set  of 
counts  for  uttering ;  but  there  was  no  count  describing  the  instrument 
as  a  "  warrant"  only. 

It  appeared  in  evidence,  that  Morgan  Thomas,  whose  name  purported 
to  be  used  as  the  drawer  of  this  check,  had  a  deposit  account  with 


2  CARRINGTON  &  KIRWAN.   N.  P.  51 

Messrs.  Wilkins's  bank,  but  not  a  drawing  account ;  and  that  the  course 
of  dealing  in  such  cases  was,  not  to  pay  checks,  even  if  tendered  by  the 
depositor  himself,  unless  the  deposit  receipt  was  also  produced.  In  the 
present  case  the  deposit  receipt  was  not  produced  by  the  prisoner,  but 
the  bankers  cashed  the  forged  instrument  when  presented  by  her,  in 
.order  to  accommodate  Morgan  Thomas,  and  because  the  prisoner  was 
accompanied  by  Mrs.  Susanna  Harman,  a  person  well  known  to  the 
bankers,  and  who  signed  her  name  as  a  guarantee  upon  the  instrument 
so  tendered. 

E.  V.  William*  and  Nkholl  Came,  for  the  prisoner,  contended  that 
this  evidence  did  not  support  the  indictment ;  and  submitted,  that,  to 
support  the  present  indictment,  the  instrument  must  appear  either  to  be 
an  order j  or  both  a  warrant  and  order ;  that  the  document  in  question 
was  not  an  order,  and  therefore  could  not  be  a  warrant  and  * order ;  r*za 
and  that  it  was  not  an  order,  because  it  did  not  purport  to  be 
signed  by  a  person  who  might,  under  these  circumstances,  command  the 
payment  of  the  money,  nor  to  be  directed  to  a  person  who  was  compel- 
lable to  obey  it ;  and  that  it  was  unnecessary  to  consider  whether  it  was 
a  warrant,  as  there  was  no  count  describing  it  as  such.(a) 

Wightman,  J. — I  am  of  opinion  that  the  instrument  is  a  warrant ; 
and  I  am  also  of  opinion  that  it  is  not  an  order,  because  it  appears,  from 
the  nature  of  the  contract  between  Mr.  Morgan  Thomas  and  the  bankers, 
that  the  bankers  were  not  bound  to  obey  it,  although,  in  point  of  fact, 
they  did  obey  it.  As  it  is  described  in  the  indictment  as  both  a  "war- 
rant and  order,"  which  it  is  not,  I  think  that  the  variance  is  fatal,  and 
that  the  prisoner  must  be  acquitted.  Verdict — Not  guilty. 

Wilson  and  Davison,  for  the  prosecution. 

JS.  V.  Williams  and  Nicholl  Carne,  for  the  prisoners. 
[Attorneys —  W.  Davies  and  Russell.] 

(a)  In  the  cose  of  Bex  y.  Crovthsr,  5  C.  ft  P.  318,  it  was  held  that  an  instrument  may  be 
described,  in  an  indictment  for  forgery,  as  "  a  warrant  and  order  for  the  payment  of  money/'  if 
the  instrument  be  in  fact  a  warrant  and  order.  That  was  in  the  ease  of  a  forged  check  on  a 
banker,  which  was  held  to  be  both  a  warrant  and  order;  a  warrant  authorising  him  to  pay,  and 
an  order  on  him  to  do  so.  In  the  case  of  Reg.  v.  QilckrUt,  C.  6  Mar.  224,  where  the  prisoner 
was  indicted  for  stealing  four  post-office  money  orders,  which  were  described  in  some  counts  of 
the  indictment  as  "  four  warrants  and  orders  for  the  payment  of  money,"  and  it  was  objected  that 
this  description  was  not  correct,  because  it  was  uncertain,  the  fifteen  Judges  were  of  opinion  that 
what  was  meant  by  the  indictment  was,  that  the  prisoner  stole  four  instruments,  each  of  which 
was  both  a  warrant  and  order ;  and  putting  that  construction  upon  the  indictment,  they  were  of 
opinion,  that  each  instrument  stolen  was  a  warrant  and  order,  and  that  the  counts  of  the  indict- 
ment were  not  uncertain,  meaning  that  these  were  instruments  having  both  those  characters. 

2P 
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EXETER  ASSIZES. 

{Crown  Side.) 

BEFORE  BARON  PLATT, 


REGINA  v.  SERVA  and  Nine  Others.    July  24,  25,  k  26. 

An  indictment,  preferred  at  the  assises,  under  the  stat  7.  A  8  Vict  c.  2,  for  a  crime  committed  on 
the  high  seas,  need  not  conclude  contra  formam  itatutt. 

A  negro  who  was  called  as  a  witness,  stated,  before  he  was  sworn,  that  he  was  a  Christian,  and 
had  been  baptized : — Held,  that  he  ought  to  be  sworn,  and  that  no  further  question  could  be 
asked  of  him  before  he  was  so. 

On  the  trial  of  Brazilians  for  the  murder  of  P.,  it  appeared  that  a  British  cruiser  engaged  in  the 
prevention  of  the  slave  trade  manned  two  boats,  and  sent  them,  commanded  by  a  lieutenant,  to 
board  the  Brazilian  ship  F. :  he  did  so,  and,  finding  her  fitted  up  for  slaves,  but  with  no  slaves 
on  board,  took  her.  After  this,  the  lieutenant  in  the  ship  F.  chased  the  ship  E.,  also  Brazilian, 
and  sent  a  boat  with  P.,  who  was  a  midshipman,  to  board  her.  She  had  slaves  on  board,  and 
was  captured,  and  part  of  her  crew  put  on  board  the  F.,  and  left  there  with  the  captain  and 
cook  of  the  F.,  as  prisoners,  in  charge  of  P.  and  some  British  seamen.  Neither  the  boats  nor 
the  F.,  after  she  was  taken,  had  any  instructions  on  board,  but  the  cruiser  had.  Such  of  the 
crew  of  the  E.  as  were  thu&jrat  on  board  the  F.,  and  the  cook  of  the  F.,  all  Brazilians,  rose  on 
P.  and  the  British  seamen,  and  killed  them  all ;  but  the  captain  of  the  F.  would  not  join  in  the 
transaction.  It  was  contended  for  the  prosecution,  that  the  F.  and  E.  were  legally  taken  under 
the  stats.  5  Geo.  S,  o.  113,  and  7  A  8  Geo.  4,  c  74,  and  the  Portuguese  and  Brazilian  treaties 
as  to  slave  trading ;  and  that  the  prisoners  were  in  lawful  custody,  and  the  ship  F.  in  the  law- 
ful custody  of  the  Queen's  officers.  The  prisoners  were  convicted  of  the  murder,  but  the  fifteen 
Judges  held  the  conviction  wrong,  on  the  ground  of  want  of  jurisdiction  in  an  English  court  to 
try  an  offence  committed  on  board  the  F. ;  and  that,  if  the  lawful  possession  of  that  vessel  by 
the  British  crown,  through  its  officers,  would  be  sufficient  to  give  jurisdiction,  there  was  no 
evidence  brought  before  the  Court  at  the  trial  to  show  that  the  possession  was  lawful. 

Murder. — The  first  count  of  the  indictment  charged,  that  "  Janees 
Majaval,  late  of  Plymouth,  in  the  county  of  Devon,  mariner ;  Francisco 
Feriara  de  Santa  Serva,  late  of,  &c,  [naming  and  describing  all  the 
prisoners  as  late  of  Plymouth,  in  the  county  of  Devon,  mariners,]  on 
the  2d  day  of  March,  9  Vict.,  with  force  and  arms,  an  the  high  seas,  in 
and  upon  one  Thomas  Palmer,  in  the  peace, of  God  and  our  said  lady 
the  Queen  then  and  there  being,  in  and  on  board  a  certain  ship  or  vessel 
called  or  known  by  the  name  of  the  « Felicidade,'  feloniously,  wilfully, 
**U1  an(*  °^  "'their  malice  aforethought,  did  make  an  assault;"  and 
J  that  the  prisoner  Majaval  stabbed  Thomas  Palmer  with  a  knife, 
giving  him  a  mortal  wound,  of  which  he  instantly  died ;  and  that  the 
other  prisoners,  "  at  the  time  of  the  committing  of  the  murder  and  felony 
aforesaid,  then  and  there,  on  the  high  seas  aforesaid,  feloniously,  wilfully, 
and  of  their  malice  aforethought,  were  present,  aiding,  helping,  and 
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abetting,  assisting  and  maintaining,  the  said  Janees  Majaval  the  felony 
and  murder  aforesaid  to  do  and  commit  in  manner  aforesaid."  And  so 
the  jurors,  &c,  do  say,  that  all  the  prisoners,  "  then  and  there  upon 
the  high  seas,"  wilfully,  &c,  "in  manner  and  form  aforesaid,  did  kill 
and  murder  the  said  Thoinas  Palmer,  against  the  peace  of  our  said  lady 
the  Queen,  her  crown  and  dignity."  There  were  five  other  counts  in 
the  indictment,  in  two  of  which  the  mode  of  the  death  was  differently 
charged ;  and  in  the  other  three  the  deceased  was  alleged  to  be  a  person 
to  the  jurors  unknown.  * 

Manning,  Serjt.,  for  the  prisoner  Ribiero  and  four  others ;  -B.  P. 
Collier,  for  the  other  prisoners,  demurred  to  the  indictment. 

Godson,  for  the  Crown,  joined  in  demurrer. 

Manning,  Serjt. — This  indictment  states,  that  the  prisoner,  with  force 
and  arms,  on  the  high  seas,  in  and 'upon  one  Thomas  Palmer,  in  the 
peace  of  God  and  our  lady  the  Queen  then  being,  in  a  certain  vessel 
known  by  the  name  of  the  "Felicidade,"  did  feloniously  and  wilfully 
make  an  assault,  and  did  kill  and  murder  Thomas  Palmer.  Now,  this 
being  a  statutable  offence,  I  submit  that  the  indictment  should  have  con- 
cluded contra  formam  statuti. 

Platt,  B. — What  is  the  statute  that  makes  murder  on  the  high  seas 
a  statutable  offence  ? 

Manning,  Serjt.— The  28  Hen.  8,  c.  15. 
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*Platt,  B. — Murder  on  the  high  seas  was  an  offence  before  the 
statute  of  Hen.  8 :  that  merely  provides  for  the  punishment. 

Manning,  Serjt. — Before  that  statute,  it  was  an  offence  only  cogni- 
sable in  the  Court  of  Admiralty ;  but,  to  bring  the  case  within  the  statute, 
it  should  be  averred  that  the  offence  was  committed  against  the  form  of 
the  statute.(a) 

B.  P.  Collier. — The  definition  that  Lord  Coke  gives  of  murder  is 
this :  "  the  killing  within  any  county  of  the  realm  of  any  reasonable 
creature  in  rerum  naturd,  under  .the  king's  peace,  with  malice  fore- 
thought," 3  Inst.  47.  Now  the  offence  charged  here  not  having  been 
committed  in  any  county,  it  appears  clear,  that,  if  it  is  cognisable  in  any 
county,  it  must  be  so  by  some  statute,  and  if  it  is  cognisable  by  any 
statute,  it  is  necessary  to  aver  in  the  indictment  that  the  offence  was  com- 
mitted contra  formam  statuti. 

Platt,  B. — The  crime  of  murder  committed  on  the  high*  seas  was, 
before  the  statute  of  Hen.  8,  cognisable  by  the  Lord  High  Admiral,  but 
the  mode  of  proceeding  was  not  by  a  jury  of  the  country.  The  statute 
of  Hen.  8  was  passed  for  the  purpose  of  amending  the  law  in  that  par- 
ticular, and  directed  that  the  mode  of  trial  should  be  according  to  the 
common  law  of  the  realm,  by  which  means  those  who  were  tried  were 
entitled  to  be  tried  by  a  jury.  Since  that  time,  an  act  of  Parliament 
was  passed  directing  when  and  where  the  Court  of  Admiralty  should 
hold  sessions ;  and  that  act  directed  that  sessions  should  be  held  twice 

(a)  See  the  cue  of  Rex  v.  Sawyer,  post,  p.  101. 
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in  every  year,  before  commissioners  appointed  under  the  statute  of  Hen. 
8,  which  was  a  mixed  commission  of  civilians  as  well  as  common  lawyers. 
That  jurisdiction  was  afterward  given  to  the  Central  Criminal  Court, 
„,-_-.  and  the  sessions  of  the  Lord  High  Admiral  were  *merged  in  that 
-J  court ;  and  by  a  subsequent  act  of  Parliament  (stat.  7  &  8  Vict, 
c.  2),  power  is  given  to  any  Judge  of  oyer  and  terminer  and  gaol 
delivery  to  try  cases  of  murder  committed  on  the  high  seas.  This  case 
now  comes  on  to  be  tried  before  me  and  a  jury,  under  those  enactments ; 
but  the  crime  remains  exactly  as  it  was  before  any  of  the  statutes. 

The  demurrer  was  overruled,  and  the  prisoners  all  pleaded  Not  guilty. 

On  the  part  of  the  prosecution,  a  witness  named  Soberino  de  Costa, 
a  negro,  was  called.  Before  he  was  sworn  he  stated,  in  answer  to  ques- 
tions put  by  Manning y  Serjt.,  that  he  was  born  at  Boah,  in  Africa,  and 
that  he  lived  there  for  some  time,  and  then  was  sold  and  went  to 
Bahia  as  a  slave :  he  also  stated  that  he  was  a  Christian,  and  had  been 
baptized. 

Godson. — I  object  to  anything  further  being  asked. 

Platt,  B. — He  says  he  is  a  Christian ;  let  him  be  sworn. 

[The  witness  was  sworn  and  examined.] 

The  evidence,  as  regarded  the  seven  of  the  prisoners  who  were  con* 
victed,  established  the  following  facts : — 

On  the  22d  of  February,  1845,  the  "Felicidade,"  a  Brazilian 
schooner,  commanded  by  Joachim  Antonio  de  Cirqueira,  and  bound  on 
a  voyage  from  the  Brazils  to  Africa  for  the  purpose  of  bringing  back  a 
cargo  of  slaves,  arrived  off  the  African  coast,  and,  on  the  26th  of  that 
month,  while  she  was  hovering  within  sixteen  miles  of  the  shore,  and 
within  six  degrees  north  lat.,  was  observed  by  her  Majesty's  ship  of  war 
<<  The  Wasp/1  stationed  off  the  slave  coast  for  the  prevention  of  the 
^7-.  slave  trade,  and  then  *cruising  for  that  purpose  near  Lagos,  off 
-■  the  point  of  Benin,  under  the  command  of  Captain  Usher,  who, 
upon  approaching  the  "  Felicidade,"  manned  two  boats  and  gave  the 
command  of  them  to  Lieutenant  Stupart,  one  of  his  officers,  with  orders 
to  board  the  "  Felicidade,"  and,  if  she  appeared  to  be  fitted  up  for  the 
slave  trade,  to  capture  her.  Lieutenant  Stupart,  in  obedience  to  those 
orders,  went  with  the  two  boats  to  the  "  Felicidade."  Cirqueira,  the 
captain,  immediately  surrendered,  and,  accompanied  by  all  his  crew, 
except  Majaval  and  three  others,  was  conveyed  on  board  «  The  Wasp." 
At  the  time  of  her  capture  the  "  Felicfilade"  was  fitted  up  for  the  recep- 
tion of  a  cargo  of  slaves,  and  was  within  sixteen  miles  of  the  shore. 
On  the  27th  of  February,  between  four  and  five  P.  M.,  Captain  Usher, 
having  removed  from  the  «  Felicidade"  the  three  men  who  had  been  left 
with  Majaval,  sent  back  Cirqueira  to  the  "  Felicidade,"  manned  her  with 
sixteen  British  seamen,  and  placed  her  under  the  command  of  Lieutenant 
Stupart.  and  directed  him  to  steer  a  particular  course  in  pursuit  of  a 
vessel  capable  of  being  seen  from  "  The  Wasp,"  although  then  invisible 
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from  the  <<  Felicidade."  Lieut.  Stupart  accordingly  steered  that  course, 
but  did  not  observe  any  object  until  the  following  morning  at  day-break, 
when  he  descried  "  The  Echo,"  a  Brazilian  brigantine,  commanded  by 
the  prisoner  Serva.  He  chased  her,  and,  coming  up  with  her  at  ten  on 
the  following  night,  fired  a  pistol  as  a  signal  to  bring  to,  got  into  the 
jolly  boat,  and  hoisted  the  British  colours.  The  captain  of  "  The  Echo" 
nailed  the  men  in  the  boat,  and  asked  who  they  were ;  and,  upon  being 
informed  that  they  Were  English,  immediately  set  sail.  Lieut.  Stupart 
continued  the  chase  and  overtook  «  The  Echo"  at  eight  on  the  next 
night  within  ten  miles  of  the  African  coast,  when  and  where  she  lowered 
her  sails  and  surrendered. 

Lieut.  Stupart  had,  at  that  time,  under  his  command,  Mr.  Thomas 
Palmer,  a  midshipman,  and  sixteen  British  seamen.  He  ordered  Mr. 
Palmer,  and  eight  of  the  seamen,  to  take  charge  of  "  The  Echo"  during 
the  night.  On  Mr.  *Palmer  going  on  board  "The  Echo,"  he  r#-fi 
found  in  her  the  prisoner  Serva,  Serva's  nephew,  twenty-five  *- 
men,  and  a  cargo,  consisting  of  434  slaves ;  and,  by  the  direction  of 
Lieut.  Stupart,  the  vessels  being  at  that  time  close  together,  sent  Serva, 
his  nephew,  and  eleven  of  the  crew,  to  the  " Felicidade,"  where  they 
remained  during  the  night  in  the  custody  of  Lieut.  Stupart.  During 
the  chase,  and  at  the  time  of  the  surrender,  Lieut.  Stupart  wore  his 
uniform ;  and,  at  the  time  of  the  surrender  and  capture,  told  Serva  he 
was  going  to  take  them  to  her  Majesty's  ship  "  The  Wasp,"  for  being 
engaged  in  the  slave  trade.  "  The  Wasp"  had  printed  instructions  on 
board.  Lieut.  Stupart  had  not  any  printed  instructions  on  board  the 
"Felicidade,"  and  did  not  show  any  other  authority  than  his  uniform 
and  the  British  ensign.  He  had,  however,  boarded  "  The  Echo"  several 
times  before,  and  to  Serva  was  well  known  as  an  officer  in  her  Majesty's 
navy.  The  slaves  had  been  shipped  on  board  "  The  Echo"  at  Lagos. 
At  nine  o'clock  in  the  morning  next  after  the  capture  Lieut.  Stupart 
took  with  him  Serva's  nephew  to  «  The  Echo,"  and  placed  Mr.  Palmer 
and  nine  British  seamen  under  his  command  on  board  the  "  Felicidade," 
in  order  that  he  might  take  charge  of  her  and  of  Serva,  Girqueira,  Maja- 
val,  the  prisoners  Alves,  Ribiero,  Francisco,  Martinos,  Joaquim  Santos, 
Manual  Antonio,  Jos£  Antonio,  and  three  others  of  "  The  Echo's"  crew. 
Within  an  hour  afterwards,  Serva,  Majaval,  Alves,  Ribiero,  Francisco, 
Martinos,  and  Santos  conspired  together  to  kill  all  the  English  on  board 
the  "Felicidade"  and  take  her;  and,  in  pursuance  of  that  conspiracy, 
rose  upon  Mr.  Palmer  and  his  men,  and,  after  a  short  conflict,  succeeded 
in  slaughtering  them ;  Majaval  having,  in  the  course  of  that  conflict, 
stabbed  and  thrown  overboard  Mr.  Palmer.  Girqueira,  although  solicited 
by  Serva  to  join  in  the  plot,  refused  to  do  so,  and  endeavoured  to  dis- 
suade him  from  carrying  it  into  execution. 

Manning,  Serjt.,  and  JR.  P.  Collier,  for  the  prisoners,  *objected  ^^ 
that  the  capture  of  the  "  Felicidade"  was  illegal ;  and  that  the  ^ 
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capture  of  "  The  Echo"  was  also  illegal ;  and  that  the  act  of  killing  Mr. 
Palmer  was  either  justifiable  or  amounted  to  a  less  offence  than  murder. 
They  cited  the  cases  of  Rex  v.  Depardo,  R.  &  R.  C.  C.  134,  and  1 
Taunt.  26,  Rex  v.  Sawyer,  Id.  294,  and  post,  p.  101,  and  Regina  v. 
Azzopardi,  Har.  &  Kn.  203,  and  referred  to  the  Portuguese  treaty  of 
1815,  the  Brazilian  treaty  of  1826,  the  3d,  5th,  6th,  and  7th,  articles  of 
the  additional  convention  to  the  Portuguese  treaty,  the  1st,  7th  and  8th 
articles  of  the  instructions  intended  for  British  and  Portuguese  ships  of 
war,  and  the  stats.  5  Geo.  4,  c.  113,  and  7  &  8  Geo.  4,  c.  74.(a) 

Platt,  B.,  was  of  opinion  that  the  "  Felicidade"  was  in  the  lawful 
custody  of  her  Majesty's  officers ;  that  all  on  board  that  vessel  were 
within  her  Majesty's  Admiralty  jurisdiction ;  and  that  the  jury,  if  satis- 
fied by  the  evidence  that  the  prisoners  plotted  together  to  slay  all  the 
English,  or  rob  and  run  away  with  the  vessel,  and  that  in  carrying  that 
design  into  execution  the  prisoner  Majaval  killed  Mr.  Palmer  by  stabbing 
him,  and  that  the  other  six  prisoners  were  present  aiding  and  assisting 
Majaval  in  the  commission  of  that  act,  ought  to  find  them  guilty  of 
murder.  The  jury  found  the  prisoner  Majaval  and  six 

other  of  the  prisoners  guilty,  and  acquitted 
the  three  others. 

Platt,  B.,  reserved  the  case  for  the  opinion  of  the  fifteen  Judges. 

Godson,  Cockburn,  Hayward,  and  Poulden,  for  the  Crown. 

^Manning,  Serjt.,  for  the  prisoner  Ribiero  and  four  others. 
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R.  P.  Collier,  for  the  prisoner  Majaval  and  four  others. 
[Attorneys — Solicitors  far  the  Admiralty,  and  Edmunds,'] 


J. ;  coltman,  J. ;  maule,  J. : 

ROLFB,  B. ;  WIGHTMAN,  J. ;  ERLB,  J. ;  AND  PLATT,  B.  Nov.   15. 

Manning,  Serjt.,  for  the  prisoners  Ribiero,  Francisco,  Martinos,  and 
Santos. — I  submit,  that  this  conviction  is  wrong  on  two  grounds :  first, 
that  no  crime  of  felony  was  committed  by  the  prisoners,  or  either  of 
them ;  secondly,  if  a  crime  in  the  nature  of  felony  was  committed,  the 
Court  at  Exeter  had  no  cognisance  of  the  case.  The  ground  on  which 
I  say  that  no  felony  was  committed  is,  that  the  "  Felicidade"  and  "  Echo" 
were  both  of  them  wrongfully  taken ;  but  it  will  be  sufficient  for  me  to 
show  that  either  of  them  was.  The  capture  of  the  "  Felicidade"  was  in 
this  way :  that  vessel  had  left  a  port  in  Brazil  for  the  purpose  of  going 
to  Africa  to  take  in  slaves :  she  had  taken  no  slaves  on  board,  but  was 
fitted  up  for  them  at  the  time  of  her  capture.     It  was  said,  on  the  part 

(a)  The  Portuguese  treaty  of  1815.  The  additional  convention  to  that  treaty,  and  the  instruc- 
tions intended  for  British  and  Portuguese  ships  of  war,  are  set  forth  verbatim  in  the  stat  5  Geo. 
4,  o.  113,  s.  52 ;  and  the  Brazilian  treaty  of  1826  is  recited  in  the  preamble  to  the  stat.  7  k  8 
Geo.  4,  o.  74. 
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of  the  prosecution,  that,  by  the  1st  article  of  the  Brazilian  treaty  of 
1826,  the  carrying  on  of  the  African  slave  trade  by  any  Brazilian  sub- 
ject after  three  years  from  the  ratification  of  that  treaty  "should  be 
deemed  and  treated  as  piracy ;"  and  that  it  should  be  lawful  to  hunt 
down  as  pirates  all  persons  who  carried  on  that  trade :  however,  I  take 
it  to  be  clear,  that  a  declaration  between  two  nations  by  a  treaty  that  a 
thing  shall  be  a  crime  which  was  not  so  before,  will  not  cause  that  thing 
to  become  a  crime  till  it  is  made  so  by  municipal  law.  By  the  stat.  5 
Geo.  4,  c.  113,  s.  9  (passed  in  *1824),  the  taking  or  keeping  slaves  r#6- 
on  board  a  ship  is  to  be  deemed  piracy;  but  the  offence  of  fitting  *- 
out  vessels  for  the  slave  trade,  under  the  10th  section  of  that  act,  is  not  so, 
though  it  is  declared  to  be  a  felony.  And  it  is  said,  that  by  the  treaty 
of  1826,  all  Brazilian  subjects  who  carry  on  the  slave  trade  are  to  be 
deemed  pirates.  Now,  I  submit,  that  if  the  treaty  had  been  in  terms 
as  large  as  the  10th  section  of  the  stat.  5  Geo.  4,  c.  113,  it  would  not 
be  binding  on  Brazilian  subjects,  so  as  to  make  them  guilty  of  a  crime 
in  disobeying  its  provisions.  Can  a  man  be  indicted  for  an  offence 
against  a  treaty?  In  1570,  Philip  the  Second  of  Spain  made  an  edict, 
that  fraudulent  insurers  should  be  deemed  pirates;  and  in  1580,  the 
same  prince  made  another  edict,  that  all  persons  who  cut  the  nets  of  the 
herring  fishers,  should  also  be  deemed  pirates.  But  it  could  hardly  be 
contended,  that  any  of  these  persons  would  be  liable  in  this  country  as 
pirates.  If  the  sacred  character  of  an  ambassador  was  not  noticed  in 
an  English  court  of  justice  without  an  act  of  Parliament,  a  fortiori  it 
would  not  have  been  if  it  had  depended  upon  a  treaty  only.  By  the 
first  article  of  the  instructions  intended  for  British  and  Portuguese  ships 
of  war,  it  is  declared,  that  "  ships,  on  board  of  which  no  slaves  shall 
be  found,  intended  for  purposes  of  traffic,  shall  not  be  detained  on  any 
account  or  pretence  whatever." 

Erlb,  J. — There  is  an  additional  article  of  the  15th  of  March,  1828,(a) 
as  to  vessels  in  which  slaves  "have  been  put  on  board." 

Aldersox,  B. — That  must  mean  "  have  been  put  on  board"  in  the 
voyage  in  which  the  vessel  is  captured. 

Pollock,  C.  B. — That  would  apply  to  cases  where  slaves  were  thrown 
overboard  in  a  chase. 

*Manning,  Serjt. — There  was  no  evidence  at  the  trial  of  any  ^M 
municipal  law  of  Brazil ;  but  it  was  contended,  that  even  sup-  *- 
posing  the  "  Felicidade"  had  been  improperly  taken,  yet,  as  she  was  in 
fact  captured  by  a  British  ship,  the  sovereignty  of  the  Queen  of  England 
was  established  on  board  her,  and  all  persons  on  board  her  were  subject 
to  the  British  crown,  and  also  subject  to  the  laws  of  England.  This 
certainly  cannot  be  so,  for,  if  it  were,  it  would  follow,  that,  if  a  ship  sent 
out  from  Hull  by  the  Yorkshire  clothiers  were  seized  on  the  coast  of 

(a)  Thif  additional  article  if  set  forth  in  the  stat  5  Geo,  4,  o.  113. 

vol.  n. — 7  E 
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Spain  on  an  imputation  of  smuggling,  and  were  taken  possession  of  by 
a  Spanish  man-of-war,  every  Englishman  on  board  would  immediately 
owe  allegiance  to  the  Queen  of  Spain,  and  be  bound  by  the  Spanish 
laws ;  and  if  he  ventured  to  question  the  tenets  of  the  Church  of  Rome, 
he  would  be  liable  to  be  lawfully  burnt.  I  would  also  observe,  that  the 
book  of  instructions  on  board  "The  Wasp"  directed  the  capture  of 
ships  that  had  no  slaves  on  board,  but  the  governing  instructions  are 
those  contained  in  the  stat.  5  Geo.  4,  c.  113. 

Platt,  B. — The  instructions  which  were  on  board  "  The  Wasp"  were 
not  given  in  evidence.  One  of  the  witnesses  said,  that  they  had  instruc- 
tions on  board ;  but  it  was  not  shown  what  they  were. 

Manning j  Serjt. — If  those  instructions  were  not  in  evidence,  they 
should  have  been  put  in.(a) 

(a)  The  instructions  on  board  "The  Wasp,"  m  to  Brazilian  vessels  engaged  in  the  African 
■lave  trade,  were  at  follows : — 

"Instructions  for  commanders  of  hex  Majesty's  ships  authorized  to  act  under  the  convention 
between  Great  Britain  and  Brasil,  dated  the  23d  of  November,  1828,  for  the  abolition  of  the 
Afriean  slave  trade. 

"By  the  Commissioners  for  executing  the  office  of  Lord  High  Admiral  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Ac. 

"  By  the  convention  of  the  23d  of  November,  1828,  between  Great  Britain  and  Brasil  (Article 
1),  it  was  declared,  that,  at  the  expiration  of  three  years  from  the  exchange  of  the  ratification  of 
that  convention,  the  carrying  on  of  the  slave  trade  by  Brazilian  subjects,  in  any  manner  what- 
ever, should  be  unlawful,  and  should  be  deemed  and  treated  as  piracy. 

"  In  carrying  into  effect  the  stipulations  of  that  convention,  the  parties  agreed  to  adopt  and 
renew  mutatis  mutandis  the  treaty  between  Great  Britain  and  Portugal,  of  the  22d  January,  1815, 
and  the  additional  convention  of  the  28th  July,  1817,  and  the  several  explanatory  and -additional 
articles  thereto. 

"Your  conduct  in  suppressing  slave  trade  carried  on  in  Brasilian  vessels  must  be  governed 
and  regulated  by  the  following  instructions,  whioh  are  framed  in  conformity  with  those  compacts 
with  Portugal,  as  altered  by  the  convention  with  Brasil,  for  the  purpose  of  distinctly  pointing  out 
the  course  which  you  are  to  pursue  in  carrying  the  last-mentioned  convention  into  execution. 

"  Authority  to  act  under  the  Convention.— -Commanders  of  her  Majesty's  ships  are  not  authorised 
to  search  Brasilian  vessels  unless  duly  provided  with  the  instructions  for  ships  of  war,  annexed 
to  the  additional  convention  with  Portugal,  of  the  28th  July,  1817,  and  with  special  orders  from 
the  Admiralty  to  carry  the  same  into  effect;  but,  when  furnished  with  these  documents,  they 
are  authorised  to  visit,  search,  and  detain  any  Brasilian  vessel,  which,  upon  reasonable  ground, 
may  be  suspected  of  being  engaged  in  slave  trade. 

"  Vint  and  Search, — The  authority  to  visit  and  search  must  be  exercised  under  the  following 
restrictions  and  regulations : — 

"  First  In  no  case  is  the  search  to  be  made  by  an  officer  under  the  rank  of  lieutenant  of  the 


"  Secondly.  The  right  of  search  can  only  be  exercised  on  merchant  vessels. 

44  Detention. — It  will  be  your  duty,  when  duly  authorised,  to  seise  any  Brasilian  vessel  found, 
where  search  is  permitted,  whenever  it  shall  appear, 

"  First  That  slaves,  for  the  purpose  of  traSe,are  or  have  been  on  board  during  the  particular 
voyage  on  whioh  the  vessel  may  be  captured ; 

"  Secondly.  That  the  vessel  has  on  board  fittings  or  equipments  for  slave  trade,  or  that  other 
proofs  are  found  showing  the  vessel  to  be  engaged  in  that  trade. 

"  Negro  servants  or  sailors  found  on  board  Brasilian  vessels  must  not  in  any  ease  be  deemed  a 
■sufficient  cause  of  detention. 

"  Proeeedingt  at  the  Port  of  Adjudication. — If  the  detained  vessel  be  carried  to  a  Brazilian  port, 
the  officer  in  charge  will  deliver  up  to  the  Brasilian  authorities  the  crew  of  the  vessel,  and  will 
inform  her  Majesty's  minister  at  Rio  thereof,  in  order  that  the  minister  may  require  that  the 
treaty  declaring  the  slave  trade,  when  carried  on  by  Brasilian  subjects,  to  be  piracy,  may  be  car- 
ried into  execution. 
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*Aldebson,  B. — You  say  that  the  instructions  which  were  on  -^M 
board  "The  Wasp"  do  not  comply  with  the  statute  *if  they  are  *- 
in  evidence ;  but  if  they  are  not  in  evidence,  you  say  that  they  f]|tft . 
ought  to  have  been  so,  that  you  might  show  the  discrepancy.  *- 

Manning,  Serjk — If  the  "  Felicidade"  was  wrongfully  captured,  she 
remained  a  Brazilian  vessel,  and  therefore  no  offence  has  been  com- 
mitted against  the  English  laws.  I  now  proceed  to  show  that  the 
capture  of  «  The  Echo"  was  illegal.  «  The  Echo"  was  taken  by  the 
"Felicidade"  after  her  capture  by  the  British;  and  by  the  treaties 
there  is  to  be  no  capture  or  search  except  by  a  vessel  of  the  royal  navy', 
nor  by  any  person  of  less  rank  than  a  lieutenant.  It  is  contended  that 
the  "  Felicidade"  became  a  British  vessel  by  capture ;  and  the  learned 
Baron  said  at  the  trial  that  she  might  be  considered  as  a  part  of  "  The 
Wasp." 

Aldbrsok,  B. — If  these  persons  had  been  brought  on  board  "  The 
Wasp,"  and  had  there  conspired  to  kill  the  English,  and  had  done  so, 
would  not  that  have  been  murder  ? 

a  Manning,  Serjt. — The  "  Felicidade"  was  not  a  British  ship  till  she 
was  condemned.  In  the  case  of  the  "  Melomane,"  (5  Rob.  41),  it  was 
held  by  Sir  William  Scott,  that,  where  a  prize  was  taken  by  a  boat 
hired  by  the  captain  of  a  king's  ship,  and  manned  by  a  part  of  the 
ship's  crew,  but  without  a  commission  or  authority  from  the  Admiralty, 
such  prize  would  *not  enure  to  the  benefit  of  the  king's  ship,  and  r4~_ 
that  the  capture  was  not  made  by  persons  legally  commissioned  to  *- 
take  for  their  own  benefit.  I  also  objected,  that  the  search  of  "  The 
Echo"  was  by  Mr.  Palmer,  who  went  on  board  her,  and  not  by  Lieut. 
Stupart,  who  remained  on  the  deck  of  the  other  ship ;  and  that,  the 
search  being  illegal,  the  capture  was  also  illegal.  How  could  the  people 
on  board  "  The  Echo"  know  that  a  Brazilian  built  vessel,  built  for  the 
slave  trade,  belonged  to  the  royal  navy  of  Great  Britain  ?  The  "  Feli- 
cidade" was  not  sent  after  "  The  Echo"  by  "  The  Wasp."  There  is  no 
evidence  that  this  was  the  particular  vessel  that  the  "  Felicidade"  was 
sent  after;  and,  if  "The  Echo"  was  not  taken  by  "The  Wasp,"  she 
was  not  taken  by  a  ship  that  had  printed  instructions  on  board.     I  say, 

"The  rights  conferred  by  the  convention  must,  in  every  one  and  in  all  stages,  be  exercised  in 
the  mildest  manner,  and  with  every  attention  whioh  ought  to  be  observed  between  allied  and 
friendly  nations ;  and  yon  will  bear  in  mind  the  responsibility  of  Great  Britain  to  make  good 
any  losses  which  Brasilian  subjects  may  suffer  by  the  arbitrary  or  illegal  detention  of  their 
vessels. 

"  Brasilian  ships  of  war,  duly  authorised  under  the  convention,  have  the  same  right  of  searcn 
and  detention  with  respect  to  British  merchant  vessels  suspected  of  being  engaged  in  slave 
trade,  as  may  be  exercised  by  her  Majesty's  ships  of  war  so  authorised  with  respect  to  Brasilia? 
Teasels. 

"  Given  under  our  hands,  this  12th  day  of  June,  1844. 

(Signed)  "G.  CocxBtraic. 

"W.  H.  Gag*. 
"  By  command  of  their  Lordships, 

(Signed)  "  8n>ir»T  Hibbbbt  * 
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that,  if  Englishmen  were  taken  by  a  French  vessel  on  suspicion  of 
smuggling  in  France,  and  were  under  duress,  they  would,  if  wrongfully 
taken,  have  a  right  to  liberate  themselves,  and  not  wait  for  liberation  by 
the  law  of  the  foreign  country ;  and  they  would  also  have  a  right  to 
retake  the  property  of  which  they  had  been  wrongfully  deprived.  I 
submit,  therefore,  that,  as  Majaval  had  a  right  to  liberate  himself  and 
retake  his  ship,  the  other  prisoners  had  also  a  right  to  rise,  because  they 
were  wrongfully  taken ;  and  that  they  also  had  a  right  to  assist  Majaval 
to  retake  his  ship ;  it  being  clear  that  no  means  short  of  what  they  used 
would  have  effected  their  purposes ;  and  they  were  not  bound  to  wait  for 
the  decision  of  a  court  at  Sierra  Leone. 

Alderson,  B. — It  would  be  difficult  to  show  that  it  was  necessary  to 
murder  every  Englishman  on  board.  It  is  not  so  found ;  and  it  is  not 
even  found  that  it  was  necessary  to  kill  Mr.  Palmer. 

Manning,  Serjt. — There  was  no  way  for  these  persons  to  obtain  their 
liberty  ?t  the  moment,  except  by  what  they  did.  No  excess  of  violence 
is  showr  ;  and  it  was  done  over  and  over  again  during  the  war,  and  was 
*fifir\  cyllinended.  *There  is  nothing  to  distinguish  this  case  from 
J  that  of  the  crew  of  a  merchant  vessel  rising  on  the  crew  of  a 
priva'eer  who  have  captured  them,  except  that  that  would  be  a  rising 
after  a  lawful  capture,  which  this  was  not.  I  now  come  to  the  other 
branch  of  my  argument — that  even  supposing  that  murder  was  com- 
mitted by  the  prisoners,  they  are  not  amenable  to  the  laws  of  this 
country.  I  apprehend  that  it  is  clear,  that  a  foreigner  committing  a 
crime  in  n,  foreign  country  is  not  amenable  to  the  laws  of  this  country, 
and  that  if  these  persons,  being  Brazilians,  had  committed  this  offence 
at  Rio  df  Janeiro,  they  could  not  have  been  tried  for  it  here ;  so,  if  they 
had  coipnitted  the  offence  on  board  a  Brazilian  vessel,  even  if  an 
English/"  an  had  been  killed.  A  Brazilian  bottom  is  precisely  the  same 
as  Brardian  land.  I  submit,  also,  when  the  taking  of  a  vessel  is 
tortiouj,  it  will  not  alter  the  nationality ;  and  further,  that,  even  if  the 
taking  ?>e  rightful,  the  nationality  of  the  vessel  will  not  be  changed  till 
she  is  condemned.  The  "  Felicidade"  never  was  condemned,  as  she  was 
lost  before  condemnation  could  take  place ;  but,  even  if  the  "  Felici- 
dade" had  been  condemned,  your  Lordships  would  not  make  men  guilty 
of  a  crime  by  relation,  which  was  not  a  crime  at  the  time.  In  the  case 
of  Reg.  v.  Depardo,  1  Taunt.  26,  which  was  a  case  of  manslaughter 
committed  in  China  on  an  Englishman  by  an  alien  enemy,  who  had  been 
a  prisoner  of  war,  and  was  then  acting  as  a  mariner  on  board  an  Eng- 
lish merchant  vessel,  it  was  objected  that  the  prisoner  could  not  be 
tried  in  England  under  a  commission  founded  on  the  stat.  33  Hen.  8,  c. 
33,  and  43  Geo.  3,  c.  113,  s.  6.  No  judgment  was  given ;  but  the 
marginal  note  of  the  case  states  that  the  prisoner  was  not  triable  here. 
Buonaparte  declared  that  all  vessels  which  touched  at  English  ports 
should  be  deemed  English,  but  that  declaration  would  not  give  the 
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courts  here  authority  to  try  all  offences  committed  on  board  such 
vessels.  The  case  of  Regina  v.  Azzopardiy  1  Car.  &  Kir.  203,  was  the 
case  of  a  ^Maltese,  who  was  a  British  subject,  tried  for  the  rj|tfi7 
murder  of  a  Dutch  woman.  *- 

Pollock,  C.  B. — That  case  merely  decides  that  the  stat.  9  Geo.  4,  c. 
31,  s.  7,  was  passed  to  restrain  the  crimes  of  murder  and  manslaughter 
by  British  subjects  all  over  the  world.  It  has  nothing  to  do  with  this 
case. 

Manning j  Serjt. — I  therefore  submit,  that  a  crime  committed  by  a 
foreigner  in  a  foreign  vessel  which  has  not  lost  its  nationality,  is  not 
triable  here.  ' 

12.  P.  Colliery  for  the  prisoners  Serva,  Majaval,  and  Alves. — No  one 
is  triable  in  our  country,  unless  he  owes  allegiance  to  our  sovereign,  or 
has  given  assent  to  our  laws.  In  Calvin  s  case,  7  Co.  5  b,  it  is  laid 
down  that  allegiance  is  of  four  kinds : — 1st,  the  allegiance  of  natural- 
born  subjects,  ligeantia  naturalis  ;  2d,  the  allegiance  by  acquisition  or 
denization,  ligeantia  acquisita ;  3d,  local  allegiance,  ligeantia  localis ; 
and  4th,  ligeantia  kgaliSj  which  is  allegiance  in  a  manner  prescribed  by 
our  municipal  law,  which  is  not  material  to  this  case ;  and  there  is  no 
doubt  that  the  law  implies,  that  if  a  person  voluntarily  comes  to  this 
country,  he  submits  himself  to  our  laws,  and  the  ground  for  this  is,  that 
we  could  exclude  him.  This  principle  is  laid  down  by  the  best  writers 
on  the  law  of  nations.  Grotius  says,  Lib.  2,  c.  2,  n.  5,  "  Qui  in  aliquo 
loco  contrahit  is  subditus  temporaneus  legibus  loci  Bubjicitur"  "ratio 
est,  quia  ad  gubernationem  populi  moraliter  necessarium  est,  ut  qui 
populo  vel  ad  tempus  se  admiseent  ii  conformes  se  reddant  ejus  populi 
institutis;"  and  Huber  says,(a)  "Pro  subjectis  imperio  habendi  sunt 
ornnes  qui  intra  terminos  ejusdem  reperiuntur,  sive  in  perpetuum,  sive 
ad  tempus  ibi  commorantur"  It  is  laid  down  by  Mr.  Justice  Story,(i) 
that,  " in  regard  to  foreigners  resident  in  a  *country,  although  r+fift 
some  jurists  deny  the  right  of  a  nation  generally  to  legislate  *- 
over  them,  it  would  seem  clear,  upon  general  principles  of  international 
law,  that  such  a  right  does  exist,  and  the  extent  to  which  it  should  be 
carried  is  a  matter  purely  of  municipal  arrangement  and  policy ;"  and 
it  is  said  by  Vattel,(c?)  that,  "even  in  those  countries  which  every 
foreigner  may  freely  enter,  the  sovereign  is  supposed  to  allow  him  access 
only  on  this  tacit  condition,  that  he  will  be  subject  to  the  laws:"  "in 
virtue  of  this  submission,  foreigners  who  commit  faults  are  to  be  punished 
according  to  the  laws  of  the  country."  Lord  Coke's  definition  of  murder 
is  (3  Inst.  47),  "  When  a  man  of  sound  memory,*  and  of  the  age  of  dis- 
cretion, unlawfully  killeth,  within  any  county  of  the  realm,  any  reason- 
able creature  in  the  king's  peace  with  malice  forethought;"  but  this 

(a)  Haberus,  Proelect  Juris  civilis,  Dt  Conflict*  Legum,  lib.  1,  tit  3,  ax.  2. 

(b)  Stor.  Confl.  of  Laws,  Chap.  xiv.  s.  541. 

(c)  Vattel  (Chitty's  ed.),  p.  172. 
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must  be  taken  with  a  limitation  that  the  accused  owed  allegiance  to  the 
King,  as  Lord  Coke  says(a)  that  Perkin  Warbeck  was  not  triable  here 
for  high  treason  committed  in  this  country,  because  he  was  an  alien 
enemy  in  arms.  And  in  Calvin's  case,  7  Go.  6  b,  it  is  laid  down,  that, 
« if  an  enemy  were  to  take  one  of  our  towns  and  establish  a  colony 
there,  persons  born  in  that  colony,  although  within  this  country,  would 
not  owe  allegiance,"  and  consequently  they  would  not  be  triable  by  our 
laws ;  and  what  I  contend  for  is,  that  the  jurisdiction  of  the  British 
Admiralty  cannot  apply  to  any  persons  but  those  who  owe  allegiance  to 
our  sovereign:  anything  beyond  that  would  be  in  contravention  of  the 
power  that  every  state  has  for  the  government  of  its  own  subjects.  It 
would  be  unjust  that  a  man  should  be  bound  by  laws  which  he  does  not 
understand,  in  a  state  where  he  has  no  protection ;  and  a  forced  protec- 
tion is  not  sufficient.  It  would  be  unjust  to  try  Brazilians  by  our  laws 
for  slave-trading,  which  is  not  treated  in  their  country  as  it  is  with  us ; 
and  I  submit,  that  the  Admiralty  of  this  country  can  only  try  persons 
*fiQ1  w^°  *comm*t  crimes  on  board  ships,  and  are  within  the  king's  alle- 
-'  giance ;  and  that  a  foreigner,  to  be  within  the  term  «  allegiance" 
so  as  to  give  our  Admiralty  power  to  try  him,  must  have  voluntarily 
come  on  board  a  British  ship. 

Alderson,  B. — If  a  prisoner  of  war  killed  the  captain  who  carried 
him  on  board  his  ship,  would  he  not  be  triable  here  ? — and  yet  he  does 
not  come  on  board  voluntarily. 

R.  P.  Collier. — In  cases  of  prisoners  of  war,  the  prisoner  is  not 
killed  by  the  captor,  as  he  might  be ;  and  he  may  be  said,  where  his  life 
is  spared,  to  enter  into  a  compact  with  the  captor,  and  to  abide  by  the 
rules  of  war.  In  the  case  of  Regina  v.  Be  Mattos>  7  C.  &  P.  458,  it 
was  held  that  the  prisoner  was  not  indictable,  under  the  stat.  9  Geo.  4, 
c.  31,  s.  7,  for  the  murder  of  a  person  on  land  abroad,  because  the 
person  died  on  board  a  ship,  though  the  blow  was  given  when  the  person 
was  on  land.  Depardo  was  tried  under  a  commission  issued  under  the 
stat.  33  Hen.  8,  c.  23,  which  gave  jurisdiction  to  try  offences  committed 
in  this  country  or  abroad :  it  indeed  applied  to  all  the  world.  Depardo 
owed  no  allegiance  to  the  king,  although  he  was  one  of  the  crew  of  a 
British  merchant  vessel,  and  was  only  a  short  time  on  shore  in  a  foreign 
country,  with  an  animus  revertendi. 

Alderson,  B. — Depardo  did  not  owe  any  general  allegiance  to  the 
king,  and  the  blow  was  in  that  case  given  on  shore  in  a  foreign  country. 
The  temporary  allegiance  of  the  foreigner  ceases  when  he  goes  on  shore 
abroad,  but  the  natural-born  subject  takes  his  allegiance  with  him. 

R.  P.  Collier. — It  does  not  follow,  that,  because  Lieut.  Stupart  might 

have  been  tried  here  for  the  murder  of  a  foreigner,  that  that  foreigner 

+-Q*  might  be  tried  here  for  the  murder  of  Lieut.  Stupart.    Lord  Hale 

*  says,   1  H.  P.  C.  433,  that,  if  an  *Englishman  "kill  an  alien 

(a)  Giltrin'i  ciue,  7  Co.  6  b. 
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enemy,  within  this  kingdom,  jet  it  is  felony,  unless  it  be  in  the  heat  of 
war  and  in  the  actual  exercise  thereof."  I  admit  that  pirates  are  an 
exception  to  all  these  rules,  and  may  be  hunted  down  by  any  persons ; 
but  I  submit,  that  none  of  the  prisoners  in  the  present  case  were  pirates 
by  the  law  of  nations.  Lord  Stowell,  so  lately  as  the  year  1827,  said 
that  slaves  were  property,  and  that  the  transfer  of  them  was  lawful ; 
and  I  therefore  submit,  that,  by  the  law  of  nations,  dealers  in  slaves  are 
not  pirates.  If  the  prisoners  in  this  case  are  pirates  at  all,  they  are 
only  made  so  by  treaty.  Now,  a  treaty  cannot  make  that  a  crime  which 
was  not  so  before.  The  sovereign  of  this  country  may  make  a  treaty 
of  alliance,  but  not  of  ceding  territory  nor  of  subsidy ;  as  for  these,  the 
assent  of  Parliament  is  necessary.  Here  we  have  a  treaty  with  the 
Emperor  of  Brazil,  declaring  that  slave  trading  shall  be  treated  as 
piracy;  but,  even  if  the  Emperor  of  Brazil  were  a  despotic  sovereign, 
some  law  passed  by  him  as  a  legislator  should  have  been  given  in  evi- 
dence, which  could  not  be,  as  the  Court  knows  that  the  constitution  of 
Brazil  is  representative.  I  understand  that  the  learned  Baron,  at  the 
trial,  considered  the  instructions  to  ships  of  war  to  be  directory  only : 
but  could  *an  officer  of  the  navy  multiply  the  navy  by  authorizing  more 
ships  ?  The  reason  why  the  treaty  is  so  explicit  is,  that  the  Brazilian 
slavers  may  know  when  they  might  resist  and  when  they  might  re-capture ; 
for  I  apprehend  that  the  right  of  re-capture  follows  the  right  of  resist- 
ance. I  next  have  to  submit,  that,  where  there  is  an  illegal  detention, 
the  death  of  the  party  detaining  cannot  amount  to  more  than  man- 
slaughter ;  and  that,  if  a  man  were  in  unlawful  custody,  and  killed  the 
gaoler,  it  would  not  be  murder. 

Alderson,  B. — That  would  depend  on  circumstances. 

R.  P.  Collier. — I  submit,  first,  that  no  person  is  triable  in  this  coun- 
try who  does  not  owe  allegiance  to  our  *sovereign  in  one  of  the  ^^ 
modes  mentioned  in  Calving  case,  or  in  the  instance  of  the  pri-  L 
soner  of  war  whose  life  has  been  spared ;  and  that  persons,  except  in 
this  instance,  cannot  owe  allegiance  unless  they  were  born  in  this  country 
or  are  in  it  by  their  own  consent ;  and  that  the  treaty  in  this  case  does  not 
amount  to  such  consent.  I  submit,  also,  that,  even  if  this  Mr.  Palmer  had 
been  killed  on  board  "  The  Wasp,"  the  case  would  not  have  been  triable 
here,  as  these  persons  would  not  have  been  on  board  "The  Wasp"  by 
their  own  consent;  and  that,  however  that  might  be,  as  the  "  Felicidade" 
was  illegally  taken,  that  vessel  was  in  effect  the  same  as  Brazilian 
ground,  and  that  a  child  born  there  would  have  been  a  Brazilian  subject. 
And  I  further  submit,  that,  even  if  the  prisoners  were  triable  in  this 
country,  that  which  they  did  was  to  liberate  themselves  from  unlawful 
custody,  and  therefore  less  than  the  crime  of  murder.  Lieut.  Stupart 
was  either  a  private  wrongdoer,  or  a  public  servant,  acting  on  instruc- 
tions which  were  contrary  to  the  treaty.  If  he  was  a  private  wrong- 
doer,  his  acts  could  not  bring  a  Brazilian  vessel  within  the  jurisdiction 
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of  this  country:  if  he  was  a  public  servant  acting  on  instructions 
contrary  to  the  treaty  between  his  own  nation  and  another  nation,  it  was 
an  act  of  hostility,  and  the  prisoners  were  justified  in  what  they  did  by 
the  laws  of  war,  if  not  by  the  laws-  of  peace. 

Godson,  for  the  Crown. — It  is  laid  down  by  Mr.  Justice  Foster  (Fost. 
G.  L.  255),  that,  "  in  every  charge  of  murder,  the  fact  of  killing  being 
first  proved,  all  the  circumstances  of  accident,  necessity,  or  infirmity  are 
to  be  satisfactorily  proved  by  the  prisoner,  unless  they  arise  out  of  the 
evidence  produced  against  him,  for  the  law  presumeth  the  fact  to  have 
been  founded  in  malice  till  the  contrary  appeareth."  On  the  part  of 
the  prosecution,  the  death  of  Mr.  Palmer  by  violence  was  proved ;  and 
it  is  said  for  the  prisoners,  that  they  were  kept  in  a  place  where 
*721  *^ere  was  no  "ght  to  confine  them.     It  is  proved  that  they  con- 

-*  spired  to  seize  the  ship,  they  themselves  belonging  not  to  that 
ship  but  to  another ;  and  that  they  conspired  to  kill  the  English,  and  to 
take  away  the  ship  of  Cirqueira.  I  shall  submit,  first,  that  the  "Feli- 
cidade" was  legally  taken.  Captain  Usher  had  authority  from  the 
Admiralty  to  cruise  for  vessels  engaged  in  the  slave  trade,  and  had 
instructions  on  board  his  ship,  "  The  Wasp."  He  sent  a  bbat  to  take 
the  "Felicidade,"  and  it  followed  her  till  she  surrendered  to  Lieut.  Stu- 
part,  who  had  with  him  the  ensign  and  the  jolly-boat  of  "  The  Wasp," 
which  he  brought  from  "The  Wasp,"  and  the  captain  of'  the  "Felici- 
dade," Cirqueira,  then  submitted.  Had  Lieut.  Stupart  a  right  to  detain 
and  to  retain  the  "  Felicidade,"  as  she  had  no  slaves  actually  on  board? 
By  the  1st  article  of  the  treaty  between  this  country  and  Brazil,  which 
is  recited  in  the  preamble  to  the  stat.  7  &  8  Geo.  4,  c.  74,  it  is  declared, 
that,  after  the  expiration  of  three  years  from  the  ratification  of  that 
treaty,  "  it  should  not  be  lawful  for  the  subjects  of  the  Emperor  of 
Brazil  to  be  concerned  in  the  carrying  on  of  the  African  slave  xtrade 
under  any  pretext  or  in  any  manner  whatever ;  and  that  the  carrying 
on  such  trade  after  that,  by  any  person  subject  of  his  Imperial  Majesty, 
should  be  deemed  and  treated  as  piracy."  Now,  piracy  is  an  offence 
known  to  all  nations,  and  the  pirate  is  a  robber  of  the  sea.  It  is  found 
by  the  case,  that  the  "  Felicidade"  was  sent  out  for  the  purpose  of  slave 
trading,  and  the  authorities  of  Brazil  have  declared  that  persons  who  so 
act  shall  be  treated  as  pirates.  If  they  be  pirates,  they  have  no 
nationality,  and  are  triable  by  the  Admiralty  of  England.  I  contend, 
also,  that,  by  the  submission  of  her  captain,  the  "  Felicidade"  was  in 
possession  of  the  Queen's  officers,  and,  being  so,  Serva  and  others  who 
belonged  to  "The  Echo"  cannot  be  allowed  to  say  that  she  was  illegally 
taken.  Cirqueira,  the  captain  of  the  "  Felicidade,"  would  not  join  in 
the  plot  to  seize  the  ship,  .and  murder  the  Englishmen.  It  has  been 
said,  that  "  The  Echo"  was  taken  by  the  "  Felicidade,"  when  she  had  no 
•7n  *P"nte^  instructions  on  board.     I,  however,'  submit,  that  "The 

1 J  Echo"  was  not  taken  by  the  "  Felicidade"  at  all,  but  by  the  boat 
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of  "The  Wasp,"  "The  Wasp"  then  having  printed  instructions  on 
board,  and  "  The  Echo"  then  having  a  cargo  of  slaves  on  board  her ; 
and  if  the  going  alongside  was  the  beginning  of  the  capture  of  "  The 
Echo/'  she  was  taken  by  Mr.  Stupart,  who  was  a  lieutenant.  It  has 
been  said  that  the  case  of  "  The  Melomane"  has  decided  that  a  hired 
boat  hired  by  a  captain  is  no  part  of  the  royal  navy  of  this  country, 
but  in  that  case  the  only  dispute  was  as  to  who  was  to  have  the  prize- 
money,  it  being  conceded  on  all  sides  that  the  capture  of  the  foreign 
vessel  by  the  hired  boat  was  a  legal  capture.  I  submit  that  everything 
was  done  which  by  the  treaty  was  required  to  be  done  in  the  taking  of 
«  The  Echo ;"  and  if  «  The  Echo"  was  legally  taken,  we  had  a  right  to 
take  the  crew  and  bring  them  to  some  place,  they  being  by  their  own 
laws  to  be  treated  as  pirates,  and  we  having  jurisdiction  to  take  them ; 
and  even  if  they  were  not  triable  here,  we  were  justified  in  detaining 
them  for  trial  in  their  own  country.  All,  therefore,  that  I  need  contend 
for  is,  that  they  were  legally  taken;  and  it  is  not  for  them  to  say  that 
we  have  no  right  to  the  place  in  which  they  are  detained.  If  Serva  and 
the  persons  in  "The  Echo"  were  legally  taken,  it  is  not  open  for  them  to 
contest  the  legality  of  the  capture  of  the  "  Felicidade."  It  is  said  that 
"  The  Echo"  was  not  legally  taken,  as  she  was  not  taken  by  a  lieutenant 
nor  by  a  vessel  having  printed  instructions.  I  submit,  that  she  was 
taken  by  Lieutenant  Stupart,  and  by  a  boat  of  "  The  Wasp,"  which 
had  instructions  on  board,  the  boat  of  "  The  Wasp,"  being  for  this 
purpose  as  much  a  part  of  "  The  Wasp"  as  her  sails  or  rigging.  I 
now  come  to  the  question  of  piracy.  Here  was  a  vessel  in  the  posses- 
sion of  the  Queen's  officers,  and  other  persons  who  have  no  right  to  that 
vessel,  conspire  to  steal  her.  Lord  Coke,  3  Inst.  118,  defines  a  pirate 
to  be  a  rover  and  a  robber  upon  the  sea ;  *and  piracy  may  be  -p„. 
punished  by  us  where  it  has  been  committed  on  an  ally;  and  *- 
Lord  Coke,  8  Inst.  112,  mentions  a  case  in  the  reign  of  Queen  Elizabeth, 
of  piracy  on  the  Venetians :  and  it  is  laid  down  by  Sir  Leoline  Jenkins, 
that  <<  all  pirates  and  sea  rovers  are  in  the  eye  of  the  law  hostes  humani 
generit,  enemies  not  of  one  nation  or  of  one  sort  of  people  only,  but  of 
all  mankind ;  and  they  are  outlawed,  as  I  may  say,  by  the  laws  of  all 
nations,  that  is,  out  of  the  protection  of  all  princes  and  all  laws  whatso- 
ever. Everybody  is  commissioned  and  is  to  be  armed  against  them,  as 
against  rebels  and  traitors,  to  subdue  and  to  root  them  out.  That  which 
is  called  robbery  on  the  highway,  the  same  being  done  upon  the  water, 
it  is  called  piracy.  Now  robbery,  as  it  is  distinguished  from  thieving  or 
larceny,  implies  not  only  the  taking  away  of  my  goods  while  I  am,  as 
we  say,  in  peace,  but  also  the  putting  me  in  fear  by  taking  them  away 
by  force  and  arms  out  of  my  hands,  or  in  my  sight  and  presence ;  when 
this  is  done  upon  the  sea,  without  a  commission  of  war,  or  reprisals,  it 
is  downright  piracy."(o)    If  the  "  Felicidade"  was  not  legally  taken, 

(a)  Charge  of  8tr  Leoline  Jenkini,  prefixed  to  hii  Life,  by  Sir  W.  Wynne,  Vol  1,  p.  btxxvi. 
VOL.  II. — 8 
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she  was  Cirqueira's,  and  these  persons  conspired  to  steal  her,  and  to 
murder  the  English.  The  case  of  Depardo  was  not  tried  under  the 
Admiralty  commission ;  hut  it  seems  to  have  been  assumed  all  through 
the  case,  that  if  it  had  been,  he*  must  have  been  convicted.  In  the 
argument  of  Mr.  Abbott,  in  that  case,  three  other  cases  are  cited, — 1st, 
the  case  of  Sauvajot,  who  was  a  French  prisoner  of  war,  who  was  convicted 
of  manslaughter  in  killing  another  French  prisoner  of  war  on  board  the 
"  Triton,"  East  Indiaman,  on  the  high  seas,  near  the  mouth  of  the 
channel ;  2d,  the  case  of  Prevost,  a  Frenchman,  who  had  entered  as  a 
mariner  on  board  the  "  Lady  Shore"  transport,  who  was  executed  for 
the  murder  of  the  master  of  that  vessel  at  sea  off  the  African  coast ;  and 
^7--.  3d,  the  case  of  Acow,  a  Chinese,  who  was  tried  for  the  *murder 

J  of  another  Chinese,  on  board  the  "Travers,"  East  Indiaman, 
at  sea,  about  twenty  leagues  from  the  Azores. 

Alderson,  B. — Those  are  all  cases  of  offences  committed  on  board 
English  ships.  / 

Godson. — I  am  citing  those  cases  as  showing  a  jurisdiction  to  try 
foreigners.  In  the  case  of  Rex  v.  Sawyer,  R.  &  R.  C.  C.  294,  and  post, 
p.  101,  who  was  tried  for  the  murder  of  Harriet  Gasket,  at  Lisbon,  it 
was  objected  that  no  court  here  had  jurisdiction  to  try  an  offence  com- 
mitted within  the  limits  of  a  foreign  independent  kingdom ;  and  that  if 
such  a  jurisdiction  could  exist,  it  should  be  averred  in  the  indictment 
that  the  parties  were  British  subjects,  and  the  indictment  should  con* 
elude  contrd  formam  statvtu  It  was,  however,  held  by  the  twelve 
Judges,  that  a  murder  committed  in  a  foreign  country,  where  the  pri- 
soner and  deceased  were  both  subjects  of  this  realm,  was  triable  here ; 
and  that  the  statement,  that  the  deceased  was  in  the  king's  peace,  suffi- 
ciently imported  that  the  deceased  was  the  king's  subject  at  the 
time  of  the  offence;  and  that  the  statement  in  the  indictment,  that 
the  offence  was  against  the  king's  peace,  sufficiently  imported  that 
the  prisoner  was  also  at  the  time  a  subject  of  this  realm ;  and  the 
judges  held,  that  it  was  not  necessary  that  the  indictment  should  con- 
clude contrd  formam  statuti.  That  case  was  argued  by  the  late  Lord 
Tenterden,  for  the  Crown,  and  by  Mr.  Ourwood,  for  the  prisoner. 
There  is,  I  believe,  no  published  report  of  the  argument  in  that 
case,  though  I  have  the  short-band  note  of  it  taken  by  Mr.  Ghtr- 
ney  ;  and  the  judgment  of  the  twelve  Judges,  delivered  by  Mr. 
Justice  Le  Blanc,  is  in  Carrington's  Supplement  to  the  Treatises  on 
Criminal  Law,  3d  ed.,  p.  103.  These  authorities  show,  that  we  have 
in  this  country  authority  to  try  a  foreigner  for  an  offence  committed  on 
board  a  British  ship ;  and,  even  admitting  that  the  "  Felicidade"  was 
j,™  illegally  taken,  she  was  in  the  actual  possession  of  the  *Queen's 

-■  officers,  and  therefore  was  at  least  pro  tempore  British?  The 
killing,  too,  was  not  in  resistance  or  self-defence ;  and  it  must  be  con- 
tended on  the  other  side,  that,  if  a  person  is  in  custody  in  an  illegal 
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place,  or  is  in  an  illegal  custody,  he  is,  after  the  taking  is  over,  and  in 
cold  blood,  to  be  allowed  to  kill  all  those  who  have  him  in  custody.  I 
submit,  1st,  that  the  "  Felicidade"  was  legally  taken,  or  had  surrendered 
to  her  captors ;  2dly,  that  «  The  Echo"  was  legally  taken ;  Sdly,  that, 
if  "  The  Echo"  was  legally  taken,  it  is  not  open  to  the  prisoners  to  con- 
tend that  the  "Felicidade"  was  illegally  taken;  4thly,  that  if  the 
prisoners  were  in  a  ship  in  the  possession  of  her  Majesty's  officers,  they 
had  no  right  to  conspire  to  seize  that  ship  (which  belonged  either  to 
her  Majesty  or  to  third  persons),  and  to  kill  all  the  Englishmen  on 
board  her. 

Manning,  Serjt,  in  reply. — I  was  surprised  to  hear  it  contended  on 
the  other  side  that  the  Queen  could  acquire  a  title  by  wrong,  as  the 
Queen  can  do  no  wrong,  and  cannot  be  a  disseisor.  If  these  vessels 
were  wrongfully  taken,  it  was,  in  each  instance,  a  private  act  of  wrong 
in  the  persons  who  took  them.  I  submit  that  "The  Echo"  was  not 
taken  by  a  British  vessel,  or  by  a  vessel  having  instructions  on  board, 
and  was  not  taken  by  a  lieutenant.  Neither  the  u  Felicidade,"  nor  the 
jolly-boat  had  any  instructions  at  all  on  board,  and  the  instructions  on 
board  "The  Wasp"  were  not  in  conformity  with  the  treaty.  The  taking 
of  the  "  Felicidade"  was  also  illegal :  the  9th  section  of  the  stat.  5  Geo. 
4,  c.  113,  declares  certain  things  to  be  piracy ;  but,  in  the  present  case, 
none  of  those  things  had  occurred. 

PlfcKE,  B. — Before  any  question  arises  as  to  whether  murder  was 
committed  or  not,  it  is  necessary  to  show  that  the  admiralty  had  juris- 
diction in  this  case.  If  the  Admiralty  has  jurisdiction  only  in  British 
ships,  it  is  incumbent  on  the  Grown  to  show  that  this  was  a  British  ship. 

*Manningi  Serjt. — It  has  been  said  that  pirates  are  enemies  of  r^7- 
the  whole  world,  but  that  only  means  such  as  are  pirates  by  the  *- 
general  laws  of  nations;  and  a  person  who  cut  a  herring  net  would 
certainly  not  be  hostis  humani  generis.  In  the  case  of  the  "  Melomane" 
it  was  immaterial  to  the  French  by  whom  the  vessel  was  taken,  as  it  was 
a  capture  in  war ;  but  I  cited  that  case  to  show  that  the  "  Felicidade" 
could  not  be  deemed  a  part  of  "  The  Wasp :"  and  in  the  case  of  "  The 
Louis"  2  Dods.  246,  it  was  decided  that  trading  in  slaves  was  not 
piracy ;  and  in  that  case,  it  was  held  by  Sir  W.  Scott,  that  "  neither  a 
British  act  of  Parliament,  nor  any  commission  founded  on  it,  can  affect 
any  right  or  interest  of  foreigners,  unless  they  are  founded  upon  princi- 
ples and  impose  regulations  that  are  consistent  with  the  law  of  nations. 
That  is  the  only  law  that  Great  Britain  can  apply  to  them ;  and  the 
generality  of  any  terms  that  can  be  employed  in  an  act  of  Parliament 
must  be  narrowed  in  construction  by  a  religious  adherence  thereto," 
Id.  p.  239. 

B.  P.  Collier,  in  reply. — The  proposition  that  there  is  jurisdiction 
where  a  foreigner  has  been  wrongfully  brought  into  this  country,  or  has 
been  taken  in  violation  of  a  treaty,  is  not  supported  by  any  decision  or 


77  REGINA  v.  SERVA.    West.  S.  C.  1845. 

by  any  authority ;  and  the  case  of  Perkin  Warbeck  is,  as  far  as  it  goes, 
an  authority  the  contrary  way ;  and  on  thfc,  subject  of  jurisdiction  on 
the  high  seas,  Vattel  says  (lib.  1,  c.  23,  s.  281),  "  No  nation  whatever 
has  a  right  to  take  possession  of  the  open  sea  or  claim  the  sole  use  of 
it,  to  the  exclusion  of  other  nations,"  "the  right  of  navigating  and 
fishing  in  the  open  sea,  being  the  right  common  to  all  men ;  the  nation 
that  seeks  to  exclude  another  does  her  injury,  and  furnishes  sufficient 
ground  for  commencing  hostilities ;"  "nay,  more,  a  nation  which  without 
a  legitimate  claim  would  arrogate  to  itself  an  exclusive  right  to  the  sea, 
and  support  its  pretensions  by  force,  does  an  injury  to  all  nations."  The 
*7ft1  acquiescence  of  the  captain,  *Cirqueira,  in  the  capture  has  been 
-J  much  relied  on,  as  being  an  admission  by  him  of  the  rightful 
capture  of  his  ship;  but  it  is  quite  clear  that  he  only  submitted  to 
superior  force,  and  that  his  acquiescence  conferred  no  right  on  the 
captors,  and  all  parties  were  therefore  in  the  same  situation  as  if  his 
ship  had  been  taken  by  force ;  and  if  a  taking  by  the  jolly-boat  was  to 
be  held  to  be  in  effect  a  taking  by  "The  Wasp,"  the  captain  of  "The 
Wasp"  might  send  out  as  many  boats  as  he  chose  in  different  directions, 
and  make  captures  by  those  boats  in  contravention  of  the  manifest 
intention  of  the  additional  convention  of  the  28th  of  July,  1817. 

The  Judges  directed  that  the  case  should  be  further  argued  by 
civilians. 


At  Serjeants'  Inn  Sail.    (Dec.  8.) 

BEFORE  LORD  DENMAN,  C.  J. ;  POLLOCK,  C.  B. ;  PARKS,  B. ;  ALDERSON,  J. ; 
PATTESON,  J.  ;  WILLIAMS,  J.  ;  COLTMAN,  J.  ;  MAULE,  J.  ;  ROLFE,  B.  ; 
WIGHTMAN,  J.  ;    ERLE,  J.  J    PLATT,  B. 

Dr.  Jesse  Addams,  for  the  prisoners  Ribiero,  Francisco,  Martino,  and 
Joachim. — The  question  in  this  case  really  is,  whether  the  prisoners, 
before  and  at  the  time  of  the  killing  of  Mr.  Palmer,  were  in  lawful 
custody,  for  if  they  were  the  Admiralty  had  jurisdiction  to  try  them ; 
but  if  these  persons  were  not  in  lawful  custody,  no  court  in  England 
would  have  jurisdiction  over  them,  even  if  a  murder  were  committed. 
I  will  first  advert  to  the  taking  of  the  "  Felicidade."  That  vessel  was 
taken  under  the  stat.  7  &  8  Geo.  4,  c.  74,  and*  the  Brazilian  treaty,  by 
which  treaty  the  carrying  on  of  the  African  slave  trade  was  to  be 
"deemed  and  treated  as  piracy."  Now,  if  all  persons  carrying  on 
*7<n  *^e  8'ave  trade  are  pirates  jure  gentium,  as  distinguished  from 
-1  pirates  under  any  municipal  law,  I  have  not  a  word  to  say.  But 
I  submit  that  they  are  not  so,  as  slave  trading  is  not  piracy  at  all, 
except  it  be  made  so  under  some  municipal  law.  This  distinctly  appears 
from  the  case  of  "The  Louis"  2  Dods.  Adm.  Rep.  210;  and  in 
"  Wheaton's  Elements  of  International  Law,"  vol.  1,  s.  16,  p.  164,  the 
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tistinction  is  taken  between  pirates  who  are  so  by  the  law  of  nations, 
who  are  triable  in  any  country,  and  persons  guilty  of  offences  which  are 
made  piracy  by  municipal  legislation,  who  are  only  triable  by  that  state 
within  whose  territorial  jurisdiction  or  on  board  whose  vessels  the  offence 
was  committed.  Even  if  the  prisoners  were  pirates  under  the  stat.  7  & 
8  Geo.  4,  c.  74,  they  were  not  so  jure  gentium.  However,  I  deny  that 
they  were  pirates  at  all.  Can  it  be  contended,  that,  because  the  Empe- 
ror of  Brazil  and  the  King  of  Great  Britain  enter  into  a  treaty  that 
certain  acts  shall  be  deemed  piracy,  that  such  acts  therefore  should 
become  so?  If  Captain  Usher  or  Lieut.  Stupart  acted  under  their 
orders,  that  might  justify  them  to  their  own  government,  but  the  rights 
of  Btrangers  would  not  be  affected. 

Parke,  B. — If  this  had  been  a  larceny  and  not  a  murder,  would  it 
have  been  triable  here  ? 

Dr.  Jesse  Addams. — Certainly  not. 

Lord  Dbnman,  C.  J. — Or  suppose  that,  after  the  seizure,  one  of  the 
Portuguese  had  murdered  another  Portuguese  on  board  the  "Felici- 
dade." 

Parke,  B. — On  the  question  of  jurisdiction,  it  may  be  very  material 
to  ascertain  whether  a  ship  was  taken  by  a  person  of  his  own  head,  or 
whether  the  ship  was  taken  by  an  officer  for  the  Crown,  acting  by 
instructions  from  his  ^government,  or  supposing  that  he  so  acted,  __ 
bat  exceeded  his  instructions.  L 

Dr.  Jesse  Addams.—"  The  Echo"  was  not  legally  taken;  she  was  not 
taken  by  a  ship  of  the  royal  navy,  the  seizure  being  either  by  the  "  Feli- 
cidade,"  or  by  a  boat  which  was  pro  tempore  the  boat  of  the  "  Felici- 
dade,"  then  without  instructions  on  board ;  and  the  search  was  by  Mr. 
Palmer,  who  was  not  a  lieutenant.  It  cannot  be  successfully  contended 
that  the  " Felicidade"  was  a  tender  of  "The  Wasp,"  as  a  tender  must 
be  attached  to  a  vessel  by  public  authority.  Indeed,  the  case  of  <<  The 
Louis"  2  Dods.  Adm.  Rep.  210,  is  decisive  as  to  this  point ;  and  Cap- 
tain Usher,  by  taking  a  vessel,  could  not  make  her  a  legal  tender  to  his 
own  ship.  In  the  case  of  « The Zephyrina"  2  Hagg.  Adm.  Rep.  317, 
the  brig  which  had  acted  as  a  tender  to  the  "  Sybille"  was  so  constituted 
by  the  authority  of  the  Admiralty ;  and  in  the  case  of  "  The  Donna 
Barbara,"  Id.  p.  366,  which  was  the  capture  of  a  slave  ship,  under  the 
stat.  5  Geo.  4,  c.  118,  it  was  held  that  the  seizure  of  a  slave  ship  by  an 
open  boat  (the  crew  of  which  was  borne  on  the  books  of  a  king's  ship), 
commanded  by  an  officer  of  the  rank  required  to  make  the  search,  but 
patting  off  from  an  unauthorized  tender,  at  a  distance  of  1500  miles 
from  the  king's  ship,  did  not  entitle  the  ship  to  the  moieties  of  the  pro- 
ceeds, or  to  the  bounties  under  the  67th  and  68th  sections  of  that 
statute,  the  slave  ship  having  been  condemned.  I  therefore  submit,  that 
the  visitation  and  search  of  "  The  Echo"  was  unlawful ;  and  that,  if  so, 
the  capture  was  unlawful ;  and  that  this  was  not  a  plot  to  kill  all  the 
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English  and  take  the  ship,  bat  a  plan  that  the  prisoners  had  a  right  to 
concert  to  gain  their  own  liberty.  In  a  case  of  unlawful  arrest,  the 
persons  unlawfully  arrested,  or  even  a  third  person  interfering,  is,  if 
death   ensue,  only  guilty  of  manslaughter;   and  this   *clearly 


♦81] 


appears  from  the  cases  of  Rex  v.  Huggett,  Kel.  59,  Rex  v.  TooUy, 


2  Ld.  Ray.  1296,  and  Rex  v.  Adey,  1  Leach,  206.  I  now  come  to  the 
question,  whether  the  offence  of  the  prisoners  was  triable  in  this  coun- 
try ;  and,  upon  this  part  of  the  case  I  do  not  contend  that  there  was  a 
piratical  seizure  by  the  Queen's  officers,  but  a  wrongful  seizure  and 
search,  so  that  these  persons  were  entitled  to  regain  their  liberty.  If 
the  taking  of  the  "  Felicidade"  was  unlawful,  there  was  not  even  an  . 
incipient  conversion,  much  less  an  actual  conversion  of  the  property  in  . 
her;  and  the  right  of  jurisdiction  at  sea  extends  only  to  the  subjects  of 
a  state  on  board  the  vessels  of  that  state. 

Parke,  B. — Did  this  vessel  become  British  quoad  hoe  by  the  seizure  ? 

Alderson,  B. — The  ship  of  a  state  is  part  of  the  state :  Vattel  ex- 
pressly so  lays  it  down. 

Dr.  Jesse  Addams. — Kent,  in  his  Commentaries  on  American  Law,  , 
says,(a)  "  No  nation  has  any  right  of  jurisdiction  at  sea,  except  it  is 
over  the  persons  of  its  own  subjects  in  its  own  public  and  private 
vessels."  So,  in  "Whea ton's  Elements  of  International  Law,"(i)'it  is 
*R21  distinctly  l8"^  down,  that  the  crimes  of  murder  and  robbery, 
■*  committed  by  foreigners  on  board  a  foreign  vessel  on  the  high 
seas,  are  not  "  justiciable"  in  the  tribunals  of  another  country  than  that 
to  which  the  vessel  belongs. 

Alderson,  B. — One  reason  why  a  pirate  is  justiciable  everywhere  is, 
that  otherwise  he  would  be  justiciable  nowhere,  because  he  has  no 
country. 

Lord  Denman,  0.  J. — Suppose  that  Mr.  Palmer  had  seized  a  person 

(a)  Part  1,  Lecture  2,  p.  26  of  the  4th  ed.  . 

\b)  Vol.  1,  s.  16,  p.  164.  It  is  there  laid  down,  that  ''pirates,  being  the  common  enemies  of 
aU  mankind,  and  all  nations  baring  an  equal  interest  in  their  apprehension  and  punishment,  they 
may  be  lawfully  captured  on  the  high  seas  by  armed  vessels  of  any  particular  state,  and  brought 
within  its  territorial  jurisdiction  for  trial  in  its  tribunals.  This  proposition,  however,  must  be 
confined  to  piracy  as  denned  by  the  law  of  nations,  and  cannot  be  extended  to  offences  which  are 
made  piracy  by  municipal  legislation.  Piracies,  under  the  law  of  nations,  may  be  tried  and 
punished  in  the  courts  of  justice  of  any  nation,  by  whomsoever  and  wheresoever  committed ;  but 
piracy  created  by  municipal  statute  can  only  be  tried  by  that  state  within  whose  territorial  juris- 
diction and  on  board  of  whose  vessels  the  offence  thus  created  was  committed.  Thus,  the  Crimea 
of  murder  and  robbery  committed  by  foreigners  on  board  a  foreign  vessel  on  the  high  seas  are 
not  justiciable  in  the  tribunals  of  another  country  than  that  to  which  the  vessel  belongs ;  but  if 
committed  on  board  of  a  vessel  not  at  the  time  belonging  in  fact,  as  weU  as  right,  to  any  foreign 
power  or  its  subjects,  but  in  possession  of  a  crew  acting  in  defiance  of  all  law,  and  acknowledging 
obedience  to  no  flag  whatsoever,  these  crimes  may  be  punished  as  piracy  under  the  law  of  nations 
in  the  courts  of  any  nation  having  custody  of  the  offenders.  The  slave  trade,  though  prohibited 
by  the  municipal  law  of  most  nations*  and  declared  to  be  piracy  by  the  statutes  of  Great  Britain 
and  the  United  States,  is  not  such  by  the  general  international  law,  and  its  interdiotum  cannot 
be  enforced  by  the  exercise  of  the  ordinary  right  of  visitation  and  search.  That  right  does  not 
exist  in  time  of  peaoe,  independently  of  special  compact." 
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actually  dealing  in  slaves,  and  intended  to  take  him  to  the  mixed  com- 
mission, and  in  a  resistance  Mr.  Palmer  had  killed  him :  if  your  argu- 
ment is  correct,  would  that  have  been  murder  ? 

Aldbrbon,  B. — In  Viner's  Abridgment,  Tit.  Piracy  (A),  pi.  8,  it  is 
stated,  that  it  was  resolved  by  all  the  judges,  and  the  rest  of  the  commis- 
sioners then  present,  that,  his  Majesty  having  granted  letters  of  reprisal 
to  Sir  Edmond  Turner  and  George  Garew  against  the  subjects  of  the  States 
General  of  the  United  Provinces,  and  that  afterwards  that  grant  was 
called  in  by  proclamation,  and  afterwards  superseded  under  the  Great  Seal, 
that  Garew  (without  Turner),  having  deputed  several  to  put  in  execution 
the  said  commission,  who  accordingly  did,  and  being  indicted  for  piracy,  the 
same  was  not  a  *felonious  and  piratical  spoliation  in  them,  but  a 


caption,  in  order  to  an  adjudication ;  and  though  the  authority 


[*88 


was  deficient,  yet,  not  being  done  by  the  captain  and  his  mariners  animo 
deprcedandij  they  were  acquitted. 

Dr.  Jesse  Addams. — In  the  case  of  Asseviedo  v.  Cambridge,  10  Mod. 
79,  it  is  stated,  that  the  law  is  clear,  that,  when  a  ship  is  taken,  it  ifl 
not  length  of  time,  but  the  bringing  infra  prcesidia  into  a  place  of 
safety,  which  divests  the  property ;  and  for  this  several  authorities  are 
there  cited.(a) 

Dr.  Harding j  for  the  prisoners  Serva,  Majaval,  and  Alves. — I  submit, 
first,  that  neither  the  Queen's  ship  nor  the  Queen's  officers  have  any 
general  right  of  search  of  foreign  vessels  in  time  of  peace,  for  the 
ocean  is  open  to  all ;  secondly,  that  these  prisoners  were  not  pirates  by 
the  law  of  nations,  and  that  slave  trading  is  not  piracy,  and  is  not  an 
offence  against  the  law  of  nations ;  thirdly,  that  slave  trading  is  not 
piracy  by  treaty ;  fourthly,  that  the  "  Felicidade"  and  <<  Echo"  were 
not  taken  according  to  the  treaty,  but  contrary  to  it ;  fifthly,  that  the 
offence  was  not  triable  here;  and,  sixthly,  that  the  prisoners  have 
either  committed  no  crime  at  all,  or  have  not  committed  the  crime  of 
murder. 

Pollock,  C.  B. — You  may  take  your  first  proposition. 

Dr.  Harding. — The  prisoners  were  not  pirates  by  the  law  of  nations. 
In  the  case  of  the  United  States  v.  Smith,  6  Wheaton's  Rep.  162,  a 
case  decided  by  the  Supreme  Court  of  the  United  States,  Mr.  Justice 
Story \  in  giving  judgment,  says,  "  We  have  no  hesitation  in  declaring 
that  piracy  by  the  law  of  nations  is  robbery  upon  the  sea ;"  and,  in  a 
note  to  that  case,  the  authorities  in  support  of  this  proposition  are 
cited,  Id.  168  (a).  The  *earliest  authority  is  the  Digest,  Bk.  49,  tit.  r+ft . 
15,  part  19,  where,  it  is  said,  <<  a  piratis  out  latronibus  eapti  liberi  ■■ 
permanent.13  Mr.  Justice  Blaekstone,  4t  Bl.  Com.  ch.  5,  div.  8,  defines 
piracy  to  be  "  robbery  and  depredation  on  the  high  sea ;"  and  Lord  Coke,  8 
Inst.  112,  defines  it  to  be  "  robbery  on  the  high  sea,"  and  says  that  the 

(a)  Lnd.  Molln,  Ik  Jmtieia  in  Diqnrtatione,  118 ;  Petrinnj  Bellas,  p.  8,  No.  11 ;  OonnlaU  cbt 
Mart,  c*p.  287* 
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Btat.  28  Hen.  8,  c.  15,  «  did  not  alter  the  offence."  Slave  trading  is 
not  an  offence  contrary  to  the  law  of  nations.  This  was  distinctly  laid 
down  by  Sir  W.  Scott  in  the  case  of  "  The  Louis,"  2  Dods.  Adm.  Rep. 
286,  by  the  Court  of  King's  Bench  in  the  case  of  Madrazo  v.  WiUe*,  3 
B.  &  Aid.  353,(a)  which  was  decided  in  the  year  1820 ;  and  in  the  case 
of  «  The  Antelope"  10  Wheaton's  Rep.  120,  the  Chief  Justice  Marshall 
says,  "  The  question,  whether  the  slave  trade  is  prohibited  by  the  law 
of  nations,  has  been  seriously  propounded,  and  both  the  affirmative  and 
negative  of  the  proposition  have  been  maintained  with  equal  earnestness. 
That  it  is  contrary  to  the  law  of  nature  will  scarcely  be  denied ;"  «  but 
from  the  earliest  times  war  has  existed,  and  war  confers  rights  in  which 
all  have  acquiesced.  Among  the  most  enlightened  nations  of  antiquity 
one  of  these  was,  that  the  victor  might  enslave  the  vanquished,  v  This, 
which  was  the  usage  of  all,  could  not  be  pronounced  repugnant  to  the 
law  of  nations,  which  is  certainly  to  be  tried  by  the  test  of  general 
usage."  "  If  we  resort  to  this  standard  as  the  test  of  international 
law,  the  question,  as  has  been  already  observed,  is  decided  in  favour  of 
the  legality  of  the  trade."  That  case  was  decided  in  the  year  1825,  in 
the  Supreme  Court  of  the  United  States. 

*ft«n       *Pollock,  C.  B. — On  occasions  of  this  kind,  cases  decided  in 
■■    any  country  may  be  properly  cited. 

Dr.  Harding, — In  England  the  slave  trade  was  not  prohibited  until 
the  47  Geo.  3,(J)  and  dealing  in  slaves  was  not  made  piracy  till  the  5 
Geo.  4,(c)  and  I  believe  that  there  has  never  been  a  single  prosecution 
for  this  species  of  piracy.  The  next  consideration  is,  whether,  if  the 
prisoners  were  not  pirates  by  the  law  of  nations,  they  are  so  by  these 
treaties ;  and  this  branch  of  the  argument  leads  me  to  advert  to  the 
mode  in  which  treaties  are  to  be  construed.  On  this  subject  Lord 
Chief  Justice  Eyre  says,(d)  "We  are  to  construe  this  treaty  as  we 
would  construe  any  other  instrument,  public  or  private.  We  are  to 
collect,  from  the  nature  of  the  subject,  from  the  words,  and  from  the 
context,  the  true  intent  and  meaning  of  the  contracting  parties,  whether 
they  are  A.  and  B.,  or  happen  to  be  two  independent  states."  Vattel 
also  lays  it  down,  that  treaties  are  no  exceptions  to  the  ordinary  con- 
struction of  documents  ;(e)  that  penal  clauses  in  treaties  are  odious ;(/) 
and  that  odious  clauses  in  treaties  ought  to  be  construed  strictly.^) 
In  these  treaties  no  means  are  pointed  out  for  the  trial  of  any  person, 

(a)  In  that  ease  Mr.  Justice  Bayley  said,  "  If  this  were  a  trade  contrary  to  the  law  of  nations, 
a  foreigner  could  not  maintain  this  action ;  but  it  is  not"  And  Mr.  Justice  Beat  says,  "  If  a  ship 
be  acting  contrary  to  the  general  law  of  nations,  she  is  thereby  subject  to  confiscation j  but  it  is 
impossible  to  say  that  the  slave  trade  is  contrary  to  what  may  be  called  the  common  law  of 
nations.  It  was  until  lately  carried  on  by  all  the  nations  of  Europe.  A  practice  so  sanctioned 
can  only  be  rendered  illegal  by  the  consent  of  all  the  powers." 

(6)  By  the  stat  47  Geo.  3,  c  36. 

(c)  By  the  stat  5  Geo.  4,  c  113,  s.  9. 

(d)  In  the  case  of  MarryoU  y.  WxUon,  1  B.  k  P.  439. 

(e)  Lib.  2,  c  17,  s.  268.  (/)  Id.  s.  303.  (g)  Id.  s.  308. 
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or  for  their  being  delivered  up,  and  no  municipal  law  of  Brazil  is 
shown  to  have  made  slave  trading  an  offence,  and,  for  aught  that 
appears,  the  traffic  in  slaves  may  be  as  legal  in  Brazil  as  the  trading 
in  sugar.  It  is  a  lawful  traffic  by  the  law  of  nations,  and  not  shown 
to  be  unlawful  by  the  law  of  Brazil ;  and  in  the  treaties  there  is  no 
machinery  for  bringing  the  persons  contravening  them  to  justice ;  and 
even  if  the  Crown  could  bind  its  subjects  by  a  treaty,  there  ought  to 
be  such  notice  of  it  as  to  preclude  the  possibility  of  ignorance.  This 
was  adverted  to  *by  Sir  W.  Scott,  in  the  case  of  "  The  Louis;"  ^^ 
and  in  a  case  of  maliciously  shooting,  it  was  held,  that  where  a  L 
person  had  committed  an  offence  against  a  statute  before  he  could  have 
known  that  the  statute  existed,  his  honest  ignorance  of  .the  statute  was 
an  excuse.(a) 

Alderson,  B. — How  can  a  subject  be  bound  without  a  law  of  his  own 
state  ?  If  Brazil  made  the  receiving  of  stolen  goods  piracy,  could  an 
Englishman  be  tried  for  that  as  piracy,  unless  the  legislature  of  his  own 
country  made  it  so?  Do  sovereigns,  by  a  treaty,  do  more  than  agree 
that  each  nation  will,  by  its  municipal  laws,  do  all  that  is  necessary  to 
carry  the  treaty  into  effect  ? 

Dr.  Harding. — I  next  submit,  that  these  prisoners  were  not  carrying 
on  the  slave  trade.  In  the  case  of  " The  Ringende  Jacob"  1  Rob. 
Adm.  Rep.  89,  it  appeared,  that,  by  a  treaty  of  October  21, 1661,  made 
between  Sweden  and  England,  the  subjects  of  either  power  were  for- 
bidden "  to  sell  or  lend  their  ships  for  the  use  or  advantage  of  the  ene- 
mies of  the  other ;"  and  Sir  W.  Scott  held,  that  freighting  a  ship  to  the 
enemy  was  not  a  lending  her,  and  added,  "  It  is  besides  observable,  that 
there  is  no  penalty  annexed  to  this  ^prohibition.  I  cannot  think  ri|e„ 
such  a  service  as  this  will  make  the  vessel  subject  to  confisca-  "- 
tion."  Of  all  these  persons  in  the  present  case,  not  one  of  them  could 
be  considered  as  in  any  way  dealing  in  slaves  except  Serva :  the  others, 
all  but  Majaval,  were  mariners,  and  he  was  a  cook.  The  stat.  5  Geo. 
4,  c.  113,  divides  slave  trading  offences  into  three  classes ;  1st,  by  sect. 
9,  the  embarking  slaves  is  to  be  deemed  piracy ;  2d,  by  sect.  10,  the 
serving  as  captain,  mate,  surgeon,  or  supercargo,  on  board  a  slave-ship 
is  made  a  transportable  offence ;  and  3d,  by  sect.  11,  the  serving  as  .a 
petty  officer,  seaman,  or  servant,  is  made  a  misdemeanor ;  so  that  these 
seamen,  if  British,  would  by  an  act  of  Parliament  have  been  only  guilty 

(a)  In  the  cue  of  Rex  r.  Bailey,  R.  A  R.  C.  C.  1,  the  prisoner  was  indicted,  under  the  stat  39 
Geo.  3,  c.  37,  for  maliciously  shooting  at  Henry  Trusoott,  on  the  27th  of  June,  1799,  at  sea,  130 
leagues  from  Falmouth.  By  the  stat  39  Geo.  3,  e.  37,  which  received  the  royal  assent  on  the  10th 
of  May,  1799,  all  offences  committed  at  sea  are  made  liable  to  the  same  punishment  aa  offences 
committed  on  shore  here.  The  twelve  Judges  were  of  opinion,  "  that  it  would  be  proper  to  apply 
for  a  pardon,  on  the  ground  that,  the  fact  having  been  committed  so  short  a  time  after  the  act 
39  Geo.  3,  c.  37,  was  passed,  the  prisoner  could  not  hare  known  it."  But  in  the  case  of  Rex  v. 
Emtp,  7  C.  k  P.  456,  it  was  held,  by  Mr.  Justice  Botanquet  and  Mr.  Baron  Vaugkan,  that  it  was 
no  legal  defence  on  behalf  of  a  foreigner,  charged  in  England  with  a  crime  committed  here,  that 
he  did  not  know  he  was  doing  wrong,  the  act  not  being  an  offence  in  his  own  country. 
VOL.  H. — 9  F  2 
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of  a  misdemeanor,  and  yet,  being  Brazilians,  it  is  argued  that,  by  force 
of  a  treaty,  they  are  all  pirates,  there  being  in  that  treaty  not  even  any 
provision  made  for  the  detaining  them.    The  "Felicidade"  had  no  slaves 
on  board;  and,  under  the  Portuguese  treaty,  vessels  which  have  no 
slaves  on  board  are  not  to  be  captured  or  detained ;  and,  in  the  case  of 
the  " Susanna"  6  Rob.  Adm.  Rep.  52,  Sir  W.  Scott  says,  " If  you 
seize  a  neutral  vessel  for  the  purpose  of  examination  and  search,  you 
have  no  right  to  employ  that  vessel  as  an  instrument  of  capturing  other 
vessels  before  adjudication."    And  if  "  The  Echo"  would  not  have  been 
a  prize  to  «  The  Wasp,"  which  she  would  not,  unless  the  capture  was 
under  the  inspection  and  immediate  direction  of  the  captain  of  "  The 
Wasp,"  it  is  immaterial  whether  the  boat  was  the  boat  of  "The  Wasp" 
or  not ;  and  I  submit  that  the  boat  must  be  taken  to  be  the  boat  of  the 
«  Felicidade."     I  will  now  consider  what  were  the  legal  consequences 
of  these  captures.    In  the  case  of  "  The  Mary"  5  Id.  205,  it  was  held, 
that  an  illegal  capture  could  convey  no  right,  and  that  an  illegal  cap- 
ture can  have  no  legal  consequence  attached  to  it,  either  for  the  benefit 
of  those  making  it,  or  for  the  benefit  of  others  who  may  claim  through 
*KS1  t^iem "'"  an^  a  caPture  an(*  *detaining,  however  long,  does  not 
J  pass  the  property  in  the  vessel,  unless  there  is  a  condemnation 
by  a  court  of  legal  jurisdiction.     This  appears  from  the  cases  of  "  The 
Flad  Oyen"  1  Rob.  Adm.  Rep.  135,  «  The  Henrick  and  Maria,"  4  Id. 
oo ;  and  in  the  case  of  Boss  v.  Himely,  1  Cranch's  Rep.  279,  it  was 
Iield,  by  the  Supreme  Court  of  the  United  States,  that  the  sentence  of 
condemnation  of  a  court  which  had  not  jurisdiction,  did  not  change  the 
P' -operty  in  a  ship  which  had  been  seized.     And,  in  the  case  of  "  The 
Pennsylvania"  1  Acton's  Prize  Oa.  33,  it  was  also  held  by  Sir  W. 
Grant,  tbat  the  master  or  crew  of  a  neutral  vessel  were  not  bound  to 
assist  in  carrying  the  vessel  into  port  for  adjudication.     Mr.  Justice 
Story,  in  his  Conflict  of  Laws,  chap.  1,  ss.  7  &  8,  distinctly  says,  that 
•**  the  lawfe  of  one  country  can  have  no  intrinsic  force  propria  vigore, 
•except  within  the  territorial  limits  and  jurisdiction  of  that  country ;" 
"  and  accordingly  it  is  laid  down  by  all  publicists  and  jurists  as  an 
incontestable  rule  of  public  law,  that  one  may  with  impunity  disregard 
tho  laws  pronounced  by  a  magistrate  beyond  his  own  territory.     Extra 
territorium  jus  dicenti  impune  non  paretur  is  the  doctrine  of  the  Digest, 
lib.  2,  tit.  1,  1.  20,  and  it  is  equally  true  in  relation  to  nations  as  the 
Soman  law  held  it  to  be  in  relation  to  magistrates."     These  persons 
being  Brazilians  on  board  a  Brazilian  ship,  Brazil  had  not  ceded  juris- 
diction over  them ;  and  that  being  so,  England  could  not  have  acquired 
it ;  and  they  owed  England  no  allegiance.     In  Calvin  s  ease,  7  Coke 
Rep.  1,  the  different  kinds  of  allegiance  are  stated,  but  none  of  them 
would  include  these  prisoners  so  as  to  show  that  they  owed  any  allegiance 
to  this  country.     In  the  case  of  Bex  v.  Sawyer,  R.  &  R.  C.  C.  294,  it 
wa?  held  that  the  allegations,  that  the  deceased  was  in  the  peace  of  the 
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king,  and  that  the  offence  was  committed  against  his  peace,  sufficiently 
showed  that  both  parties  were  the  king's  subjects. 

♦Aldbrson,  B. — A  prisoner  of  war  is  liable  to  our  laws.  r*gg 

Dr.  Harding. — The  reason  of  that  is,  that  you  may  deprive  a 
prisoner  of  war  of  life,  and  the  sparing  of  his  life  is  the  consideration 
of  a  sort  of  qualified  allegiance  to  the  state  to  which  he  is  a  prisoner. 
But  if  these  Brazilians  were  not  pirates,  where  is  the  consideration  that 
could  operate  on  them  ? 

Parke,  B. — Do  you  contend,  that  if  a  Frenchman  were  put  on  shore 
here  wrongfully,  he  would  not  be  liable  to  our  criminal  laws  ? 

Dr.  Harding. — If  a  Frenchman  were  kidnapped  and  put  on  shore 
here,  and  committed  an  offence,  the  question,  whether  he  would  be 
triable  here,  would  be  a  new  point  which  has  never  been  decided  here. 

Alderson,  B. — If  he  committed  a  murder  here,  would  he  be  triable 
here  or  in  France  ? 

Dr.  Harding, — France  has  not  given  him  up.  The  last  point  is,  that, 
if  these  men  were  within  the  Queen's  peace,  they  were  not  guilty  of  the 
crime  of  murder.  It  is  not  found  that  the  prisoners  used  more  force 
than  was  necessary.  Majaval  belonged  to  the  "  Felicidade,"  and  used 
no  more  violence  than  was  necessary  to  regain  his  own  liberty,  of  which 
he  was  wrongfully  deprived ;  and,  with  respect  to  the  running  away  with 
the  vessel,  it  would  have  been  of  little  use  for  these  men  to  have  regained 
their  liberty  to  throw  themselves  overboard.  Majaval  tried  to  regain 
his  liberty,  and  to  regain  his  own  ship.  It  is  laid  down  by  Mr.  Justice 
J?08tery{a)  that  " if  a  process  be  defective  in  the  frame  of  it,  as  if  there 
be  a  mistake  in  the  name  or  addition  of  *the  person  on  whom  it  rj|tQft 
is  to  be  executed,  or  if  the  name  of  such  person,  or  of  the  officer,  *- 
be  inserted  without  authority  and  after  the  issuing  of  the  process,  or  the 
officer  exceedeth  the  limits  of  his  authority  and  is  killed,  this  will  amount 
to  no  more  than  manslaughter  in  the  person  whose  liberty  is  so  invaded." 
Did  not  Lieut.  Stupart  exceed  his  authority?  Did  not  Mr.  Palmer 
exceed  his?  and  if  the  "Felicidade"  was  seized  contrary  to  the  treaty, 
is  not  that  much  more  than  an  error  in  a  process  ? 

Sir  J.  Dodson,  Ad.-G.  (with  whom  was  Dr.  Phill%morey  the  advocate 
for  the  Admiralty),  for  the  Crown. — I  have  to  contend  that  the  capture 
of  the  "  Felicidade"  and  "  The  Echo"  were  both  legal,  and  that  the 
prisoners  were  in  lawful  custody,  and  triable  in  this  country.  I  do  not 
contend  that  these  captures  in  time  of  peace  were  legal,  unless  they 
were  authorized  by  treaty.  The  "Felicidade"  was  equipped  for  the 
slave  trade,  and  it  is  objected  that  she  had  no  slaves  on  board ;  but,  by 
the  Brazilian  treaty  and  the  stat.  7  &  8  Geo.  4,  c.  113,  the  entire  trade, 
from  the  month  of  March,  1830,  is  declared  to  be  illegal  and  piracy , 
and,  although  it  may  be  that  the  prisoners  could  not  be  tried  as  pirate* 
without  an  act  of  their  own  legislature,  yet  there  might  be  a  right  tc 

(«)  Foat  Cr.  L.  cb.  8,  s.  9. 
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seize  them,  as  their  own  government  had  conceded  it.  It  is  one  thing 
that  a  ship  would  not  be  condemned,  but  it  is  wild  to  suppose  that, 
because  a  vessel  is  not  condemned,  the  capture  is  therefore  illegal.  In 
time  of  war,  neutrals  are  constantly  taken :  the  suspicion  justifies  the 
detention.  Was  not  Capt.  Usher,  therefore,  in  this  case,  entitled  to 
visit,  search,  and  detain  ?  His  commission  is  to  that  purpose ;  and  I 
submit  that  he  had  authority  to  inquire  into  the  matter,  and  if  he  had 
suspicion  he  might  seize  the  ship.  There  are  several  cases  before  the 
mixed  commission. 

Lord  Denman,  C.  J. — Are  these  cases  regularly  reported  ? 
#Q  _  *Sir  J.  Dodson,  Ad.-G. — They  come  from  the  judges  them- 
J  selves,  and  are  printed  with  the  "papers  relating  to  the  slave 
trade1'  presented  to  Parliament  in  1839.  And,  in  the  case  of  the 
,"  Entraprenhador"  a  vessel  which  had  no  slaves  on  board  was  con- 
demned on  the  ground  that  she  was  equipped  for  slave  trading;  and,  in 
the  case  of  "  The  Fortuna"  1  Dods.  Adm.  Rep.  81,  decided  in  the 
Admiralty  Court  here,  in  the  year  1811,  it  was  held  that  the  slave  trade 
is  deemed  by  this  country  contrary  to  the  law  of  nations,  unless  tolerated 
by  the  municipal  regulations  of  the  state  to  which  the  owners  of  the 
vessel  engaged  in  the  trade  may  belong ;  and  Sir  W.  Scott  says,  Id.  p. 
86,  that  "  it  matters  not,  in  my  opinion,  what  is  the  stage  of  the  em- 
ployment, whether  in  the  inception,  or  the  preservation,  or  the  consum- 
mation of  it ;  the  case  of  the  <  Amelia9  will  bind  the  conscience  of  this 
court  to  the  effect  of  compelling  it  to  pronounce  a  sentence  of  confisca- 
tion." The  case  of  "The  Amelia"  Id.  p.  84,  n.,  established  the  prin- 
ciple, that  any  trade  contrary  to  the  law  of  nations,  although  not  tend- 
ing to  or  accompanied  with  any  infraction  of  the  belligerent  rights  of 
that  country  whose  tribunals  are  called  upon  to  consider  it,  may  subject 
the  vessel  employed  in  that  trade  to  confiscation ;  and,  in  that  case,  Sir 
W.  Grant  says,  "  We  have  now  a  right  to  affirm,  that,  primd  facie,  the 
trade  is  illegal,  and  thus  throw  on  claimants  [of  restitution]  the  burden 
of  proof,  that,  in  respect  of  them,  by  the  authority  of  their  own  iaws 
it  is  otherwise."  In  the  case  of  " The  Diana"  Id.  p.  95,  Sir  W.  Scott 
says,  "  The  principle  which  has  been  extracted  by  the  judge  of  the 
court  below  from  the  case  of  the  i  Amelie'  is  the  reverse  of  the  real 
principle  there  laid  down  by  the  superior  court,  which  was,  that  where 
the  municipal  law  of  the  country  to  which  the  parties  belong  has  pro- 
hibited the  trade,  the  tribunals  of  this  country  will  hold  it  to  be  illegal, 
*upon  the  general  principles  of  justice  and  humanity,  and  refuse 
""  "•*  restitution  of  the  property ;  but,  on  the  other  hand,  though  they 
consider  the  trade  to  be  generally  contrary  to  the  principles  of  justice 
and  humanity,  where  not  tolerated  by  the  laws  of  the  country,  they 
will  respect  the  property  of  persons  engaged  in  it  under  the  sanction  of 
the  laws  of  their  own  country."     Kent,  in  his  Commentaries,(a)  says, 

(a)  Part  1,  lecture  iz.  p.  200,  n.  (c). 
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"The  doctrine  in  the  case  of  the  'Antelope/  and  in  the  English  cases 
therein  referred  to,  is,  that  the  right  of  bringing  in  for  adjudication  in 
the  time  of  peace  foreign  vessels  engaged  in  the  slave  trade,  and  cap- 
tured on  the  high  seas  for  that  cause,  did  not  exist,  and  vessels  so 
captured  would  be  restored,  unless  the  trade  was  also  unlawful  and  pro- 
hibited by  the  country  to  which  the  vessel  belonged ;  and  if  a  claim  be 
put  in  for  Africans  as  slaves  and  property,  the  onus  probandi  is  thrown 
upon  the  claimant,  to  make  specific  proof  of  the  individual  proprietary 
interest  according  to  the  laws  of  the  country  to  which  the  vessel  be- 
longs." Kent,  in  support  of  this  doctrine,  cites  cases  in  the  Admiralty 
Courts  of  England  and  America.  I  admit  that  there  is  no  right  tc 
punish  unless  by  a  municipal  law,  but  there  may  be  a  right  to  capture 
and  a  treaty  would  be  sufficient  to  justify  a  capture.  Kent,  in  his  Com- 
mentaries,^) also  says,  "  It  [the  slave  trade]  was  not  piracy,  except  so 
far  as  it  was  made  so  by  the  treaties  or  statutes  of  the  nation  to  which 
the  party  belonged ;  it  might  still  be  carried  on  by  the  subjects  of  those 
nations  who  have  not  prohibited  it  by  municipal  acts  or  treaties"  Great 
Britain  had  a  right  to  presume  that  Brazil  had  provided  for  it  by  her 
laws.  There  was  a  case  before  the  mixed  commission  court  of  "  The 
Maria  Carlotta"  It  was  objected  that  she  had  no  slaves  on  board,  and 
the  Brazilian  government  gave  the  matter  up. 

Lord  Denman,  C.  J. — We  are  going  a  great  way  to  *receive 
these  reports  at  all,  but  what  the  Brazilian  government  consented 
to  is  going  still  further. 

Sir  J.  Dodson,  Ad.-G. — Allusion  has  been  made  to  the  capture  of 
neutrals,  but  I  have  yet  to  learn  that  the  crews  of  captured  vessels  may 
rise  on  their  captors.  In  the  case  of  "The  Dispatch,11  3  Rob.  Adm. 
Rep.  278,  it  was  held  that  the  rescue  of  a  neutral  ship  by  her  crew  from 
the  hands  of  a  lawful  cruiser  is  a  cause  of  condemnation ;  and  there  are 
several  cases  in  which  vessels  have  been  condemned,  because  the  crew 
rose  on  their  captors. 

Dr.  Harding. — I  admit  it. 

Parke,  B. — The  question  is,  whether  the  Brazilian  owner  has  agreed 
by  his  government  that  he  shall  be  liable  to  seizure  ? 

Sir  J.  Dodson,  Ad.-G. — Here  was  a  British  officer  with  a  British  com- 
mission and  British  instructions,  and  his  exceeding  his  authority  would 
not  invalidate  the  seizure.  Bynkershoeck  says,(J)  "  Sed  pirata  quis  est 
necne  inde  pendet  an  mandatum  prcedandi  habuerit ;  si  habuerit  et 
arguatur  id  ezeessisse  nan  continuo,  eum  habuerim  pro  piratd."  It  if 
true  that  Sir  Leoline  Jenkins  says,((?)  "  It  is  not  only  piracy  when  a  mar- 
robs  without  any  commission  at  all,  but  it  is  piracy  when  a  man  having 
a  commission  despoils  and  robs  those  which  his  commission  warrants  hin? 
not  to  fight  or  meddle  with;  such,  I  mean,  as  are  de  ligeantia  vel  amieiti^ 

(a)  Part  1,  lecture  iz.  p.  200.  (b)  Qasest  Jar.  Pub.  lib.  1,  e.  17,  p.  224. 

(r)  In  hi*  charge  it  the  Admiralty  Sessions,  Wynne's  Life  of  Sir  L.  Jenkins,  voL  1,  p.  zeiv 
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Domini  nortri  Regis,  and  also  de  ligeantia  vel  amicitia  of  that  prince  or 
state  that  hath  given  him  his  commission ;"  but  that  is  not  so.  It  has 
been  said  that  "  The  Echo"  was  improperly  taken,  as  the  "  Felicidade" 
*<ui  wa8  *not  a  ^e8a^  tender  of  «  The  Wasp ;"  but  I  submit  that  the 
-*  capture  was  made  by  "The  Wasp"  by  means  of  her  jollyboat, 
and  not  by  the  "Felicidade."  In  the  case  of  " The  Barbara"  the 
tender  was  1500  miles  from  the  ship,  but  that  case  went  entirely  on  the 
interpretation  of  the  Prize  Distribution  Act.  It  is  said,  that  this  was  a 
Brazilian  vessel,  and  the  property  not  converted :  but  suppose  that  her 
Majesty's  forces,  under  her  Majesty's  orders,  were  to  take  possession  of 
any  island  ? 

Parke,  B. — The  old  law  of  the  place  would  be  in  operation  till  the 
Queen  ordered  otherwise. 

Aldbrson,  B. — Then  would  arise  the  question,  whether  the  English 
authorities  might  not  have  to  try  by  Prazilian  law. 

Sir  J".  Dodson,  Ad.-G. — But  not  by  Brazilian  courts. 

Pollock,  G.  B. — The  argument  cannot  go  to  the  full  extent,  because 
on  land  the  Admiralty  could  never  have  jurisdiction. 

Sir  J.  Dodson,  AcL-G. — I  submit,  that,  to  give  jurisdiction  in  this 
case,  it  is  not  necessary  that  there  should  be  a  conversion  of  the  pro- 
perty of  the  ship  taken. 

Pollock,  G.  B. — Is  there  any  case  of  a  neutral,  after  capture  and 
before  adjudication  or  condemnation,  being  held  to  be  under  British 
authority  ? 

Aldbrson,  B. — If  a  felony  were  committed  between  two  neutrals  on 
board  a  ship  so  circumstanced,  would  that  be  triable  by  our  Admiralty? 

Sir  c7.  Dodson,  Ad.-G. — I  do  not  know  of  such  a  case, 
^q--      *Pollock,  C.  B. — Would  neutrals  seized  before  adjudication  be 
-J  so  far  owing  allegiance  here,  that  they  would  be  triable  here  for 
common  felonies  ? 

Sir  J.  Dodson,  Ad.-G. — I  think  that  they  would. 

Lord  Denman,  C.  J. — Do  you  concede  that  a  private  person  would 
have  no  right  to  take  another  person,  Brazilian,  who  was  palpably 
engaged  in  the  slave  trade,  to  hand  him  over  to  the  Brazilian  autho- 
rities ? 

Pollock,  G.  B.— Would  a  private  English  merchant  have  a  right  to 
seize  a  Brazilian  slaver,  and  would  such  a  seizure  make  her  so  far  British 
as  to  make  offences  committed  on  board  her  triable  here  ? 

Sir  J.  Dodson,  Ad.-G. — I  apprehend  that  a  private  merchant  ship 
would  have  the  right  of  seizure  under  such  circumstances. 

Dr.  Phillimore  (Advocate  for  the  Admiralty)  asked  if  he  might  argue 
for  the  Grown. 

Lord  Dbnman. — Dr.  Phillimore,  we  think  we  ought  not  to  hear  more 
than  one  advocate  for  the  Grown. 

Dr.  Jesse  Addams,  in  reply. — If  the  "Felicidade"  was  lawfully  in 
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the  possession  of  the  British  officers,  I  cannot  show  that  the  offence  of 
the  prisoners  was  less  than  murder ;  but  I  contend  that  she  was  not 
lawfully  taken.  Except  under  the  Portuguese  treaty,  there  is  no  right 
rf  search.  There  is  no  proof  of  any  municipal  law  of  Brazil,  and  there 
is  no  right  of  search  in  time  of  peace,  except  by  compact  or  treaty.  I 
never  contended,  that,  in  order  to  justify  the  British  officers,  the  vessel 
must  be  condemned ;  if  they  had  a  legal  right  of  detention,  that  would^ 
be  sufficient.  With  respect  to  the  case  of  "  The  Fortuna,"  I  would 
observe  that  that  case  occurred  in  time  of  war,  when  the  *right  rs|rQ^ 
of  visitation  and  the  right  of  search  existed,  and  she  was  there-  '- 
fore  in  the  lawful  possession  of  the  seizor.  Your  Lordships  have  asked 
as  to  the  possession  of  a  neutral.  I  apprehend  that  such  a  vessel  would 
be  in  the  lawful  possession  of  the  captor,  but  that  the  neutral  never 
would  be  liable  to  English  law. 

Williams,  J. — If  the  seizure  in  the  present  case  had  been  with 
instructions,  and  by  a  lieutenant,  and  all  perfectly  regular,  would  the 
nationality  of  the  Brazilian  be  untouched  or  changed  ? 

Dr.  Jesse  Addams. — There  might  be  so  far  an  incipient  conversion 
that  it  might  affect  the  nationality ;  but  here  the  detention  was  so  unlaw- 
ful, that  these  persons  had  a  right  to  regain  their  liberty. 

Aldbrson,  B. — If  there  had  been  a  domestic  slave  on  board  from 
Brazil,  would  he  be  made  free  by  English  law  by  this  seizure,  or  would 
he  remain  a  slave  by  the  Brazilian  law  ? 

Dr.  Jesse  Addams. — I  apprehend  that  he  would  remain  a  slave  by 
the  Brazilian  law.  With  respect  to  the  jurisdiction,  I  take  it,  that,  in 
time  of  peace,  jurisdiction  over  foreigners  only  arises  from  consent ; 
however,  it  may  be  otherwise  in  time  of  war.  It  has  been  asked,  in  the 
course  of  this  argument,  if  a  Frenchman  were  kidnapped  and  put  ashore 
in  this  country,  and  committed  a  crime  here,  would  he  be  triable  in  this 
country  ?  That  is  a  question  difficult  to  answer ;  but  on  high  principle 
he  ought  to  be  sent  to  his  own  country  to  be  tried.  It  has  been  stated, 
that  the  learned  Baron,  at  the  trial,  laid  it  down,  that  the  mere  fact  of 
the  vessel  being  in  the  possession  of  her  Majesty's  officers  was  sufficient 
to  make  these  parties  triable  here ;  but  I  submit  that  that  is  not  suffi- 
cient, unless  that  possession  was  a  legal  one. 

*Dr.  Harding,  in  reply. — The  first  part  of  the  argument  of  rs|tQ7 
the  Queen's  advocate  that  I  have  to  answer,  is,  that,  after  the  ■■ 
slave  trade  was  declared  to  be  at  end,  there  was  no  limit  to  the  right  of 
search.  By  the  terms  of  the  Portuguese  treaty,  vessels  are  not  to  be 
detained,  unless  upon  the  visit  there  is  undeniable  proof  that  there  have 
been  slaves  on  board.  It  is  said  that  the  equipment  of  the  vessel  shows 
an  unlawful  purpose,  and  it  may  be  that  she  has  violated  the  treaty,  but 
the  Crown  should  have  shown  some  municipal  law  of  Brazil  that  has 
been  violated.  The  fact  of  equipment  may  show  that  the  vessel  was 
engaged  in  an  untreaty-like  act,  but  not  in  an  unlawful  act.     It  has  also 
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been  said  that  "  The  Echo"  was  captured  by  "  The  Wasp,"  because  the 
boat  took  her.  In  the  case  stated  by  the  learned  Baron,  the  boat  is  not 
identified  as  the  boat  of  "  The  Wasp,"  and  it  ought  not  to  be  presumed 
that  she  was  so.  It  does  not  follow,  that,  because  British  subjects  would 
be  triable  here  for  offences  committed  by  them  on  board  the  "  Felici- 
dade,"  that  aliens  would  be  so.  Depardo  might  be  said  to  be  in  some 
degree  within  the  ligeantia  localis,  as  he  had  of  his  own  accord  entered 
on  board  an  English  ship. 

Pollock,  C.  B. — His  offence  was  committed  on  land  in  a  foreign 
country. 

Dr.  Harding. — With  respect  to  the  cases  that  have  been  cited  as  to 
claims  to  restitution  in  time  of  war,  they  only  show  that  you  must  come 
with  clean  hands ;  and,  unless  you  were  engaged  in  a  lawful  traffic,  you 
.are  not  entitled  to  restitution.  Chancellor  Kent  says,(a)  "The  final 
decision  of  the  question  in  this  country  has  been  the  same  as  in  the 
case  of  'The  Louis.1  In  the  case  of  *>La  jeune  EugSnie,'  2  Mason's 
^Q9n  Rep.  409,  *it  was  decided,  in  the  Circuit  Court  of  the  United 
-J  States,  in  Massachusetts,  after  a  masterly  discussion,  that  the 
slave  trade  was  prohibited  by  universal  law.  But,  subsequently,  in  the 
case.of  i  The  Antelope,  10  Wheaton's  Rep.  66,  the  Supreme  Court  of 
the  United  States  declared  that  the  slave  trade,  though  contrary  to  the 
law  of  nature,  had  been  sanctioned  in  modern  times  by  the  laws  of  all 
nations  who  possessed  distant  colonies ;  and  a  trade  could  not  be  con- 
sidered as  contrary  to  the  law  of  nations  which  had  been  authorized  and 
protected  by  the  usages  and  laws  of  all  commercial  nations."  It  is 
admitted,  that,  by  this  seizure,  the  property  did  not  pass :  then,  can  it 
be  contended,  that  a  mere  capture  brings  all  the  parties  within  the 
English  criminal  law  ?  Brazil  had  not  abandoned  these  persons,  and 
they  had  not  come  voluntarily  into  British  jurisdiction. 

Coltman,  J. — If  you  proceed  in  the  Admiralty  Court  against  a 
neutral,  which  has  rescued  herself, — I  mean  in  the  case  of  an  illegal 
capture, — what  is  the  result  \ 

Dr.  Phillimore  referred  to  the  cases  of  "  The  Mary"  5  Robs.  Adm. 
Rep.  200,(J)  and  "  The  Dispatch"^) 

Sir  J.  Dodson,  Ad.-G. — The  usual  mode  is  to  bring  in  the  ship's 
papers,  and  examine  the  master  and  two  or  three  of  the  crew  on  stand- 
ing interrogatories  and  some  special  ones,  and  then  the  Court  decides. 

Dr.  Jesse  Addams. — That  is  in  time  of  war,  when  the  right  of  search 
and  capture  is,  that  one  may  bring  in  friend  or  foe,  subject  only  to 

/a)  Kent's  Comm.,  pari  1,  lecture  ix.  p.  200. 

(b)  In  that  case,  "  The  Mary"  had  been  taken,  and  her  crew,  who  were  put  on  board  "  The 
Matilda,"  a  cartel  vessel,  got  the  boat  of  "  The  Matilda"  and  retook  "  The  Mary."  It  was  held 
that  this  was  not  a  legal  recapture,  and  that,  being  illegal,  it  did  not  revest  the  interest  of  the 
owners  of  "  The  Mary  " 

(c)  Cited  ant*,  p.  9* 
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costs  and  damages ;  but  that  is  only  in  *time  of  war.     In  time 
of  peace  there  is  no  right  of  search  except  by  treaty. 


[*99 


The  case  was  afterwards  considered  by  the  Judges,  before  whom  it 
was  argued ;  and  a  majority  of  their  Lordships  were  of  opinion  that  the 
conviction  was  wrong,  on  the  ground  of  want  of  jurisdiction  in  an  Eng- 
lish Court  to  try  an  offence  committed  on  board  the  "  Felicidade  ;"  and 
that,  if  the  lawful  possession  of  that  vessel  by  the  British  Grown,  through 
its  officers,  would  be  sufficient  to  give  jurisdiction,  there  was  no  evi- 
dence brought  before  the  Court  at  the  trial  to  show  that  the  possession 
was  lawful. 

Tindal,  C.  J.,  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Pattbson,% 
J.,  Williams,  J.,  Coltman,  J.,  Maule,  J.,  Rolfe,  B.,  Wightman,  J., 
and  Erlb,  J.,  held  the  conviction  to  be  wrong. 

Lord  Denman,  C  J.,  and  Platt,  B.,  held  the  conviction  right. 


Lord  Denman's  opinion  was  as  follows : — "  I  thought  the  conviction 
right.  It  appeared  to  me  that  the  possession  of  the  Brazilian  vessel  by 
the  British  officers  was  a  lawful  possession,  under  a  seizure  made  by  them 
of  the  said  ship  while  employed  by  Brazilian  subjects  in  the  slave  trade ; 
and  I  thought  the  vessel  so  in  possession  of  British  officers,  under  the 
general  authority  from  the  Crown,  was  a  British  vessel,  for  the  purpose 
of  founding  the  jurisdiction  of  the  Court  of  Admiralty ;  and,  of  course, 
since  the  late  act  (a)  of  the  court  of  oyer  and  terminer  and  gaol  delivery 
at  Exeter,  to  try  crimes  on  board  such  vessel." 

Baron  Platt's  opinion  was  as  follows : — "  The  22d  ^section 


of  the  stat.  4  &  5  Will.  4,  c.  36,  gave  to  the  justices  of  oyer  and 
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terminer  and  general  gaol  delivery  at  the  Central  Criminal  Court,  and 
a  subsequent  statute  (J)  to  the  Judges  before  whom  the  assizes  at  Exeter 
were  holden,  jurisdiction  to  try  the  prisoners,  if  the  alleged  offence  had 
been  committed  within  the  jurisdiction  of  the  Lord  High  Admiral.  The 
question,  therefore,  was,  whether  the  act  which  caused  the  death  of  Mr. 
Palmer  was  committed  within  that  jurisdiction.  Upon  this  subject  I 
have  always  thought,  and  still  think,  that,  as  Captain  Usher  commanded 
her  Majesty's  ship  of  war  '  The  Wasp,'  and  was  stationed  with  that 
vessel  off  the  coast  of  Africa  for  the  prevention  of  the  slave  trade,  the 
compact  entered  into  between  the  British  and  Brazilian  governments  by 
the  then  subsisting  Brazilian  treaty  justified  him  in  directing,  and  Lieut. 
Stupart  in  effecting  under  such  direction  of  his  superior  officer,  the  Cap- 
fa)  The  stat  7  k  8  Vict  e.  2. 

(6)  The  flat  7  k  8  Viet  o.  2.    As  to  the  laying  of  the  renne  under  this  statute,  see  the  ease  of 
Begina  r.  J<me9,  post,  p.  165. 

VOL.  H. — 10  O 
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ture  of  the  « Felicidade'  and  of  'The  Echo,'  and  their  detention  daring 
such  time  as  might  be  necessary  for  the  purpose  of  submitting  the  cir- 
cumstances attending  their  capture  to  the  judgment  of  the  Mixed  Court ; 
and  that,  during  such  detention  of  the  *  Felicidade,'  she  was  in  the 
lawful  possession  and  dominion  of  her  Majesty,  and  her  deck  as  much 
within  her  Majesty's  Admiralty  jurisdiction  as  the  deck  of  <  The 
Wasp.'  "  The  prisoners  were  discharged. 


►101]  *OLD  BAILEY  APRIL  SESSION,  1815. 
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REX  v.  WILLIAM  SAWYER.    April  7. 

Under  the  stat  33  Hen.  8,  c  23,  a  British  subject  was  triable  in  this  country  for  the  murder  of 
another  British  Bubject,  committed  on  land  within  the  territory  of  a  foreign  independent  king- 
dom. In  such  a  case,  the  indictment  sufficiently  showed  the  parties  to  be  British  subjects,  by 
stating,  in  the  usual  manner,  that  the  deceased  was  in  the  peace  of  the  king,  and  concluding 
against  the  peace  of  the  king.    Suoh  an  indictment  need  not  conolude  contra  formam  etatuti. 

Murder.  The  prisoner  was  indicted  for  the  murder  of  Harriet  Gaskett,  at  Lisbon,  in  the 
kingdom  of  Portugal,  on  the  27th  day  of  April,  1814,  and  was  tried  under  a  special  commission 
issued  under  the  stat  33  Hen.  8,  c  23.(o)  The  indictment  was  as  follows : — "  London,  to  wit 
The  jurors  for  our  Lord  the  King  upon  their  oath  present,  that  William  Sawyer,  late  of  London, 
gentleman,  not  baring  the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  heretofore,  to  wit,  on  the  27th  day  of  April,  54  Geo.  3,  with  force  and 
arms,  at  Lisbon,  in  the  kingdom  of  Portugal,  in  part*  beyond  the  eea,  without  England,  in  and  upon 
one  Harriet  Gaskett,  in  the  peace  of  God  and  our  eaid  Lord  the  King,  then  and  there  being,  felo- 
niously, wilfully,  and  of  his  malice  aforethought,  did  make  an  assault,  and  that  the  said  William 
Sawyer  a  certain  pistol  of  the  value  of  five  shillings  then  and  there  loaded  with  gunpowder  and 
a  leaden  bullet,  which  pistol  he  the 'said  William  Sawyer  then  and  there  had  and  held  in  his  right 
hand  to,  at,  and  against  the  said  Harriet  Gaskett,  did  then  and  there,  to  wit,  at  Lisbon  aforesaid, 
in  parte  beyond  the  eea  without  England,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
shoot  off  and  discharge,"  by  which  the  said  William  Sawyer  gave  to  the  said  Harriet  Gaskett  one 
mortal  wound  (describing  it),  of  which  mortal  wound  the  said  Harriet  Gaskett  "  then  and  there 
to  wit,  on  the  said  27th  day  of  April,  in  the  year  aforesaid,  at  Lisbon  aforesaid,  in  parte  beyond 
the  eea,  without  England,  did  instantly  die.  And  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say,  that  the  said  William  Sawyer,  her  the  said  Harriet  Gaskett,  in  manner  and  form 
aforesaid,  feloniously,  wilfully,  and  of  his  malioe  aforethought,  did  kill  and  murder,  against  the 
peace  of  our  eaid  Lord  the  King,  his  crown  and  dignity." 

Before  the  prisoner  pleaded  to  the  indictment,  Alley,  for  the  prisoner,  objected,  that  he  could 
not  be  tried  in  this  country  for  an  offence  committed  in  a  foreign  independent  kingdom. 

♦Lord  Ellenborouoh,  C.  J.,  said  that  it  would  be  best  to  hear  the  evidence  before 
*102]  discussing  any  of  the  legal  questions. 

It  was  proved,  that,  on  the  27th  of  April,  1814,  several  persons  in  a  house  at  Lisbon 
heard  the  report  of  two  pistols,  which  were  fired  in  the  garden  belonging  to  that  house,  and  that, 
on  their  going  there,  they  found  that  Harriet  Gaskett  had  been  shot  by  the  prisoner,  who  had 
also  shot  himself.    Harriet  Gasket  died  of  the  wound  thus  given,  but  the  prisoner  recovered. 

Verdict  guilty. 

Alley  and  Curwood  objeoted,  in  arrest  of  judgment,  first,  that  an  offence  committed  within  a 
foreign  independent  kingdom  was  not  triable  in  this  country ;  secondly,  that  it  did  not  sufficiently 

(a)  That  stat  was  repealed  by  the  stat  9  Geo.  4,  o.  81,  and  other  provisions  substituted  for  it 
by  sect  7  of  that  act 
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Appear,  by  the  indictment,  that  either  the  prisoner  or  the  deceased  were  British  subjects ;  and 
thirdly,  that  the  indictment  did  not  conclude  eontrdformam  Hatuti,  as  it  ought  to  have  done. 

Lord  Ellbxbobough,  C.  J.,*aid  that  he  woald  rewire  the  case  for  the  consideration  of  the 
twelve  Judges. 

Qarrow,  A.  Q.,  Knapp  and  Abbott,  for  .the  Crown. 

Alley  and  Curwood,  for  the  prisoner  •' 


BBPORB   LOUD  SLLKXBOROtTOH,   C.  J. ,'  OIBBf,   C.  Jt  J    THOMPSON,  C.  B.  J  HRATH,  J.;  LB  BLAHC,  J.,* 
CHAMBRR,  J.  J  GRAB  AIT,  B. ',  WOOD,  B.  J  BAYLBT^  J, -J  f  AXPIKR,  J.  J  DALLAS,  J.  J  ABD  RICHARDS,  B. 

.Cmrwood,  for  the  prisoner.— The  stat  33  Hen.  br'c.2$i  enables  the  king,  in  cases  of  treason  or 
murder  committed  "  within  or  without"  his  dominions,  to  issue  a  commission  to  try  the  offender. 
On  this  statute  the  commission  for  the  trial  of  the  present  4ase  issued ;  and  I  object,  first,  that 
the  court  under  that  commission  had  no  jurisdiction  to  •fry  % -person  for  an  offence  committed 
within  the  limits  of  a  foreign  independent  kingdom,  governed  "W  Its  own  laws  and  its  own  legis- 
lature; and,  secondly,  that,  if  the  Court  here  bad  a  power  to  fsg&n*  offence  locally  so  committed, 
the  jurisdiction  only  extends  to  cases  where  the  parties  are  Britisl?  subjects,  which  these  parties 
are  not  either  of  (hem  averred  to  be  in  this  indictment ;  and,  thifVjljj  }bat  the  indictment  does 
not  conclude  eontrd  format*  rtatutu  With  respect  to  the  first  objection,  jm?  statute,  both  by  its 
title  and  preamble,  appears  to  have  reference  to  offences  committed  within  \hS  king's  dominions. 
By  the  title,  it  appears  to  relate  to  the  trial  of  persons  who  confess  Reason',  6c,  "  without 
remanding  the  same  to  be  tried  in  the  shire  where  the  offence  was  committed ;"  and  in  the  preamble 
It  is  recited,  that  persons  are  brought  at  great  expense  from  "divers  *shires  and  places 
of  this  realm  and  other  the  king's  dominions9  to  be  examined  before  the  Privy  Council ;  ["*103 
and  the  enacting  part  of  the  1st  section  of  the  statute  gives  the  commissioners  to  be 
appointed  under  it  power  to  try  treason  or  murders  in  whatsoever  "  place,  within  the  king?*  domi- 
nion*, or  without,  such  offenees"  have  been  committed.  I  admit,  that,  if  the  words  "  within  the 
king's  dominions  or  without9  are  taken  in  their  most  extended  sense,  they  must  include  any  part 
of  the  world ;  but  the  fair  construction  of  words  is  according  to  the  subject-matter.  In  another 
part  of  this  very  act,  the  meaning  of  the  word  M  persons"  must  be  limited,  because,  if  the  same 
species  of  extended  construction  were  put  upon  it  that  is  sought  to  be  put  on  the  words,  "within 
or  without,"  it  will  include  every  human  being,  and  any  foreigner  committing  a  murder  within 
his  own  country  might  be  tried  for  it  here ;  and  if  it  be  answered  that  the  word  "persons"  does 
not  extend  to  all  persons,  because,  by  the  law  of  nations,  every  government  is  supposed  to  legis- 
late for  its  own  subjects,  the  same  rale  ought  to  apply  here,  and  your  Lordships  will  put  that 
construction  on  the  words  which  is  consistent  with  the  law  of  nations.  The  common  law  of 
England  was  so  strict  as  to  jurisdiction,  that  even  a  civil  action  must  have  been  tried  in  the 
county  in  which  the  cause  of  action  arose ;  and  a  learned  authority  has  said,  that  the  first  ease 
in  which  the  law  of  venue  in  civil  cases  was  settled  was  in  the  48  Edw.  3,  in  which  a  bond  made 
in  Normandy  was  declared  on  as  having  been  made  at  Harfiete,  in  Kent, -(a)  but  there  was  no 
relaxation  of  the  rule  as  to  criminal  cases  in  any  instance  till  the  reign  of  Henry  VIII. ;  and  it 
was  not  until  the  reign  of  Edward  VI.  that  a  murder,  where  the  blow  was  in  one  county  and  the 
death  in  another,  was  made  triable  in  either ;  and  there  was  no  criminal  case  at  all  in  which  the 
locality  of  jurisdiction  was  departed  from  till  the  stat  4  Hen.  8,  e.  2  (which  was  made  perpetual 
by  the  stat  22  Henry  8,  c.  2),  by  whioh  it  was  enacted,  that,  if  any  murderer  or  felon  alleged 
that  he  was  taken  from  sanctuary  in  a  foreign  county,  the  same  jury  who  try  the  murder  shall 
try  this  matter.  The  statutes  20  Hen.  8,  e.  0,  and  32  Hen.  8,  o.  4,  were  passed  to  authorise  the 
trials  in  other  places  of  treasons  committed  in  Wales;  and  the  stat  35  Hen.  8,  c.  2,  is  for 
the  trial  of  treasons  committed  out  of  the  king's  dominions ;  but  it  is  stated  by  Mr.  Serjt 
Probyn,  in  the  Appendix  to  the  State  Trials  (Vol.  6),  that  the  stat  35  Hen.  8,  o.  2,  was  made 
expressly  with  a  view  to  Ireland ;( 6)  and  all  these  acts  of  Parliament  give  some  degree  of  infor- 
mation to  the  construction  I  am  putting  on  the  stat  33  Hen.  8,  o.  23.  Lord  Hale,  Hatckin*,  and  Lord 
Coke  all  give  the  stat  33  Hen.  8,  o.  23,  without  comment ;  and  Lord  Coke,  in  his  definition 
of  *murder,  limits  the  commission  of  the  offence  to  "  within  any  county  of  the  realm,"  and  f*104 
also  says,  that,  if  two  of  the  king's  subjects  go  to  a  foreign  realm  to  fight,  and  the  one  kill 

(o)  in  the  case  of  Sir  Ralph  PoU  v.  Sir  Richard  Tocheee,  Year  Book,  Hil.  Term,  48  Edwd.  3 
p.  2,  pi. «. 

(5)  The  title  of  that  stat  is,  "An  Act  concerning  the  Trial  of  Treasons  committed  out  of  the 
King's  majesty's  Dominions,"  and  its  provisions  relate  to  treasons  committed  out  of  the  realm  of 
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the  other,  the  murder  is  triable  before  the  constable  and  marshal  (3  Inst  47,  48;,  but  he  does  not 
say  that  a  special  commission  could  issue  under  this  act  of  Parliament   So,  Lord  Coke  says :  <  1  Inst. 
74  a,) "  If  a  subject  of  the  king  be  killed  by  another  of  his  subject*  out  of  England  in  any  foreign 
country,  the  wife  or  heir  may  have  an  appeal  before  the  cons^ftibleWd  marshal ;"  and,  after  mention- 
ing the  case  of  the  wife  of  a  person  slain  in  Scotland,  he.adds/'/And  so  it  was  resolved  in  the  reign 
of  Queen  Elisabeth,  in  the  case  of  Sir  Francis  Drake,  V«he  struck  off  the  head  of  Dowtie,  in 
partibus  transmarinis,  that  his  brother  and  heir  mi£hfc  fcave  an  appeal,  sed  regina  noiuit  coneti- 
tuere,  constabulariam  Anglia,  &c,  et  ideo  dormiyii  *«jjpeJ/tti»."(a)     The  case  of  Dowtie   is   that 
which  is  said  to  have  inflicted  the  greatest  infamy*  da  the  memory  of  Drake,  as,  in  his  first  voy- 
age round  the  world,  he,  from  envy,  took  his\  rival  on  shore  at  Brazil,  and  then  imputed  mutiny 
to  him,  and  beheaded  him.    His  brother  bought  an  appeal,  but  Queen  Elisabeth  would  not 
grant  a  commission  appointing  a  lord  hfgfc  constable  to  try  it,  and  it  was  never  tried.     It  is  sin* 
gular  that  Lord  Coke  should  not  have*  noticed  that  Sir  Francis  Drake  might  have  been  tried 
by  a  commission  under  the  stat '33,  Hen.  8,  c.  23,  if  that  could  have  been  done.    There  is  no 
reported  case  of  a  trial  under  the  stal#33  Hen.  8,  c.  23,  till  the  year  1720,  though  the  statute  was 
passed  in  1541 :  of  that  ease9»wiitc|rf8  Ely'*  case,  there  is  a  short  note  in  Mr.  East's  Pleas  of  the 
Crown,  (1  East,  P.  C.  370.)»  /ffceldeath  of  the  deceased  had  happened  at  Dollars,  in  Sweden,  and 
the  point  there  taken  seem«*$6«have  been,  that  the  act  of  Parliament  only  extended  to  England, 
which  would  not  be  anUvaijkble  point,  as  the  act  of  Parliament  clearly  extends  beyond  England. 

There  waaapotfcer  case  of  a  murder  at  Barcelona^  6)  but  I  *have  not  been  able  to  find 
*105]    any  reperltJJf  W  Governor  Walts  ease,  28  St  Tr.  51,  may  be  cited,  but  that  comes  within 

the  construction  I  am  contending  for,  as  the  offence  for  which  he  was  tried  occurred  within 
the  king's  dominions*,  being  in  a  foreign  settlement  Captain  Roche's  ease  was  like  the  present.  In 
the  year  1771  he  went  ashore  with  Mr.  Ferguson  at  the  Cape  of  Good  Hope,  and  killed  him  in 
duel.  He  was  indicted  in  this  country  under  the  stat  33  Hen.  8,  e.  23,  and  wished  to  plead  two 
pleas, — a  plea  of  autrefois  acquit  before  a  judge  at  the  Cape  of  Good  Hope,  and  not  guilty.  He 
was  told  by  the  Court  that  he  oould  not  plead  both,  and  he  relied  on  the  not  guilty,  and  was 
acquitted.  There  was  also  the  case  of  Mr.  Hutchinson,(c)  who  was  indicted  for  a  murder  in 
Portugal :  he  chose  to  rely  on  a  plea  of  autrefois  acquit,  and  succeeded  on  it  In  these  cases,  there- 
fore, the  objection  made  in  the  present  case  was  not  taken.  I  now  come  to  the  second  point,  that 
the  indictment  is  defective  for  not  averring  that  either  of  these  parties  were  British  subjects,  and 
that  that  was  not  proved. 
Ls  Blanc,  J. — It  appeared  so  at  the  trial,  did  it  not? 

Curtoood. — It  appeared  that  the  prisoner  went  from  this  country,  and  was  in  the  service  of 
Great  Britain j  but  there  were  many  Portuguese  in  the  British  service  in  the  commissariat 
department  If  the  jurisdiction  is  to  be  supported  here,  I  apprehend  that  it  must  be  upon  the 
ground  that  a  British  subject  owes  allegiance  to  the  laws  of  his  country  wherever  he  goes,  not- 
withstanding he  may  owe  a  local  allegianoe  elsewhere j  and  that,  a  British  subject  being  a  part 
of  the  state,  the  British  legislature  can  bind  his  acts  in  a  foreign  country.  This  principle  received 
much  consideration  in  the  case  of  Bex  v.  Depardo,  1  Taunt  26  ;(d)  and  I  submit,  that,  if  it  be  neces- 
sary that  the  parties  should  be  British  subjects  to  bring  them  within  the  jurisdiction  of  the  Court, 

(a)  Mr.  Hargrave,  in  his  note  to  this  passage,  (n.  37,)  says,  "  In  the  reign  of  Charles  the  First, 
the  Lord  Keeper  and  Judges  of  the  King's  Bench  were  advised  with  on  a  like  occasion,  and  held 
that  the  earl  marshal  oould  not  take  an  appeal  without  a  high  constable,  and  accordingly  the 
king  appointed  the  Earl  of  Lindsay  twice  to  the  offioe,  once  to  try  an  appeal  by  Lord  Rea  against 
Mr.  Ramsey,  for  treason  committed  in  Germany ;  and  a  second  time  to  try  an  appeal  by  the 
widow  of  William  Wies  against  William  Holmes,  for  the  murder  of  her  husband,  in  the  island  of 
Terra  Nova,  in  America."  Sir  Richard  Hutton,  in  his  Reports,  (p.  3,)  says,  "  And  26  Elis.  :— 
Donghtie's  case,  petition  was  made  to  the  Queen  by  the  heir  to  make  a  constable  and  marshal,  but 
she  would  not" 

(b)  The  case  of  Chambers,  tried  in  1709 :  it  is  referred  to  in  the  case  of  Rex  v.  Althoes,  8  Mod. 
144,  in  these  terms:  "And  of  the  same  opinion  was  Lord  Chief  Justice  Holt,  in  Chambers'  case, 
who  was  tried  here  for  a  murder  committed  in  Barcelona,  in  Spain,  who  said  that  trial  was  good 
by  virtue  of  the  stat  27  Hen.  8,  c.  4,  though  the  ease  was  not  within  the  mischief  recited  by  that 
act" 

(c)  Cited  Bull.  N.  P.  245,  and  in  the  case  of  Beake  v.  Tyrrell  (1  Show.  6),  where  it  is  said, 
"  The  Court  and  jurisdiction  of  the  Admiralty  reaches  over  the  sea  all  the  world  over,  and  they 
may  sit  at  land  anywhere  in  the  East  Indies  as  well  as  here  ;  and  in  29  Car.  2,  Hutchinson's  case, 
who  was  accused  and  acquitted  in  Spain  for  killing  a  man  there,  it  was  held  to  be  a  good  bar  to 
any  proceedings  here." 

(d)  See  also  the  case  of  the  Sussex  Peerage,  11  CI.  &  Fin.  85. 
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it  is  essentia*  *bat  that  fact  should  appear  on  tho  face  of  the  indictment,  and  that,  if  it  does  not 
so  appear,  the  indictment  is  bad.  With  respect  to  the  third  objection,  that  the  indictment  should 
have  concluded  contrd  formam  etatuti,  I  am  aware  that  it  will  be  answered  that  this  was  an  offence 
at  common  law,  and  that  the  statute  only  gives  a  mode  of  trial.  But  I  apprehend  that  the 
statute  has  made  a  material  difference  in  the  offence  itself,  as  a  conviction  on  this  statute  would  be 
followed  by  all  the  consequences  of  a  conviction  for  felony,  *namely,  forfeiture  of  lands 
and  corruption  of  blood.  Before  this  statute,  offenders  of  this  kind  were  in  a  similar  situ-  f*106 
ation  to  offenders  on  the  high  seas  before  the  passing  of  the  stat  28  Henry  8,  c.  15,  the 
latter  being  triable  by  the  Lord  High  Admiral  under  the  civil  law,  and  the  former  by  the  constable 
and  marshal,  also  under  the  civil  law ;  there  being  no  such  thing  as  felony  by  the  civil  law,  according 
to  our  conception  of  the  term,  felony  being  a  penal  consequence  under  the  feudal  law ;  and  Lord 
Coke  says  (3  Inst  112),  that  pardon  of  all  felonies  does  not  pardon  piracy,  and  he  refers  to  a 
case  in  the  reign  of  Queen  Elisabeth,  as  to  the  robbing  on  the  high  seas  of  certain  merchants 
of  Venice.  I  admit  that  Lord  Coke  also  says  (1  Inst  391  b),  that,  if  "  piracy  be  tried  before  the 
Lord  Admiral  in  the  Court  of  the  Admiralty  according  to  the  civil  law,  and  the  delinquent  there 
attainted,  yet  shall  it  work  no  corruption  of  blood  nor  forfeiture  of  his  lands ;  otherwise  it  is,  if 
he  be  attainted  before  commissioners  by  force  of  the  statute  28  Hen.  8,  c.  15."  And  Lord  Hale,  too, 
lays  it  down  (1 H.  P.  C,  c.  27,  p.  365),  that,  if  pirates  be  convicted  before  the  Admiral,  or  persons 
be  convicted  of  treason  or  murder  before  the  constable  and  marshal,  it  works  no  corruption  of 
blood ;  but  if  tried  before  a  jury  it  does  so.  And  he  further  says,  that  "  it  is  out  of  the  question 
that  piracy  upon  the  statute  is  robbery,  and  the  offenders  have  been  indicted,  convicted,  and 
executed  for  it  in  the  King's  Bench  as  for  a  robbery."  If  the  offence  is  not  altered  by  the 
statute,  it  is  no  felony,  and  an  indictment  charging  it  as  a  felony  is  bod ;  but  if  the  statute  makes 
it  a  felony,  the  indictment  must  conclude  contrd  format*  etatuti;  and  if  it  does  not,  it  is  therefore 
bad. 

Abbott,  for  the  Crown. — It  is  admitted  that  there  may  be  a  trial  in  this  country  for  a  murder 
committed  in  a  foreign  dominion  belonging  to  his  Majesty,  but  it  is  contended  that  there  can  be 
no  trial  for  a  murder  committed  in  a  foreign  country  not  belonging  to  his  Majesty,  being,  it  is 
said,  an  independent  state. .  To  support  this  objection,  the  title  and  preamble  of  the  stat  33 
Hen.  8,  c.  23,  have  been  referred  to.  But  it  is  to  be  observed,  that  every  argument  to  be  derived 
from  the  title  and  the  preamble  of  that  statute  would  equally  apply  to  an  offence  committed  in 
any  foreign  possession  of  his  Majesty.  Another  argument  is  drawn  from  the  silence  of  Lord 
Coke,  who,  when  mentioning  the  trial  before  the  constable  and  marshal,  has  not  mentioned  the 
mode  of  trial  directed  by  this  statute.  It  might  not  have  occurred  to  him,  and  it  is  too  much  to 
say  that  an  act  of  Parliament  is  not  to  be  construed  according  to  its  plain  meaning,  because  even 
the  most  learned  person  has  not  noticed  it  It  has  been  said  that  this  objection  has  not  been 
taken  before,  but  I  think  due  weight  is  not  given  to  the  manner  in  which  it  was  taken  in  Ely'* 
cue.  I  have  the  manuscript  note  of  Lord  King,  who  was  present  at  the  trial,  and  he  quotes  it 
by  the  name  of  "  Ealing's  eat"  His  Lordship's  note  is  in  these  words :  "At  the  sessions  of  oyer 

and  terminer  in  Justice  Hall,  at  *the  Old  Bailey,  London,  namely,  on  the day  of 

December,  7  Geo.  1,  before  Sir  John  Fryer,  Knight,  (Lord  Mayor,)  King,  Eyres,  Mon-  f*107 
tague,  Ac.  At  this  session,  there  was  a  special  commission,  founded  on  the  33  Hen.  8,  c. 
23,  for  the  trial  of  Edward  Ealing  for  the  murder  of  Charles  Bignell,  at  Dollars,  in  the  kingdom  of 
Sweden.  The  commission  recited  the  said  act,  and  that  Edward  Ealing  was  accused  for  the 
murder  of  Charles  Bignell  in  foreign  parts,  and  had  thereupon  been  examined  by  three  of  the 
Privy  Council,  who,  upon  examination,  vehemently  suspected  him  to  be  guilty  of  tho  murder 
eciatie  igitur,  Ac.  The  indictment  taken  under  the  commission  was,  that  he,  at  Dollars,  in  the 
kingdom  of  Steeden,  without  the  kingdom  of  England,  did  murder  the  said  Charles  Bignell ;  and  on 
his  arraignment  he  objected,  by  hie  counsel,  that  the  said  act  of  the  33  Hen.  8,  c.  23,  taking  it  to 
be  in  force  still  as  to  murder,  extended  only  to  the  several  shires  in  England,  so  that  a  murder 
committed  in  one  shire  may,  according  to  the  method  prescribed  by  that  statute,  be  tried  in 
another  shire,  but  not  a  murder  committed  out  of  the  realm j  but  the  Court,  on  consideration  of 
the  statute,  resolved  that  it  did  extend  to  murder  committed  out  of  the  realm.  And  a  like  com- 
mission had  been  granted  in  the  late  Queen's  time,  in  the  case  of  one  John  Chambers,  who  was 
indicted  for  a  murder  committed  extra  hoe  regnwn,  eciL,  apud  Barcelona,  in  regno  Hiapaniaf,  was 
tried  in  June,  1709,  and  acquitted;  and  thereupon  the  Court  proceeded  to  try  this  Edward 
Ealing,  who  was  justly  found  guilty  of  murder,  and  afterwards  executed  for  the  same."  That 
was  a  case  in  which  the  murder  was  distinctly  charged  to  have  been  committed  within  the  terri- 
tory of  a  foreign  and  independent  prince ;  and  the  precedent  on  which  the  Court  relied  is  that 
of  a  murder  at  Barcelona,  also  in  the  territory  of  a  foreign  independent  prince ;  and  it  is  impos- 
sible to  suppose  that  the  Court  had  not  the  stat  33  Hen.  8,  e.  23,  brought  under  its  view  with 
respect  to  the  extent  of  its  jurisdiction  to  try  offences  committed  within  foreign  independent 
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kingdoms-  Of  the  case  of  Mr.  Hutchinmm  there  is  not  any  report  that  can  be  much  relied  on.  It 
is  mentioned  in  Shower  (1  Show.  6),  in  Bailer's  Nisi  Prius  (B.  N.  P.,  245),  and  there  is  a  short 
and  hardly  intelligible  note  of  it  in  Keble,  3  Keb.  785.(a) 

Wood,  B. — Have  yon  the  indictment  in  Ely's  caeet 

Abbott. — It  has  been  searched  for  in  the  Baga  de  Secretis,  to  which  these  indictments  shonld 
be  returned,  but  without  success,  as  the  first  indictment  that  has  been  found  there  is  that  against 
David  Roche,  in  the  *year  1775,  for  the  murder  of  Captain  Ferguson  at  the  Cape  of 
*108]  Good  Hope,  which  was  at  that  time  not  belonging  to  this  country.  In  that  case,  the 
prisoner  at  first  pleaded  a  plea  of  autrefois  acquit,  but  afterwards  withdrew  that  plea,  and 
submitted  to  the  jurisdiction  of  the  Court.  The  next  case  was  that  of  Kenneth  Mackenzie,  in  1 783 : 
he  was  tried,  convicted,  and  executed  for  the  murder  of  Kenneth  Murray  Mackenzie,  at  Moree, 
on  the  coast  of  Africa.  In  those  cases,  the  indictment  was  in  precisely  the  same  form  as  that  in 
the  present  case.  Next  came  the  case  of  Governor  Wall,  for  a  murder  at  Goree,  in  Africa,  which 
was  a  British  settlement ;  and,  in  1807,  William  Williams  was  tried  at  Chelmsford,  under  a 
special  commission,  for  a  murder  at  Charleston,  in  North  Carolina;  and,  in  1702,  Henry  Res 
and  two  others  were  tried  for  a  murder  at  the  Cape  of  Good  Hope,  then,  I  believe,  a  settlement 
belonging  to  his  Majesty,  and  were  acquitted.(6)  In  the  case  of  Depardo,  1  Taunt  26,  it  appears, 
from  the  argument  of  Mr.  Burrougk,  for  the  prisoner,  that  he  was  satisfied  on  the  authorities  that  the 
Court  had  jurisdiction  to  try  an  offence  committed  in  an  independent  foreign  kingdom.  He 
therefore  did  not  take  this  point,  though  he  did  not  pass  it  over  unnoticed :  and  when  it  is  con- 
sidered that  the  stat  33  Hen.  8,  c  23,  received  its  exposition  so  late  as  the  year  1803,  it  seems 
impossible  to  contend  with  any  effect  that  it  does  not  extend  to  an  offence  committed  in  a  foreign 
and  independent  Btate;  for,  by  the  stat  43  Geo.  3,  c.  113,  s.  6,  it  is  recited,  that  the  stat  33  Hen. 
8,  c.  23,  is  still  in  force  as  to  murder,  and  that  no  provision  is  made  therein  as  to  the  trial  of 
accessories  before  the  fact  in  murder,  or  for  the  trial  of  manslaughter,  "  whereby  persons  guilty 
of  those  offences,  and  more  particularly  when  euch  murder*  or  mantlaughtcr*  happen  to  be  com- 
mitted out  of  the  realm,  and  not  upon  the  high  teae,  may  frequently  escape  punishment;"  and  the 
stat  43  Geo.  3,  c.  113,  then  proceeds  to  make  provision  for  the  trial  of  such  accessories,  and  the 
trial  of  manslaughter.  The  second  objection  is,  that  the  indictment  does  not  contain  any  aver- 
ment that  the  person  committing  the  offence  was  a  British  subjeot  I  am  to  submit,  that  such  an 
averment  is  not  necessary.  It  is  not  in  any  of  the  precedents  that  I  have  referred  to,  and  it  is 
not  in  any  of  the  indictments  preferred  under  what  is  called  the  Admiralty  Commission  under 
the  other  statutes;  and  I  do  not  know  any  reason  that  *  would  apply  in  one  ease 
*1091  that  could  not  apply  in  the  other,  as  it  can  hardly  be  contended,  that  the  commission, 
commonly  called  the  Admiralty  Commission,  for  the  trial  of  murders  on  the  high  seas, 
would  extend  to  any  class  of  persons  to  whom  this  statute  does  not  apply.  The  offence  of  piracy 
may  admit  of  a  different  consideration,  for  that  is  against  the  law  of  nations;  but  all  the  trials 
for  murder  under  the  Admiralty  Commission  are  authorities  in  my  favour.  The  indictment  in 
the  present  case  avers,  that  the  party  murdered  was  in  the  peace  of  the  King,  and  that  the 
offence  was  committed  against  the  peace  of  the  King,  which  concluding  words  (the  contra  pacem) 
are  not  words  of  form  and  ceremony,  but  denote  that  the  offence  was  an  offence  committed  against 
the  authority  and  laws  of  that  sovereign  against  whose  peace  it  is  said  to  be;  and  it  has  been 
aiways  held  to  be  necessary  to  lay  the  offence  against  the  peace  of  the  king  in  whose  reign  it 
was  committed. 

Lord  Ellekborough,  C.  J. — Have  yon  the  form  of  any  indictment  before  the  constable  and 
marshal,  to  show  how  it  was  laid  there  ? 

Heath,  J. — They  were  all  appeals,  and  not  indictments.(c) 

Abbott. — I  have  not  any  of  them.  The  present  indictment  alleges  the  party  murdered  to  have 
been  in  the  peace  of  the  King. 

(a)  It  is  as  follows  : — "On  habeae  eorpui,  it  appeared  the  defendant  was  committed  to  Newgate 
on  suspicion  of  murder  in  Portugal,  which  (by  Mr.  Attorney),  being  a  fact  out  of  the  King's  domi- 
nions, is  not  triable  by  commission  upon  85  Hen.  8,  e.  2,  8. 1,  n.  2,  but  by  a  constable  and  marshal ; 
and  the  Court  refused  to  bail  him,"  Ac. 

(6)  The  evidence  in  the  ease  of  Bex  v.  Ely,  and  a  short  abstract  of  the  indictment,  will  be 
found  in  Vol.  1,  p.  1,  of  a  work  in  2  vols,  called  "  Select  Trials  at  the  Old  Bailey,  from  1720  to 
1724,"  which  is  in  the  library  of  Lincoln's  Inn.  There  is  also  an  abstract  of  the  commission, 
indictment,  Ac,  in  Roche'*  cote,  in  "  The  last  part  of  the  inventory  and  calendar  of  the  Baga  da 
Secretis,"  prilled  in  Append.  II.  to  the  6th  Report  of  the  deputy  keeper  of  the  public  records 
(presented  to  the  Houses  of  Parliament  in  1844),  p.  205.  The  like  as  to  Mackentit**  ease,  Id.  215. 
The  like  ae  to  Governor  WaWe  ease,  Id.  224.  The  like  as  to  William**  case,  Id.  228;  and  the 
Ike  as  to  Rea'e  case,  Id.  225. 

(c)  As  to  the  court  of  the  constable  and  marshal,  tee  4  Inst  123. 
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Lord  Bllksborough.  C.  J. — That  is  a  very  material  allegation.  It  means  under  the  pro- 
tection of  the  King. 

Abbott. — As  to  the  effect  of  indictments  concluding  contrd  pacem,  the  cases  are  collected  in 
"  Hawkins's  Pleas  of  the  Crown  ;"(a)  and  in  ancient  times,  when  the  palatinates  existed,  the 
indictment  always  concluded  against  the  peace  of  the  Earl  or  Lord  Palatine  (4  Inst  205).  This 
conclusion  contrd  pacem  is  an  assertion  that  the  offence  was  committed  against  the  laws  of  the 
King ;  and,  if  the  situation  of  the  prisoner  was  such  that  he  was  not  amenable  to  the  laws  of. 
this  country,  that  should  be  made  matter  of  defence,  as  it  was  in  the  case  of  Depardo.  With 
respect  to  the  third  objection,  that  the  indictment  does  not  conclude  against  the  form  of  the 
statute,  I  submit  that  those  words  are  only  necessary  where  the  statute  creates  the  offence, (6)  and 
where,  by  statute,  the  benefit  of  clergy  is  taken  away ;  for  an  offence  that  was  felony  before,  it  is 
not  necessary  to  charge  the  offence  contrd  formam  etatuti.  So,  it  has  been  held,  that  an  indict- 
ment for  murder  under  the  statute  of  stabbing  need  not  conclude  contrd  formam  etatuti,  (1  H.  P. 
C.  468) ;  nor  an  indictment  for  the  murder  of  a  bastard  child,  *though,  by  statute,(c) 
the  concealment  of  the  death  of  the  child  would  have  been  evidence  of  the  murder  (2  f*110 
H.  P.  C.  289.)  So,  in  the  case  Bex  v.  Berwick,  Post  C.  L.  12,  it  was  objected  that  the 
act  of  Parliament  for  the  trial  of  the  rebels  in  1746  (19  Geo.  2,  c.  9)  only  authorized  the  trial  of 
those  in  custody  on  the  1st  of  January,  1746,  and  that  the  indictment  was  bad,  because  there  was 
no  allegation  of  custody :  but  that  objection  was  overruled,  and  it  was  said,  that  the  common 
commission  of  gaol  delivery  only  extends  to  persons  actually  in  custody;  and  yet  that  is  never 
averred,  (d) 

Lord  Ellesborouoh,  C.  J. — At  the  Admiralty  Sessions,  in  cases  of  murder,  the  indictments 
state  the  person  killed  as  being  in  the  peace  of  the  king,  and  use. the  word  "feloniously." 

Abbott. — And  conclude  against  the  peace  of  the  king. 

Lb  Blanc,  J. — And  not  against  the  form  of  the  statute. 

Wood,  B. — Offences  there  are  stated  to  be  within  the  jurisdiction  of  the  Admiralty  of  England. 

Abbott. — "  Upon  the  high  seas,  within  the  jurisdiction  of  the  Admiralty  of  England :"  here  it 
Is  stated  to  be  "at  Lisbon,  in  the  kingdom  of  Portugal." 

Curwood,  in  reply. — The  case  of  Hex  v.  Ely,  as  it  appears  in  Lord  King's  manuscript,  is  in  sub- 
stance the  same  as  I  stated  it;  and  it  seems  difficult  to  suppose  that  the  omission  by  Lord  Coke 
of  all  mention  of  this  extensive  jurisdiction  eould  have  been  an  oversight 

Lord  Ellbnboroogh,  C.  J. — Does  Lord  Coke,  in  the  passage  you  cited,  mention  the  trial  by 
the  constable  and  marshal  as  the  only  trial  for  such  offences  ? 

Cuneood. — He  does  not 

Lord  Ellbkborouqb,  C.  J. — There  is  no  statute  which  makes  these  offences  triable  before  the 
constable  and  marshal. 

Curteood. — The  stat  13  Rich.  2,  c.  2,  recites,  that  the  court  of  the  constable  and  marshal  had 
encroached  to  itself  contracts,  and  many  other  actions  pleadable  at  the  common  law,  to  the  pre- 
judice of  the  king  and  oppression  of  the  people ;  and  then  confines  the  jurisdiction  of  the  con- 
stable to  "  contracts  touching  deeds  of  arms  and  of  war  out  of  the  realm,  and  *also  of 
things  which  touch  arms  or  war  within  the  realm,  which  cannot  be  determined  or  dis-  1**111 
cussed  by  the  common  law." 

Lord  Elleitborodgh,  C.  J. — It  gave  him  no  new  Jurisdiction,  but  confined  the  jurisdiction  to 
certain  subjects. 

Ouneood. — The  stat.  1  Hen.  4.  e.  14,  enacts,  that  "  all  appeals  to  be  made  of  things  done  out 
of  the  realm  shall  be  tried  and  determined  before  the  constable  and  marshal  of  England  for  the 
time  being." 

Hbath,  J. — After  the  attainder  of  the  Duke  of  Buckingham,  in  9  Hen.  8,  there  was  no  eon- 
stable,  so  that  no  appeal  eould  have  been  brought  between  the  9th  and  33d  Hen.  8. 

Lord  Ellbhborouoh,  C.  J. — That  would  show  a  reason  for  a  substituted  jurisdiction. 

Cvrwood, — There  is  a  clear  distinction  between  those  oases,  such  as  Governor  WalVe  and  Wil- 
liams', which  occurred  within  the  king's  dominions  but  without  the  realm,  and  the  other  cases 
which  have  been  cited,  which  occurred  within  foreign  independent  states,  and  in  which  this 
objection  was  not  taken,  but  might  have  been.  The  stat  43  Geo.  3,  c.  113,  has  been  referred  to 
as  an  exposition  of  the  stat  33  Hen.  8,  e.  23 ;  but  it  should  be  observed  that,  the  stat  43  Geo.  3, 
c  113,  does  not  at  all  vary  the  original  act,  or  extend  the  jurisdiction  in  respect  of  place ;  and* 
the  stat  43  Geo.  3,  c  113,  would  have  been  neeessary  in  cases  like  that  of  Governor  Wall,  for 

(a)  Vol.  2,  eh.  26,  ss.  92, 93.    See  also  the  ease  of  Bex  v.  Taylor,  5D.AR.  422. 

(b)  See  the  ease  of  Begina  v.  Polly,  1  Car.  k  Kir.  77. 

(c)  The  stat  21  Jae.  1,  e.  27,  repealed  by  the  stat  43  Geo.  8,  c.  68. 
(rf)  See  the  ease  of  Begina  ▼.  W kilty,  1  Car.  *  Kb.  106. 
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accessaries  in  cases  clearly  within  the  jurisdiction  of  the  Court,  and  for  manslaughter  committed 
within  the  king's  dominions,  but  out  of  this  realm.  With  respect  to  the  objection,  that  there  is 
no  averment  that  the  parties  were  British  subjects,  it  is  suggested,  that,  as  to  the  deceased,  that 
is  supplied  by  the  allegation  that  the  deceased  was  within  the  peace  of  the  King ;  but,  in  answer 
to  that,  I  should  have  relied  on  the  circumstance,  that,  when  the  palatinates  existed,  it  was 
alleged  to  be  against  the  peace  of  the  lords  of  the  franchise  j  and  it  was  not  until  the  stat  27  Hen. 
8,  c.  24,  that  all  indictments  were  required  to  be  laid  against  the  king's  peace,  the  king  alone 
then  having  the  power  of  pardon.  The  inference  I  should  deduce  from  the  indictments  stating 
the  offence  to  be  against  the  peace  of  the  lords  of  the  franchise,  while  the  franchise  existed,  is, 
that  the  peace  there  alluded  to  is  the  local  protection  afforded  by  the  lord  of  the  franchise,  and 
that,  therefore,  neither  the  prisoner  nor  the  deceased  was,  in  this  case,  within  the  peace  of  the 
King,  as  both  were  in  the  kingdom  of  Portugal. 

Lord  Ellenborouoh,  C.  J. — The  -King  has  an  interest  in  the  protection  of  his  rabjeets  in  parts 

beyond  the  realm,  and  there  is  a  writ  known  to  the  law  of  England,  if  subjects  have  suffered  in 

their  persons  or  goods  in  foreign  parts ;  and  the  persons  who  have  maltreated  them  there,  when 

•they  come  into  this  country,  are  called  upon  by  a  writ  out  of  Chancery  to  answer  for 

*112]    it ;  so  that  the  King's  subjects  are  considered  as  under  the  protection  of  the  King,  even 

out  of  the  realm. 

Cnrwood. — The  offender  must  be  a  person  amenable  to  the  laws  of  this  country.  That  nowhere 
appears  by  this  indictment,  which  certainly  states  him  to  be  "  late  of  London,"  but  that  merely 
shows  that  he  had  a  residence  in  this  country  at  one  time j  but  he  might  be  a  foreigner  notwith- 
standing that 

Lord  Ellenborouoh,  C.  J. — '  Against  the  peace  of  the  Kins/  applies  to  the  offender :  it  relates 
to  his  capacity  to  commit  the  crime. 

Curwood. — An  argument  has  been  deduced  from  the  uniform  precedents  used  in  the  Admiralty 
Courts,  but  there  is  a  main  distinction  between  an  offence  committed  on  the  high  seas  and  in  a 
foreign  country.  To  have  made  the  offences  similar,  the  case  put  should  have  been  that  of  an 
offence  committed  in  a  foreign  ship  on  the  high  seas,  for  the  admiralty  have  jurisdiction  only 
over  offences  committed  in  British  ships,  and  all  persons  on  board  British  ships  owe  a  local  alle- 
giance, and  therefore  it  would  be  unnecessary  to  state  them  to  the  British  subjects ;  but  when 
prisoners  are  on  foreign  ground,  and  it  is  so  stated  in  the  indictment,  I  apprehend,  that,  in  order  to 
show  their  liability  to  the  laws  of  this  country,  it  should  be  averred  that  they  are  British  subjects. 
With  respect  to  the  third  point,  that  the  Indictment  does  not  conclude  "against  the  form  of  the 
statute,"  it  is  said,  that,  where  a  statute  takes  away  the  benefit  of  clergy,  it  is  not  necessary  to 
make  this  averment,  but  the  reason  of  that  is,  that  the  taking  away  of  the  benefit  of  clergy  merely 
takes  away  from  the  prisoner  a  plea  in  bar  of  the  judgment  which  he  might  otherwise  hare 
pleaded.  But,  to  make  the  cases  similar,  we  must  suppose  that  a  statute  had  created  that  a 
felony  which  was  before  not  so ;  and,  if  I  am  right  in  my  reasoning  from  Lord  Coke,  this  offence, 
though  punishable  with  loss  of  life,  was  no  felony  till  it  became  triable  under  this  act  of  Parlia- 
ment, and  then  it  was  made  a  felony,  and  thus  it  became  necessary  in  indictments  to  aver  it  to 
have  been  committed  "  against  the  form  of  the  statute." 


The  case  was  afterwards  considered  by  the  Judges,  who  held  that  the  judgment  ought  not  to 
be  arrested. 

Lb  Blanc,  J.,  now  delivered  the  judgment  of  the  twelve  Judges,  as  follows : — This  was  an 
indictment  and  conviction  under  a  special  commission  holden  in  April  last  The  indictment 
charged,  that  the  prisoner,  at  Lisbon,  in  the  kingdom  of  Portugal,  in  parts  beyond  the  sea  without 
England,  upon  one  Harriet  Gaakett,  in  the  peace  of  God  and  our  Lord  the  King,  did  make  an 
assault :  it  went  on  to  charge  a  murder  by  shooting,  and  concluded  against  the  peace  of  our  Lord 
the  King.  Three  *  objections  were  raised  in  arrest  of  Judgment :  first,  that,  as  this 
*113]  offence  was  committed  within  the  limits  of  a  foreign  independent  kingdom,  it  could  not 
be  triable  here ;  secondly,  that  it  was  not  sufficiently  alleged  that  either  of  the  parties 
was  a  British  subject;  and,  thirdly,  that  the  indictment  should  have  concluded  against  the  form 
of  the  statute.  With  regard  to  the  first  objection,  that  depends  on  the  words  of  the  act,  which ' 
extends  to  murders  committed  in  any  place  whatsoever,  within  the  king's  dominions  or  without* 
which  are  words  plain  and  clear,  and  sufficiently  large  to  include  this  offence.  It  was  argued, 
that  the  words  of  the  statute  could  not  extend  to  places  situate  in  the  dominions  of  an  inde- 
pendent foreign  power,  but  for  this  no  authority  was  cited ;  and,  in  fact,  the  cases  are  all  the 
other  way.  The  earliest  case  is  that  of  Ckambcn,  who  was  tried  in  1709  for  a  murder  at  Barce- 
^a.    Then  followed  Ealing's  eat,  for  a  murder  at  Dollars,  in  the  kingdom  of  Sweden;  and* 
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feller  that,  the  case  of  Captain  Roche,  for  a  murder  at  the  Cape  of  Good  Hope,  in  1775.  These 
were  all  offences  committed  within  the  dominions  of  foreign  states,  and  therefore  the  Judges  have 
considered,  that,  as  the  authorities  support  the  words  of  the  statute,  the  construction  contended 
Tor  on  the  part  of  the  prisoner  cannot  prevail.  As  to  the  second  objection,  thai  it  is  not  alleged 
that  they  were  British  subjects,  the  stat  33  Hen.  8,  c.  23,  nowhere  requires  that;  but,  taking  it 
that  the  jurisdiction  only  extended  to  British  subjects,  the  Judges  are  of  opinion  that  sufficient  is 
stated  on  the  indictment  to  put  the  other  party  on  showing  the  contrary.  It  states  the  doceased 
to  be  in  the  peace  of  our  Lord  the  King,  and  that  the  offence  was  against  his  peace j  and  besides, 
in  the  indictments  at  the  Admiralty,  on  the  20  Hen.  8,  the  parties  are  never  stated  to  be  British 
subjects.  With  respect  to  the  third  objection,  the  Judges  are  of  opinion,  that  the  indictment 
need  not  conclude  eontrd  format*  etahtti,  because  the  statute  does  not  create  the  offence,  but  only 
gives  a  jurisdiction  to  try  it(oj  The  prisoner  was  afterwards  executed. 

(a)  For  the  report  of  this  ease,  we  are  indebted  to  the  kindness  of  Mr.  Curwood. 


♦WESTERN  SPRING  CIRCUIT,  1846.         [*114 


WINCHESTER  ASSIZES. 

(Crown  Side.) 

BEFORE  MB.  JUSTICE   ERLE. 


REGINA  v.  WILLIAM  PRIVETT  and   CHARLES   GOODALL. 

March  8. 

Servants  who  clandestinely  take  their  master's  oats  with  intent  to  give  them  to  their  master's 
hones,  and  without  any  intent  to  apply  them  to  their  own  private  benefit,  are  guilty  of  larceny, 
even  though  they  are  not  answerable  at  all  for  the  condition  of  the  horses. 

Labcbnt. — The  prisoners  were  indicted  for  stealing  twenty  bushels 
of  oats,  the  property  of  James  Eames,  their  master. 

It  was  proved  that  the  prisoners  took  from  the  floor  of  a  barn  of  their 
master,  five  sacks  of  un winnowed  oats,  and  secreted  them  in  a  loft  there 
for  the  purpose  of  giving  to  their  master's  horses,  they  being  employed 
as  carter  and  carter's  boy,  but  not  being  answerable  at  all  for  the  con- 
dition of  the  horses. 

The  jury  found  that  the  prisoners  took  the  oats  with 
intent  to  give  them  to  their  master's  horses,  and  with- 
out any  intent  to  apply  them  to  their  own  private 
benefit.(a) 
Erle,  J.,  reserved  the  case  for  the  consideration  of  the  fifteen  Judges, 
on  the  point  whether  the  prisoners  were  guilty  of  larceny. 
Misting,  for  the  prosecution. 

(a)  See  the  cases  of  Rex  v.  Morftt,  R.AR.C.C.  807  j  Regina  v.  HandUy,  C.  k  Mar.  647 ;  Rem 
r  Cabbage,  R.  ft  R.  C.  0. 292 ;  and  Regina  v.  EUeabet\  Jonee,  post,  p.  230. 

vol.  n. — 11 
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The  case  was  afterwards  considered  by  the  fifteen  Judges,  who  held 
the  conviction  right. 


*115]      *NOBTHERN  SUMMER  CIRCUIT,  1844. 

YORK  ASSIZES. 

{Crown  Side.) 
BEFORE  MR.  JUSTICE  CRESSWELL. 


REGINA  v.  JOHN  O'BRIAN,  THOMAS  RYAN,  DANIEL  DONO- 
VAN, DANIEL  POWER,  WILLIAM  QUINN. 

An  indictment  for  murder  charged  A.  with  giving  ft  mortal  wound  to  B.  G.,  on  the  27th  of  May, 
of  which  wound  B.  G.  died  on  the  29th  of  May;  and  that  Y.  and  Z.,  "on  the  day  and  year 
fir»t  aforesaid,  were  present,  aiding  and  abetting  A.  the  felony  aforesaid"  to  do  and  commit. 
The  jury  found  all  the  prisoners  guilty  of  manslaughter;  and  it  was  objected  for  Y.  and  Z^ 
that  the  felony  of  A.  was  not  complete  till  the  death  of  B.  G.,  but  the  Judges  held  the  convic- 
tion right. 

In  one  count  of  an  indictment  for  murder,  the  death  was  stated  to  be  by  a  blow  of  a  stick,  and 
in  another  by  the  throwing  of  a  stone.  The  jury  found  the  prisoners  guilty  of  manslaughter 
generally  on  both  counts,  and  the  Judges  held  the  conviction  right,  and  that  judgment  could 
bo  given  upon  it ;  and,  »emble,  that  these  are  not  inconsistent  statements  of  the  modes  of  death, 
but  that,  if  they  had  been  so,  no  judgment  oould  have  been  given  on  this  verdict 

Murder. — The  first  count  of  the  indictment  charged  all  the  parties, 
as  principles  in  the  first  degree,  with  the  murder  of  Benjamin  Gott,  by 
beating  him  with  fists  and  kicking  him,  which  was  not  sustained  by  the 
evidence.  The  indictment  contained  three  other  counts,  the  second  of 
which  was  in  the  following  words : 

«  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  John  O'Brian,  late  of  the  parish  of  Bradford,  in  the  said  county  of 
York,  labourer,  not  having  the  fear  of  God  before  his  eyes,  on  the  day  first 
aforesaid,  in  the  year  aforesaid,(a)  with  force  and  arms,  at  the  parish 
#11fi-  aforesaid,  in  the  county  aforesaid,  in  and  upon  *one  Benjamin 
-*  Gott,  in  the  peace  of  God  and  our  said  lady  the  Queen  then  and' 
there  being,  feloniously,  wilfully,  and  of  his  malice  aforethought  did  make 
an  assault ;  and  that  the  said  John  O'Brian,  with  a  certain  stick  of  the 
value  of  twopence,  which  he  the  said  John  O'Brian  in  his  right  hand  then 
and  there,  had  and  held,  the  said  Benjamin  Gott  then  and  there  feloni- 
ously, wilfully,  and  of  his  malice  aforethought  did  strike,  beat,  bruite, 
and  wound;  and  that  the  said  John  O'Brian,  with  the  stick  aforesaid,  so 

(«)  The  27th  of  May,  1844 
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held  by  him  as  aforesaid,  the  said  Benjamin  Gott,  in  and  upon  the  right 
side  of  the  head  of  him  the  said  Benjamin  Gott,  then  and  there,  feloni- 
ously, wilfully,  and  of  his  malice  aforethought  did  strike,  beat,  bruise, 
and  wound,  giving  to  the  said  Benjamin  Gott  then  and  there  with  the 
stick  aforesaid  so  as  aforesaid  by  the  said  John  O'Brian  in  his  right 
hand  then  and  there  had  and  held  as  aforesaid,  in  and  upon  the  said 
right  side  of  the  head  of  him  the  said  Benjamin  Gott,  one  mortal  wound, 
bruise,  and  contusion,  of  the  length  of  three  inches  and  of  the  depth  of 
one  inch,  of  which  said  last-mentioned  wound,  bruise,  and  contusion  the 
said  Benjamin  Gott,  from  the  said  27th  day  of  May  in  the  year  afore- 
said, until  the  29th  day  of  the  same  month  of  May  in  the  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  did  languish,  and 
languishing  did  live,  on  which  said  29th  day  of  May,  in  the  year  afore- 
said, the  said  Benjamin  Gott,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  of  the  said  last-mentioned  mortal  wound,  bruise,  and  con- 
tusion, died.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  Thomas  Ryan,  late  of  the  parish  aforesaid, 
labourer ;  Daniel  Donovan,  late  of  the  parish  aforesaid,  labourer  [nam- 
ing each  of  the  prisoners  as  late  of  the  parish  aforesaid,  labourer ;]  on 
the  day  and  year  first  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  with  force  and  arms,  feloniously,  wilfully,  and  of  their  malice 
aforethought,  were  present,  aiding,  abetting,  and  assisting  the  said  John 
O'Brian  the  felony  last  aforesaid  to  do  and  commit.  And  so  the 
*jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  r+1  -  - 
John  O'Brian,  the  said  Thomas  Ryan,  the  said  Daniel  Donovan,  *- 
the  said  Daniel  Power,  the  said  William  Quinn,  and  the  said  John 
MfCann,(a)  him  the  said  Benjamin  Gott,  in  manner  and  form  last  afore- 
said, feloniously,  wilfully,  and  of  their  malice  aforethought,  did  kill  and 
murder,  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity." 

Third  count:  "And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  afterwards,  to  wit,  on  the  day  and  year  first 
aforesaid,  in  the  county  aforesaid,  the  said  Thomas  Ryan,  not  having 
the  fear  of  God  before  his  eyes,  in  and  upon  the  said  Benjamin  Gott,  in 
the  peace  of  God  and  our  said  lady  the  Queen  then  and  there  being, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  make  an 
assault ;  and  that  the  said  Thomas  Ryan  a  certain  stone  of  no  value, 
which  he  the  said  Thomas  Ryan  in  his  right  hand  then  and  there  had 
and  held,  to,  against,  and  upon  the  said  Benjamin  Gott  then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought  did  cast  and  throw  : 
and  that  the  said  Thomas  Ryan,  with  the  stone  aforesaid,  so  cast  and 
thrown  by  him  as  aforesaid,  the  said  Benjamin  Gott  in  and  upon  the 
right  side  of  the  head  of  him  the  said  Benjamin  Gott  then  and  there, 

(a)  M'Cann  wh  not  tried,  not  being  in  custody. 
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1  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  strike,  wound, 
and  bruise,  giving  to  the  said  Benjamin  Gott  then  and  there,  with  the 
stone  aforesaid,  so  as  aforesaid  by  the  said  Thomas  Ryan  cast  and 
thrown  in  and  upon  the  right  side  of  the  head  of  him  the  said  Benjamin 
Gott,  one  mortal  wound,  bruise,  and  contusion,  of  the  length  of  three 
inches,  and  of  the  depth  of  one  inch,  of  which  said  last-mentioned  mor- 
tal wound,  bruise,  and  contusion  the  said  Benjamin  Gott,  from  the  27th 
day  of  May,  in  the  year  of  our  Lord  *1844,  until  the  29th  day 
*  of  the  same  month  of  May,  in  the  year  last  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  did  languish,  and  languishing 
did  live,  on  which  said  29th  of  May,  in  the  year  last  aforesaid,  he 
the  said  Benjamin  Gott,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
of  the  last-mentioned  mortal  wound,  bruise,  and  contusion,  died.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  John  O'Brian,  the  said  Daniel  Donovan,  the  said  Daniel  Power, 
the  said  William  Quinn,  and  the  said  John  M'Cann,  on  the  day  and  year 
first  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  feloniously,  wilfully,  and  of  their  malice  aforethought, 
were  present,  aiding,  abetting,  and  assisting  the  said  Thomas  Ryan  the 
felony  last  aforesaid  to  do  and  commit ;  and  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say,  that  the  said  Thomas  Ryan,  the  said 
John  O'Brian,  the  said  Daniel  Donovan,  the  said  Daniel  Power,  the 
said  William  Quinn,  and  the  said  John  M'Cann,  in  manner  and  form 
aforesaid,  the  said  Benjamin  Gott,  feloniously,  wilfully,  and  of  their 
malice  aforethought,  did  kill  and  murder,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  against  the  peace  of  our 
said  lady  the  Queen,  her  crown  and  dignity." 

The  fourth  count  was  exactly  similar  to  the  second,  except  that  it 
charged  Thomas  Ryan  with  striking  the  deceased  with  a  stick,  instead 
of  John  O'Brian,  and  charged  the  five  other  persons  as  principals  in 
the  second  degree. 

The  deceased  was  one  of  a  band  of  musicians,  all  of  whom  lived  near 
Bradford.  On  Whit-Monday,  1844,  they  were  hired  to  play  for  an 
Orange  lodge,  who  met  in  the  morning  and  marched  through  the  town 
of  Bradford  to  a  place  called  Thornton.  As  they  marched  through 
Bradford,  in  a  part  of  the  town  inhabited  by  Irish  labourers,  the  band 
played  the  "Boyne  Water,"  &c,  which  produced  a  good  deal  of 
#1 1  q_  excitement  and  irritation.  The  band  were  *dismissed  at  Thorn- 
-■  ton  at  seven  in  the  evening.  They  had  to  pass  through  Brad* 
ford  on  their  way  home,  and  then  began  to  play  again.  A  large  number 
of  Irishmen,  women,  and  children,  assembled  and  pursued  them,  over- 
took them  at  the  outskirts  of  the  town,  and  began  an  attack  upon  them. 
Some  of  the  instruments  were  first  broken,  then  the  musicians  were 
beaten,  and  in  the  affray  Benjamin  Gott  received  some  blows  on  the 
head  from  a  stick,  and  also  a  severe  blow  from  a  stone. 
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There  was  much  evidence  that  0 'Brian  was  the  man  who  struck  Gott, 
and  that  M'Cann  struck  him  with  the  stone,  but  that  was  left  in  doubt. 
Gott  was  afterwards  attended  by  a  surgeon,  and  lived  two  days.  The 
surgeon  made  a  post  mortem  examination,  and  proved  that  there  were 
two  extensive  fractures  of  the  skull  on  the  right  side  of  the  head,  one 
above  the  car,  extending  three  inches  towards  the  forehead;  the  other 
at  the  base  of  the  skull,  which  had  occasioned  a  considerable  effusion  of 
blood  on  the  brain.  He  was  of  opinion  that  both  might  have  been 
caused  by  blows  from  a  stick,  but  that  the  latter  was  more  probably 
occasioned  by  a  stone ;  that  each  was  by  itself,  and  without  the  other,  a 
mortal  injury,  and  that  he  could  not  say  which  caused  Gott's  death. 

Cresswell,  J.,  in  summing  up,  told  the  jury,  that,  if  they  thought 
that  the  deceased,  Gott,  died  of  a  wound  given  him  by  a  stick,  the  cause 
of  death  laid  in  the  second  count  was  proved ;  and  that,  if  they  thought 
he  died  of  a  wound  given  by  a  stone,  the  cause  of  death  laid  in  the  third 
count  was  proved. 

The  jury  found  all  the  prisoners  guilty  of  manslaughter. 

Heaton,  for  the  prisoners  O'Brian  and  Ryan,  objected  that  no  judg- 
ment could  be  pronounced  against  the  prisoners,  the  indictment  being 
defective  in  those  parts  of  it  *which  charged  certain  of  the  pri-  rj|e19ft 
soners  as  principals  in  the  second  degree ;  the  allegation,  that  '- 
*•  on  the  day  and  year  first  aforesaid1'  they  were  present  aiding  and 
abetting  in  the  committing  "  the  felony  last  aforesaid"  being  bad.  He 
cited  Heydons  case,  4  Coke's  Rep.  41  a.  He  also  objected,  that  no 
judgment  could  be  pronounced  against  the  prisoners,  because  the  finding 
of  the  jury  left  it  uncertain  whether  the  deceased  was  killed  by  blows 
from  a  stick,  as  alleged  in  the  second  count,  or  by  a  blow  from  a  stone, 
as  alleged  in  the  third  count. 

Cresswell,  J.,  reserved  the  case  for  the  opinion  of  the  fifteen  Judges, 
on  the  question,  whether,  upon  this  indictment  and  finding,  judgment 
could  be  pronounced  against  all,  or  any  and  which  of  the  prisoners. 

Bliss  and  Overend,  for  the  prosecution. 

Heaton,  for  the  prisoners  O'Brian  and  Ryan. 

WilkinSj  for  the  prisoners  Donovan  and  Power. 

[Attorneys — Mossman,  and  Jackman — Cooper."] 


BEFORE  LORD  DENMAN,  C.  J. a,  TINDAL,  C.  J.  ;  POLLOCK,  C.  B. ;  PARKE,  B. ; 
GURNET,  B.  ;  WILLIAMS,  J.  ;  COLERIDGE,  J.  ;  COLTMAN,  J.  ;  MAULE,  J.  ; 
ROLFE,  B.  ;    CRESSWELL,  J.  ;   AND  ERLE,  J.      Nov.  22. 

Heaton,  for  the  prisoners  O'Brian  and  Ryan. — This  indictment  is 
defective  in  not  using  the  term  "  murder"  in  the  charging  of  the  offence 
against  the  aiders  and  abettors.  It  is  defective  in  not  properly  stating 
the  time  and  place  at  which  the  deceased  was  killed.  It  is  incon- 
sistent in  charging  the  felony  to  have  been  committed  by  the  prin- 
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*1<>11  c*Pa*fl  ****  ^e  Becon^  degree  on  the  27th  of  May,  as  the  murder 
-J  was  not  completed  till  the  death  of  the  deceased  on  the  29th  ; 
and  I  submit,  also,  that  no  judgment  can  be  pronounced  in  this  case,  as 
there  is  a  general  verdict  on  an  indictment  which  charges  two  causes 
of  death  not  of  the  same  kind.  An  indictment  must  be  good  for  what 
it  professes  to  be ;  and  this  indictment  professes  to  be  an  indictment  for 
murder. 

Parke,  B. — The  question  is,  whether  a  conviction  for  manslaughter 
on  this  indictment  can  be  sustained. 

Pollock,  G.  B. — If  there  was  an  indictment  for  burglary  bad  as  to 
the  burglary,  the  party  might  still  be  convicted  of  larceny,  if  it  was 
good  as  to  that. 

Heaton. — In  the  case  of  Bex  v.  Horne,  2  Cowp.  682,  Lord  Chief 
Justice  Be  Grey  says,  in  delivering  the  unanimous  opinion  of  all  the 
Judges,  «  The  charge  must  contain  such  a  description  of  the  crime,  that 
the  defendant  may  know  what  crime  he  is  called  upon  to  answer,  that 
the  jury  may  appear  to  be  warranted  in  their  conclusion  of  <  guilty*  or 
<  not  guilty'  upon  the  premises  delivered  to  them,  and  that  the  Court 
may  see  such  a  definite  crime,  that  they  may  apply  the  punishment  that 
the  law  prescribes."  So,  Mr.  Starkie,  in  his  Criminal  Pleading,  vol.  1, 
p.  72,  says,  that,  "  in  the  case  of  Rex  v.  Holland,  5  T.  R.  607,  the 
Court  held,  that  three  things  ought  to  concur  in  every  criminal  proceed- 
ing :  first,  that  the  party  accused  should  be  apprised  of  the  charge  he 
is  to  defend ;  second,  that  the  Court  may  know  what  judgment  to  pro- 
nounce according  to  law ;  third,  that  posterity  may  know  what  law  is  to 
be  derived  from  the  record;  and,  fourthly,  that  the  accused  may  be 
enabled  to  plead  his  conviction  or  acquittal  to  another  indictment  for  the 
same  offence."  The  present  indictment  is  in  a  form  different  from  the 
*1 221  *Prece^ent8  iQ  Starkie  &  Chitty,  and  by  the  omission  of  the  word 
-I  "murder,"  as  to  the  principals  in  the  second  degree,. it  at  the 
most  only  charges  them  with  manslaughter,  and  yet  it  ends  with  a  con- 
clusion that  they  were  all  guilty  of  murder.  In  the  case  of  Rex  v.  Mar- 
thally  1  M.  C.  C.  158,  it  was  held,  that  an  indictment  which  may  apply 
to  either  of  two  different  offences,  and  does  not  specify  which,  is  bad. 

Gurnet,  B. — What  were  those  offences  ? 

Heaton. — In  that  case  the  indictment  charged  the  prisoner  with  steal- 
ing in  a  dwelling-house  articles  above  5#.  in  value,  but  it  did  not  state 
that  any  person  was  in  the  dwelling-house  at  the  time,  which  would  have 
made  it  a  capital  offence  under  the  stat.  8  W.  &  M.  c.  9,  s.  1,  or  that  no 
person  was  therein,  which  would  have  made  it  a  capital  offence  under  the 
stat.  89  Eliz.  c.  15. 

Pollock,  C.  B. — It  amounts  to  this,  that,  as,  in  that  case,  it  was  left 
uncertain  as  to  which  statute  the  indictment  was  founded  on,  the  charge 
was  reduced  to  what  it  would  have  been  if  neither  of  the  statutes  had 
ever  existed. 
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Heaton. — In  an.  anonymous  case  in  LoffVs  Reports  (Lofft's  Rep.  228), 
an  indictment  for  slanderous  words  spoken  of  a  justice  of  the  peace 
stated,  that,  before  and  after  the  6th  of  June,  he  was  a  justice,  and  that, 
at  the  petty  sessions  holden  for  Westminster,  then  and  there  the  defend- 
ant spoke  the  words ;  and  the  judgment  was  arrested,  because  it  was 
uncertain  to  what  time  the  "  then"  referred.  And  in  Heydon's  case,  4 
Coke's  Rep.  41  a,  it  was  expressly  held,  that  an  indictment  which  charged 
aiders  and  abettors  with  having  committed  their  offence  on  the  day  of 
the  stroke,  and  not  on  the  day  of  the  death,  was  bad.  I  next  have  to 
submit,  that,  as  there  is  a  general  *  verdict  on  two  counts  of  the  r*i  93 
indictment,  there  can  be  no  judgment,  as  the  modes  of  death 
stated  in  those  counts  are  different.  In  Russell  on  Crimes,  Greav.  ed., 
vol.  1,  p.  557,  it  is  laid  down,  that  "  it  will  be  sufficient  if  the  manner  of 
the  death  proved  agree  in  substance  with  that  which  is  charged." 

Lord  Den  man,  C.  J. — That  is  perfectly  well  understood. 

Heaton. — In  the  cases  of  Rex  v.  Kelly,  1  M.  C.  C.  113,  and  Bex  v. 
Thompson,  Id.  139,  it  was  held,  that  in  a  case  of  murder  or  man- 
slaughter, a  count  which  charges  the  death  to  have  been  caused  by 
striking  with  a  brick,  or  by  striking  with  the  fists,  is  not  supported  by 
proof  that  the  death  was  caused  by  falling  on  a  hard  substance.  And 
so,  in  the  case  of  Rex  v.  Martin,  5  C.  k  P.  128,  where  the  prisoner  was 
charged  with  killing  the  deceased  by  a  blow  of  a  hammer,  but  the 
appearance  of  the  injury  was  consistent  with  the  supposition  that  it  was 
occasioned  either  by  a  blow  of  a  hammer,  or  by  the  deceased  falling 
against  the  lock  or  key  of  a  door,  Mr.  Justice  J.  Parke  held,  that,  if 
the  death  was  occasioned  by  a  hammer  or  any  other  hard  substance  held 
in  the  hand,  it  was  sufficient  to  support  the  indictment ;  but  that,  if  the 
death  was  caused  by  a  fall  against  a  door,  produced  by  the  act  of  the 
prisoner,  it  was  not  so. 

Lord  Dbnman,  C.  J. — Do  you  find  any  case  which  decides  that  death 
by  an  instrument  thrown  does  not  support  a  count  which  charges  the 
death  to  be  by  striking  with  an  instrument?  Do  you  find  any  dis- 
tinction whether  it  is  cominus  or  eminus  t 

Heaton. — In  the  cases  I  have  cited,  it  was  held  that  the  charge  of  the 
instrument  going  to  the  party  is  not  supported  by  proof  of  the  party 
going  to  the  instrument. 

♦Parke,  B. — In  both  the  second  and  third  counts  of  this  indict-  r*i  94 
ment  the  death  is  alleged  to  have  been  caused  by  striking,  and 
that  is  the  material  part  of  the  allegation. 

Heaton. — I  should  submit,  that  there  was  quite  as  much  difference 
between  a  striking  with  an  instrument  held  in  the  hand,  and  a  striking 
with  an  instrument  thrown,  as  there  was  in  the  modes  of  death  laid  and 
proved  in  the  case  of  Rex  v.  Kelly.  If  the  prisoners  had  been 
acquitted,  and  were  tried  again  on  a  charge  of  killing  the  deceased  by 
a  blow  of  a  stick,  would  their  pleading  an  acquittal  on  a  charge  of 
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killing  by  throwing  a  stone  be  a  good  answer  to  the  second  indict- 
ment? 

Tindal,  G.  J. — It  would  be  the  same  killing. 

Gurney,  B. — And  it  would  be  by  the  same  sort  of  means,  namely, 
by  striking. 

ITeaton. — I  submit,  that,  if  the  two  modes  of  death  are  inconsistent, 
the  jury  should  have  found  expressly  upon  one  of  these  counts  only. 
The  learned  Judge  at  the  trial  must  have  thought  that  the  two  modes  of 
death  were  different,  or  he  would  not  have  left  the  case  to  the  jury  in 
the  way  in  which  he  did. 

Wilkins,  for  the  prisoners  Donovan  and  Power. — A  perfect  record 
should  exhibit  a  correct  and  intelligible  history  of  the  transaction  it  pro- 
fesses to  record,  and  in  all  cases  of  murder  or  manslaughter  the  offence 
must  date  not  from  the  time  of  the  injury,  but  from  the  time  of  the 
death.  Lord  Coke  says  (2  Inst.  320),  that  the  year  and  a  day  within 
which  an  appeal  of  murder  could  be  brought  "  shall  be  accounted  from 
the  death,  for  before  that  time  no  felony  was  committed,  and  thus  it 
^on  hath  been  often  resolved  and  adjudged."  In  *Heydoris  ease,  4 
-1  Coke's  Rep.  41  a,  it  was  held,  that,  if  the  mortal  blow  be  given 
on  one  day,  and  death  ensues  on  another,  and  the  indictment  charges 
accessories  with  being  present,  aiding  and  abetting,  on  the  first  day,  it 
is  bad.  This  was  decided  by  the  Judges  of  the  Court  of  King's  Bench, 
after  conference  with  the  other  Judges.  In  the  present  case,  the  princi- 
pals in  the  second  degree  are  charged  with  aiding  and  abetting  the  commis- 
sion of  a  felony  on  the  27th  of  May,  when,  according  to  Hey  dons  case, 
no  felony  had  been  committed  till  the  29th ;  and,  according  to  Hey  don  s 
case,  this  mode  of  laying  the  offence  is  bad. 

Heaton. — In  the  case  of  Regina  v.  Hicks,  2  M.  &  Rob.  802,  it  was 
held,  that,  on  an  indictment  for  child-murder,  bad  for  not  stating  the 
name  of  the  child  or  accounting  for  the  omission,  no  conviction  for  con- 
cealing the  birth  could  take  place. 

Lord  Denman,  C.  J. — Unless  there  be  a  good  indictment  for  murder, 
the  prisoner  cannot  be  convicted  of  the  concealment  of  a  birth. 

Parke,  B. — There  the  prisoner  is  convicted  on  a  statutory  power. 

Bliss,  for  the  prosecution. — The  words  by  which  the  principals  in  the 
second  degree  are  charged  in  this  indictment  are  not  precisely  the  same 
as  those  in  Hey  dons  case  ;  and,  if  any  day  at  all  is  to  be  alleged  as  to 
the  aiders  and  abettors,  it  should  be  the  day  of  the  stroke,  because  that 
is  the  only  day  on  which  the  aiders  and  abettors  are  "present  aiding 
and  abetting;"  and  if  the  aiding  and  abetting  be  laid  on  no  day,  it 
must  have  reference  to  the  time  at  which  the  principals  in  the  second 
degree  were  present.  Mr.  Serjt.  Hawkins  says,(a)  that  "  it  hath  been 
*19fi1  n0^en,  tnat  *an  allegation  of  the  day  primd  facie  somewhat  un- 
J  certain,  may  be  holpen  by  the  apparent  sense  of  the  whole." 

(a)  2  Hawk.  P.  C,  c  23,  a.  89. 
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In  Hey  don  8  case,  it  is  said  that  there  is  no  felony  till  the  day  of  the 
death ;  and  this  seems  to  have  been  so  considered  while  Wray  was  Lord 
Chief  Justice,  but  not  so  in  the  time  of  Lord  Chief  Justice  Popham,  his 
successor.  In  a  note  to  Wameford's  case,  1  Dy.  Rep.  50  b,  it  is  said 
to  have  been  "  adjudged  often  in  the  time  of  Wray,  Chief  justice  of 
England,  that  she  shall  be  supposed  to  have  been  killed  where  the  death 
was,  and  for  this  reason  three  or  four  judgments  were  reversed ;  and 
that  was  also  alleged  for  error  in  the  writ  of  error  brought  by  the 
executor  of  a  man  attainted  of  felony  against  the  Bishop  of  London, 
and  these  judgments  were  cited  at  the  bar  and  affirmed  by  the  bench ; 
but  Popham,  then  Chief  Justice,  said  that  he  had  the  same  case  in  his 
practice,  about  32  Eliz.,  upon  a  matter  in  Wales,  when  he  was  Attorney- 
General,  and  that  he  asked  the  opinions  of  the  two  Chief  Justices  and 
Chief  Baron,  and  they  answered  that  the  indictment  was  good  that  he 
killed  where  the  blow  was.  Notwithstanding,  Wray  then  cited  divers 
judgments  in  later  times ;  and  Popharn  said  that  he  had  searched  divers 
precedents,  and  the  greater  part  supposed  the  killing  where  the  blow 
was  given,  and  therefore  they  held  that  either  was  good,  and  therefore 
no  error.— Hil.  36  Eliz.,  in  B.  R."  In  Wingfield's  case,  Cro.  Eliz.  739, 
the  prisoner  was  indicted,  for  that  he,  on  the  22d  of  January,  40  Eliz., 
gave  J.  S.  a  mortal  wound,  of  which  he  died  on  the  23d  of  February, 
40  Eliz.,  and  so  W.  die  et  loco  murdered  him.  "  Exception  was  taken 
because  it  doth  not  show  at  what  day  he  murdered  him,  there  being  two 
days  mentioned  before ;"  but  Popham,  C.  J.,  said,  "  It  hath  been  re- 
solved here  lately,  in  a  Brecknockshire  case,  by  advice  of  the  justices, 
that,  if  it  be  said  that  he  murdered  him  the  day  of  the  stroke  or  the  day 
of  the  death,  both  ways  are  good,  for  *it  is  true  that  he  killed  m  ^ 
him  the  day  that  he  struck  him  and  the  other  day  also,  but  here  "- 
die  et  loco  is  uncertain  to  which  it  shall  refer,  wherefore  I  doubt  there- 
of." But  Q-awdey,  J.,  "held  it  to  be  well  enough,  and  that  it  shall 
refer  to  the  day  of  the  death,  which  is  last  mentioned."  In  the  cases 
of  Bex  v.  Hargrave,  5  C.  &  P.  170,  and  Tilley  v.  Wye,  Cro.  Eliz. 
175,  where  the  stroke  was  on  one  day  and  the  death  on  another,  and 
the  aiders  and  abettors  were  charged  with  being  "  then  and  there  pre- 
sent," this  was  held  good,  and  held  to  refer  to  the  stroke  and  not  to  the 
death ;  and  Mr.  East  says,  in  his  Pleas  of  the  Crown  (1  East,  P.  C.  351), 
"  The  abetment  should  in  all  cases  be  laid  to  the  stroke,  and  not  to  the 
death,  if  they  are  laid  on  different  days." — The  other  point  is,  that,  as 
the  second  and  third  counts  state  different  modes  of  death,  and  the  jury 
have  found  a  general  verdict  upon  both,  so  judgment  could  be  given  on 
either. 

Lord  Denman,  C.  J. — You  must  maintain  that  a  death  by  striking 
with  a  stick  and  by  throwing  a  stone  are  the  same. 

Parke,  B. — If  the  second  and  third  counts  would  both  be  supported 

tol.  n. — 12  h  2 
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by  the  same  evidence,  there  may  be  judgment ;  but  if  they  would  not, 
it  is  doubtful  which  the  jury  have  found  upon. 

.    Cresswell,  J. — If  the  modes  of  death  stated  in  the  second  and  third 
counts  are  in  substance  the  same,  there  is  no  difficulty. 

Bliss. — There  is  a  verdict  on  the  last  three  counts, ;  and  I  submit, 
that  judgment  may  be  given  on  either. 

_  9ft_      Lord  Denman,  C.  J. — The  question  is  not,  whether  there  *is  a 
-■  right  to  punish  these  men,  but  that  there  is  a  description  of  the 
offence  in  these  counts,  which  cannot  be  avoided  without  leading  to  great 
inconvenience  to  persons  making  their  defence. 

Parke,  B. — If  the  modes  of  death  stated  in  these  counts  are  incon- 
sistent, the  jury  have  found  a  verdict  which  is  inconsistent  in  itself; 
but  if  the  modes  of  death  are  substantially  the  same,  there  is  no 
inconsistency. 

ffeaton,  in  reply. — Hey  don's  case  has  never  been  overruled,  and  it 
was  a  decision  of  all  the  Judges ;  and  the  whole  difficulty  on  this  part 
of  the  case  might  have  been  avoided  by  framing  the  indictment  in  the 
usual  manner.  With  respect  to  the  judgment,  I  submit,  that,  if  the 
jury  have  found  the  prisoner  guilty  by  a  general  verdict  on  two  incon- 
sistent counts,  no  judgment  can  be  given  on  either. 


The  case  was  afterwards  considered  by  the  Judges,  who  held  the  con- 
viction right. 


*129]      'NORTHERN  SUMMER  CIRCUIT,  1845. 


DURHAM  ASSIZES. 


BEFORE  MB.   BARON  BOLFE. 


REGINA  v.  VIOLET  CRAWFORD. 

Boiling  water  is  a  "  destructive  matter"  within  the  5th  section  of  the  stat  1  Vict  c  85. 

A  woman  poured  boiling  water  over  the  face  and  into  the  ear  of  her  husband  while  he  was 

asleep,  whereby  be  was  temporarily  blind  and  permanently  deaf  on  one  side : — Held,  that  she 

might  be  convicted  of  felony  under  the  stat  1  Vict  c.  85,  s.  5. 

Indictment  on  the  5th  section  of  the  stat.  1  Vict.  c.  85.(a) — The 
first  count  of  the  indictment  charged  that  the  prisoner  feloniously  made 

(a)  By  which  it  is  enacted,  "  That  whosoever  shall  unlawfully  and  maliciously  send  or  deliver 
to,  or  cause  to  be  taken  or  received  by,  any  person  any  explosive  substance,  or  any  other  dan- 
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an  assault  on  Patrick  Crawford,  "and  then  and  there  feloniously,  unlaw- 
fully, and  maliciously  did  cast  and  throw  upon  the  said  Patrick  Crawford 
destructive  matter,  to  wit,  one  quart  of  boiling  water,  with  intent,  in  so 
doing,  then  and  there  and  thereby  him  the  said  Patrick  Crawford  to 
burn,  and  him  the  said  *Patrick  Crawford  thereby  then  and  there  r^  ~n 
did  grievously  burn,"  against  the  statute,  &c.  The  indictment  *- 
contained  three  other  counts,  which  differed  from  the  first  only  in  this, 
that,  instead  of  burning,  the  injury  alleged  to  have  been  intended  and 
effected  was,  in  the  second  count,  disfiguring ;  *in  the  third,  disabling ; 
and  in  the  fourth,  doing  grievous  bodily  harm. 

The  prisoner  was  the  wife  of  Patrick  Crawford,  and  it  was  proved, 
that,  when  her  husband  was  asleep,  she,  under  the  influence  of  jealousy, 
boiled  a  quart  of  water  in  a  coffee-pot,  and  poured  it  over  his  face  and 
into  one  of  his  ears,  and  ran  off  boasting  she  had  boiled  him  in  his 
sleep.  The  injury  was  very  grievous ;  the  man  was  for  a  time  deprived 
of  his  sight,  and  permanently  lost  the  hearing  of  one  ear. 

The  jury  found  the  prisoner  guilty. 

Rolfe,  B.,  thought  it  doubtful  whether  boiling  water  is  a  "  destruc- 
tive matter"  within  the  5th  section  of  the  stat.  1  Vict.  c.  85,  and 
respited  the  judgment,  in  order  that  the  opinion  of  the  fifteen  Judges 
might  be  taken  on  the  point. 

Wilkin%y  for  the  prosecution. 


The  case  was  afterwards  considered  by  the  fifteen  Judges,  who  held 
the  conviction  right. 

gerous  or  noxious  thing,  or  shall  oast  or  throw  upon  or  otherwise  apply  to  any  person  any  corro- 
sive fluid  or  other  destructive  matter,  with  intent,  in  any  of  the  oases  aforesaid,  to  burn,  maim, 
disfigure,  or  disable  any  person,  or  to  do  some  other  grievous  bodily  harm  to  any  person,  and 
whereby,  in  any  of  the  cases  aforesaid,  any  person  shall  be  burnt,  maimed,  disfigured,  or  disabled, 
or  receive  some  other  grievous  bodily  harm,  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  the  tstm  of 
bis  or  her  natural  life,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  three  years." 


♦LIVERPOOL  ASSIZES.(a)  [*181 

{Civil  Side.) 

BBFOKB  MR.  JUSTICE  ORBSSWELL. 

BAILEY  v.  FORREST.    Aug.  16. 

Where  a  horse  is  warranted  "  sound,"  the  plaintiff  cannot  recover  in  an  action  on  that  warranty, 
unless  he  show  that  the  horse  was  unsound  at  the  time  of  the  tale  ;  and  mere  defective  forma- 
tion, not  producing  lameness  at  that  time,  is  not  an  unsoundness  within  the  meaning  of  the 
warranty. 

Assumpsit  on  the  warranty  of  a  horse. 

(a)  These  eases  are  reported  by  John  A.  Russell,  Esq.,  B.  A.,  of  Gray's  Inn,  Barrister-at-Law, 
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It  appeared  that  the  defendant  had  sold  the  horse  in  question  to  the 
plaintiff,  on  the  18th  of  April,  1845 ;  and  that,  at  the  time  of  the  sale, 
he  was  warranted  "sound."  The  horse  had,  in  fact,  what  are  called 
"  thin-soled"  feet ;  and  some  time  after  the  sale,  he  fell  lame.  This  was 
the  breach  of  warranty  complained  of. 

Witnesses  were  now  called,  on  the  part  of  the  defendant,  who  stated, 
that  the  mere  fact  of  a  horse  being  formed  as  this  horse  was  formed 
would  not  of  itself  render  him  unsound ;  and  it  was  accordingly  con- 
tended, that  the  plaintiff  was  not  entitled  to  recover. 

Gresswell,  J.,  (in  summing  up). — The  plaintiff  must,  in  order  to 
recover  in  this  action,  make  out  that  the  horse  was  unsound  at  the  time 
of  the  sale.  Mere  defective  formation,  however,  not  producing  lame- 
ness at  the  time  of  the  sale,  is  not,  in  my  opinion,  unsoundness.  In  a 
case  on  the  warranty  of  a  horse,  tried  before  the  late  Lord  Abinger,  it 
appeared,  that,  at  the  time  of  the  sale  of  the  horse  to  the  plaintiff,  he 
remarked  that  the  horse  had  "  curby  hocks,"  and  objected  to  him  on 
that  ground.  The  defendant,  however,  gave  a  general  warranty  of 
*1 321  80un^ness9  and  the  ^plaintiff  bought  the  horse.  Some  time  after 
J  the  sale  he  sprung  a  curb.  Veterinary  surgeons  were  called  at 
the  trial,  who  stated,  that  the  term  "  curby  hocks"  indicated  a  peculiar 
form  of  the  hock,  which  was  considered  as  rendering  the  horse  more 
liable  to  throw  out  a  curb,  but  did  not,  of  itself,  occasion  lameness;  and 
that  the  horse  in  question  had  curby  hocks  at  the  time  of  the  sale. 
Upon  this  state  of  facts,  the  Lord  Chief  Baron,  in  summing  up,  told  the 
jury,  « that  a  defect  in  the  form  of  the  horse,  which  had  not  occasioned 
lameness  at  the  time  of  the  sale,  although  it  might  render  the  animal 
more  liable  to  become  lame  at  some  future  time,  was  no  breach  of  the 
warranty:"  and  this  ruling  was  afterwards  confirmed  by  the  whole 
Court.(a)  Now  this  case  shows  that  the  mere  fact  of  the  horse  in  ques- 
tion being  thin-soled  at  the  time  of  the  sale  is  not  sufficient  to  constitute 
a  breach  of  the  warranty  of  soundness ;  and,  therefore,  unless  you  are 
of  opinion  that  that  peculiar  formation  had  produced,  at  the  time  of  the 
sale,  actual  lameness,  you  will  find  for  the  defendant.(6) 

Verdict  for  the  defendant. 

Martin  and  Orompton,  for  the  plaintiff. 

Watson  and  Segar,  for  the  defendant. 

[Attorneys — Blair  and  Troughton.'] 

(a)  Brown  ▼.  Elkington,  8  M.  A  W.  132. 

(b)  See  also  Dickinson  y.  Follett,  1  M.  A  Rob.  299;  Coates  v.  Stevens,  2  M.  A  Rob.  137,  and 
Kiddell  y.  Burnard,  9  AL  A  W.  668 ;  the  rulings  in  which  two  latter  eases,  however,  appear  tc 
toe  scarcely  reoonoileable  with  the  doctrine  laid  down  in  the  text 
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♦MARSDEN  v.  GOODE.    Aug.  16.  [*188 

The  question  as  to  whether  a  tender  was  made  conditionally  or  not,  is  for  the  jury. 

Debt  for  goods  sold  and  delivered,  and  for  money  paid  Fleas — 1st, 
except  as  to  part,  nunquam  indebitatus;  2dly,  as  to  the  residue,  a 
tender. 

It  appeared  tbat  the  plaintiff  had  sold  certain  cloth  goods  to  the 
defendant ;  that,  before  delivering  these  goods  to  the  defendant,  he  had 
had  them  scoured,  in  order  to  fit  them  for  the  market;  and  that  he  had 
paid  for  the  scouring  of  the  goods  the  sum  of  92.  8*.  This  sum  the 
defendant  refused  to  pay ;  but  there  was  evidence  that  he  had  tendered 
a  check  to  the  plaintiff,  in  order  to  pay  him  the  price  of  the  goodd 
themselves. 

Baines,  for  the  plaintiff,  contended  that  the  tender  was  bad,  inasmuch 
as  it  had  been  made  by  the  defendant  as  a  payment  of  the  whole  balance 
claimed  to  be  due  by  the  plaintiff. 

Cresswbll,  J. — The  question  is,  was  the  tender  made  uncondition- 
ally ?  If  the  tender  was  made  as  a  payment  of  the  whole  balance 
claimed  by  the  plaintiff,  he  was  not  bound  to  accept  it ;  but  if  the  check 
was  tendered  unconditionally,  the  plaintiff  cannot  now  say  that  such 
tender  was  not  made.  It  is  for  you,  however,  to  say  whether  the  tender 
was  made  unconditionally,  or  not.(a) 

Verdict  for  the  plaintiff. 

Baines  and  Atherton,  for  the  plaintiff. 

Martin,  for  the  defendant. 

[Attorneys — Makin*on>  and  E.  £  B.  BennetJ] 

(a)  See  also  Eclutei*  v.  Reynold*,  7  A.  A  E.  80 ;  in  which  case  LiUledale,  J.,  is  reported  to 
hare  said,  "  The  question,  whether  a  tender  be  conditional  or  unconditional,  is  not  necessarily 
for  the  Judge.  Some  cases  are  clear,  others  not  The  Judge  is  not  bound  to  take  the  decision 
on  himself  as  a  matter  of  law." 


*SCHWABE,  Administratrix,  &c,  v.  CLIFT.    Aug.  18.  [*134 

Where  a  policy  of  insurance  on  life  contained  a  condition,  that  the  policy  should  be  void  if  the 
assured  should  "commit  suicide ;"  and  it  was  proved  that  the  assured  had  died  from  the  effects 
of  poison  taken  by  himself—  Held,  that,  in  order  to  avoid  the  policy,  it  must  be  shown  that  the 
assured,  at  the  time  he  committed  that  act,  could  distinguish  between  right  and  wrong,  so  as 
to  be  able  to  understand  and  appreciate  the  nature  and  quality  of  the  act  he  was  doing. 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance  on  life. 

The  policy  contained  a  condition,  to  the  effect,  that,  if  the  person 
assured  should  "  commit  suicide,  or  die  by  duelling  or  by  the  hands  of 
justice,"  then  such  policy  should  be  void.  The  assured,  Mr.  Schwabe, 
had,  it  appeared,  died  from  the  effects  of  sulphuric  acid  taken  by  him- 
self; but  evidence  was  gone  into  at  considerable  length  on  the  part  of 
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the  plaintiff,  to  show,  that,  at  the  time  the  deceased  took  the  said  sul- 
phuric acid,  he  was,  in  fact,  of  unsound  mind. 

Kelly y  S.  G.,  in  stating  the  defendant's  case,  contended,  that,  in  the 
present  instance,  the  soundness  or  unsoundness  of  mind  of  Mr.  Schwabe 
formed  no  part  of  the  question ;  and  that  the  insurance  office,  in  fram- 
ing such  a  clause  as  the  one  now  under  consideration,  must  be  taken  to 
have  intended  to  include  within  the  exception  contained  in  that  clause 
every  act  of  voluntary  self-destruction ;  and  he  referred,  in  support  of 
his  position,  to  the  judgment  of  Coltman,  J.,  in  Borradaih  v.  Hunter, 
5  Man.  &  G.  639,  662. 

Knowlea,  in  reply. — The  question  in  this  case  is,  did  the  deceased 
gommit  suicide?  This  term  imports  a  felonious  act;  and  hence  it 
follows,  that,  unless  the  party  who  destroys  himself  be  a  responsible 
agent  at  the  time  he  destroys  himself,  he  is  not,  in  the  eye  of 
the  law,  guilty  of  that  act.  In  Borradaih  v.  Hunter,  it  was  as- 
sumed, that,  if  the  terms  of  the  policy  had  been  the  same  as  they  are 
in  this  case,  the  decision  would  have  been  different.  The  words  of 
the  policy  in  that  case  were,  that,  if  the  assured  should  "die 
♦by  his  own  hands,"  the  policy  should  be  void ;  and,  speaking 
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with  reference  to  those  words,  Urskine,  J.,  in  delivering  his 


judgment,  makes  the  following  observations : — "  When  I  find  the  terms 

<  shall  commit  suicide,'  that  have  been  popularly  understood,  and  judi- 
cially considered,  as  importing  a  criminal  act  of  self-destruction,  ex- 
changed for  terms  not  hitherto  so  construed,  it  may,  I  think,  be  fairly 
inferred  that  the  terms  adopted  were  intended  to  embrace  all  cases  of 
intentional  self-destruction,  unless  it  can  be  collected  from  the  immediate 
context  that  the  parties  used  them  in  a  more  limited  sense  :"(a)  and  to 
the  like  effect  Tindal,  C.  J.,  says,  "  The  expression  <  dying  by  his  own 
hands'  is,  in  fact,  no  more  than  the  translation  into  English  of  the  word 
of  Latin  origin,  <  suicide.'     But  if  the  exception  had  run  in  the  terms, 

<  shall  die  by  suicide,  or  by  the  hands  of  justice,  or  in  consequence  of  a 
duel,'  surely  no  doubt  could  have  arisen  that  a  felonious  suicide  was 
intended  thereby. "(6)  The  case  of  Borradaile  v.  Hunter,  therefore, 
is  in  favour  of  the  plaintiff;  and  there  are,  besides,  several  cases 
referred  to  in  the  report  of  that  case,  in  which  the  terms  of  the  policies 
were  the  same  as  they  are  in  the  present  case,  Garrett  v.  Barclay,  5 
Man.  &  G.  643,  Kinnear  v.  Borradaile,  and  in  which  the  juries,  being 
satisfied  of  the  insanity  of  the  parties  assured,  found  for  the  plaintiffs. 
The  question  then  is,  did  Mr.  Schwabe,  when  he  took  the  poison  which 
caused  his  death,  commit  a  criminal  act  of  self-destruction  ?  Because, 
if  he  did  not,  it  is  submitted  that  the  plaintiff  is  entitled  to  recover  in 
this  action,  according  to  the  evident  meaning  of  the  words  of  the  policy. 
Moreover,  the  words  of  the  contract  are  those  of  the  insurers ;  and, 
therefore,  if  those  words  are  doubtful  in  their  meaning,  they  must  be 

M  BorradaiU  v.  Hunter,  5  Man.  A  G.  639,  660.  (b)  Id.  668. 
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construed  most  strictly  as  against  them.  But  it  is  submitted,  that  here 
there  is  no  doubt  that  those  words  were  intended  by  *the  insurers  r*-.*/* 
to  import  the  commission  of  a  criminal  act ;  and  this  is  shown,  *- 
not  only  by  the  words  themselves,  but  by  the  terms  in  connexion  with 
which  they  are  found  in  the  policy.  To  adopt  the  language  of  Lord 
Chief  Justice  Tindal,  in  the  case  referred  to,  "  The  dying  in  conse- 
quence of  a  duel  is  a  dying  in  consequence  of  a  felony  then  in  the  very 
act  or  course  of  being  committed  by  the  assured.  The  dying  by  the 
hands  of  justice  is  a  dying  in  consequence  of  a  felony  previously  com- 
mitted by  him.  And  it  appears  to  me,  upon  the  acknowledged  rule  of 
construction,  viz.  noscitur  d  sociis,  that  the  dying  by  his  own  hands 
should,  if  left  in  doubt  as  ta  its  meaning,  be  governed  by  the  same  con- 
dition as  the  other  two,  and  be  taken  to  mean  a  felonious  killing  of  him- 
self, that  is,  self-murder."(a)  The  same  rule  of  construction  must 
prevail  in  this  case ;  and  it  is  therefore  submitted,  that,  unless  the  jury 
are  of  opinion  that  Mr.  Schwabe  was,  at  the  time  of  his  death,  in  such 
a  state  of  mind  as  that  he  would  have  been  held  criminally  responsible,' 
if,  instead  of  taking  his  own  life,  he  had  taken  that  of  another  person, 
they  must  find  for  the  plaintiff. 

Cresswell,  J. — The  policy  of  insurance  in  question  is  subject  to  this 
condition,  namely,  that,  if  the  person  assured  "  shall  commit  suicide,  or 
die  by  duelling  or  by  the  hands  of  justice,  then  such  policy  shall  be  void ;" 
and  the  defendant  says,  that  the  contract  in  the  present  instance  is 
void,  because  Mr.  Schwabe,  the  assured,  did  commit  suicide.  In  order, 
however,  to  make  that  out,  it  must,  I  think,  be  made  to  appear  that 
the  deceased  died  by  his  own  voluntary  act;  that,  at  the  time  he  com- 
mitted that  act,  he  could  distinguish  between  right  and  wrong,  so  as 
to  be  able  to  understand  and  appreciate  the  nature  and  quality  of  the 
act  he  was  doing ;  and  that,  therefore,  he  was  at  that  time  a  responsible 
moral  agent.  If  Borradaile  *v.  Hunter  had  been  like  this  case, 
I  should  have  felt  myself  bound  by  it.  But  that  is  not  so. 
There  the  words  of  the  policy  were,  "  that,  in  case  the  assured  shall  die 
by  his  own  hands  or  by  the  hands  of  justice,  or  in  consequence  of  a 
duel,  this  policy  shall  be  void. "(6)  And  from  the  remarks  made  by 
JErskine,  J.,  on  these  words  in  the  course  of  his  judgment,(c)  I  take  it 
for  granted  that,  if  that  learned  judge  had  been  considering  a  policy 
like  the  present,  his  opinion  would  have  been  different  from  that  which  was 
expressed  by  him  in  the  case  referred  to.  I  draw  the  same  conclusion  from 
the  judgment  delivered  by  Lord  Chief  Justice  Tindal  in  that  case,  who 
says,  in  the  passage  already  referred  to  by  Mr.  Knowle*,  that,  "  if  the 
exception  had  run  in  the  terms  « shall  die  by  suicide,  or  by  the  hands  of 
justice,  or  in  consequence  of  a  duel,'  surely  no  doubt  could  have  arisen 
that  ^  felonious  suicide  was  intended  thereby. "(c)    Now  I  do  not  find 

(a)  BorradaiU  V.  Hunter,  b  Mjw.  A  ft.  667,  668. 
(6)  Id.  660.  (c)  Id.  668. 
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that  the  other  Judges  who  delivered  their  judgments  in  that  case  say 
anything  in  contravention  of  this ;  and  I  am  therefore  at  liberty  to  act  in 
the  present  case  on  my  own  opinion,  which  is,  that  it  must  appear  that 
the  deceased  was  a  responsible  moral  agent  at  the  time  of  his  death,  in 
order  to  make  the  act  committed  by  him  amount  to  suicide ;  it  being 
borne  in  mind,  however,  that  the  jury  must  assume  that  he  was  a  respon 
sible  moral  agent,  unless  the  plaintiff  prove  the  contrary.  Tou  will 
therefore  say,  whether  Mr.  Schwabe  died  of  his  own  act,  committed  for 
the  purpose  of  destroying  life ;  and  whether  he  could,  at  the  time,  dis- 
tinguish and  understand  the  nature  and  quality  of  the  act  he  .was  doing. 
If  you  are  of  opinion  that  he  could  not,  you  will  find  for  the  plaintiff; 
if  you  are  of  opinion  that  he  could,  you  will  find  for  the  defendant. 

Verdict  for  the  plaintiff. 
^  oo-i  *Knowles,  Crompton,  and  J.  Henderson,  for  the  plaintiff. 
J  Kelly,  (S.  O.),  Martin,  and  Unthank,  for  the  defendant. 
[Attorneys — Cunliffes  ft  Co.,  and  Fisher.] 


CLIFT  v.  SCHWABE,  Administratrix  (in  Error.)    [June  16, 1846.1 

{In  the  Exchequer  Chamber.) 

In  this  case  it  was  held,  by  Parke,  B.,  Alderson,  B.,  Patteson,  J., 
and  Rolfe,  B.,  that  the  words  "  commit  suicide"  in  the  policy  of  insurance 
included  all  cases  of  voluntary  self-destruction,  and  that,  if  Mr.  Schwabe 
voluntarily  killed  himself,  it  was  immaterial  whether  he  was  at  the  time 
sane  or  not ;  Pollock,  C.  B.,  and  Wightman,  J.,  being  of  a  contrary 
opinion.     Judgment  was  therefore  given  for  the  plaintiff  in  error. 


PETRIE  and  Others  v.  DAWSON  and  Others.    Aug.  19. 

A  reversionary  interest  in  trade  fixtures  will  pass  to  a  purchaser  under  a  parol  agreement 

Case  against  the  Sheriff  of  Lancashire,  for  seizing  a  certain  steam- 
boiler  of  the  plaintiffs,  and  converting  the  same.  There  was  also  a  count 
in  trover.  The  defendants  pleaded,  inter  alia,  that  the  plaintiffs  were 
not  possessed. 

It  appeared,  that,  in  the  month  of  June,  1840,  a  certain  building, 
together  with  an  engine  and  other  fixtures  contained  therein,  and  among 
them  the  steam  boiler  in  question,  had  been  let  by  one  Berry  to  a  person 
named  Whitehead,  for  a  term  of  five  years,  at  a  yearly  rent  of  £7. 
Whitehead  occupied  the  premises  for  some  time ;  and  although  he  had 
ceased  to  occupy  them  before  the  time  of  committing  the  grievances 
complained  of  in  this  action,  they  still  continued  in  his  possession.  It 
further  appeared  that  Petrie  &  Co.,  the  plaintiffs,  had  done  work  for 
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Berry,  on  account  of  which  he  owed  them  a  considerable  sum  of  money ; 
and  that,  in  the  month  of  February,  1843,  it  was  agreed  in  writing, 
between  W.  Petrie,  one  of  the  partners,  and  Berry,  that  the  aforesaid 
building,  engine,  &c,  should  be  sold  to  Petrie  &  Go.  in  discharge  of  that 
debt.  The  building,  engine,  &c,  were  sold  accordingly ;  and,  after  the 
sale,  Petrie  &  Co.  applied  to  Whitehead  for  the  rent  thereof,  which  rent, 
however,  he  never  paid.  Some  time  after  this  an  action  was  commenced 
by  Whitehead  against  Berry,  in  which  judgment  was  obtained  and 
execution  sued  out ;  and  under  this  execution  the  steam-boiler  ih  ques- 
tion was  seized  by  the  defendants  and  sold.  This  was  the  conversion 
complained  of. 

*Knowle8,  for  the  defendants,  now  submitted,  that  the  plain-  r#-  „q 
tiffs  were  not  entitled  to  recover,  inasmuch  as  they  had  failed  to  *- 
prove  a  purchase  by  them  of  the  boiler,  which  the  defendants  had  seized 
under  the  writ  of  execution  directed  to  them.  Berry  had  sold  to  the 
plaintiffs  a  building :  and  he  had  likewise  sold  to  them  certain  fixtures, 
and  an  engine,  boiler,  &c,  all  of  which  were  fixed  to  the  freehold,  and 
in  which  he  had,  at  the  time  of  the  sale,  only  a  reversionary  interest 
But  that  interest  could  not  pass  otherwise  than  by  deed ;  whereas  the 
agreement  in  this  case  was  by  parol  merely,  and  the  plaintiffs  therefore 
took  nothing  under  it. 

Gresswell,  J.— -The  steam-boiler  was  a  trade  fixture,  and  would,  in 
my  opinion,  pass  to  the  plaintiffs  under  the  agreement  produced. 

Verdict  for  the  plaintiffs. 

W.  H.  Watson  and  Cowling,  for  the  plaintiffs. 

Knowle*  and  Segar,  for  the  defendants. 

[Attorneys — J.  $  27".  Sellors,  and  Harnmerton.'] 


GRIFFIN  v.  ASHBY.    Aug.  20. 

A^  B.,  and  0.  made  a  joint  and  several  promissory  note.  A.  died,  leaving  B.  his  executor.  C. 
being  afterwards  sued  on  the  note,  pleaded  the  Statute  of  Limitations ;  and  the  plaintiff,  in 
order  to  take  the  ease  out  of  the  statute,  proved  a  payment  of  interest  on  the  note  by  B.  within 
six  years : — Semble,  that  the  plaintiff  was  entitled  to  recover,  without  reference  to  the  question 
whether  B.  had  paid  sueh  interest  as  the  executor  of  A.  or  as  a  party  to  the  note. 

Debt  against  the  defendant,  as  one  of  the  makers  of  a  joint  and  several 
promissory  note.     Plea,  the  Statute  of  Limitations. 

It  appeared  that  the  promissory  note  in  question  had  been  made  in 
the  year  1827,  by  W.  Ashby,  H.  Ashby,  and  David  Ashby.  David 
Ashby  was  the  defendant  in  this  action ;  W.  Ashby  had  been  dead  for 
some  years;  H.  Ashby  *was  his  executor;  and  it  was  proved,  rj>14ft 
that,  within  six  years  before  action  brought,  H.  Ashby  had  paid  *- 
interest  on  the  promissory  note. 

Martin,  for  the  plaintiff,  now  contended,  that  this  payment  of  interest 

vol.  n. — 18  I 
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by  H.  Ashby  took  the  case  out  of  the  Statute  of  Limitations  as  against 
the  defendant. 

KnowleBy  contri. — It  is  incumbent  on  the  plaintiff,  in  order  to  take 
thiB  case  out  of  the  statute,  to  show,  that,  within  six  years  before  action 
brought,  there  was  a  payment  of  interest  on  this  promissory  note  by  some 
one  of  the  parties  thereto.  H.  Ashby,  however,  is  not  only  one  of  the 
joint  makers  of  this  note,  but  he  is  likewise  executor  of  his  father,  W. 
Ashby ;  and  I  shall  be  able  to  show  that  he  paid  the  interest  in  question 
in  his  capacity  of  executor  only.  If  this  be  so,  then  it  is  submitted,  that 
such  payment  of  interest  will  not  take  the  case  out  of  the  statute  as 
against  David  Ashby.  The  question,  therefore,  is,  whether  the  payment 
of  interest  was  made  by  H.  Ashby  as  the  executor  of  his  father,  or  as  a* 
party  to  the  note. 

Cresswell,  J.,  without  hearing  the  evidence,  directed  the  jury  to  find 
a  verdict  for  the  plaintiff.(a)  Verdict  for  the  plaintiff. 

J(t1 -1_      *MarHn  and  Jamet,  for  the  plaintiff. 
-*       Knowles  and  Cleasby  for  the  defendant. 

[Attorneys —  Wartnabtf  and  MoUoy.'] 

(a)  In  the  case  of  Atkin*  v.  Tredgold,  2  B.  A  C.  23,  A.  and  B.  made  a  joint  and  several  pro- 
missory note.  A.  died,  leaving  B.  and  three  others  his  executors ;  and,  ten  years  after  his  death, 
B.  paid  interest  upon  the  note  in  his  individual  capacity.  In  an  action  brought  upon  the  note 
against  the  executors  of  A.,  it  was  held  that  the  payment  of  interest  by  B.  did  not  take  the  ease 
out  of  the  Statute  of  Limitations,  so  as  to  make  A/s  executors  liable.  And  so  it  has  been  held, 
ithat,  after  the  death  of  one  maker  of  a  joint  and  several  promissory  note  signed  by  two,  a  pay- 
ment upon  it  by  the  executor  of  the  deceased  party  will  not  take  the  debt  out  of  the  Statute  of 
Limitations  as  against  the  survivor,  (Slater  v.  Lamou,  1  B.  A  Ad.  396.)  These  cases  would 
appear  to  be  hardly  consistent  with  the  ruling  of  the  learned  Judge  in  the  above  case  of  Gryfi* 
v.  A*hly  ;  inasmuch,  as,  in  the  former,  evidence  was  admitted  to  show  that  the  party  who  paid 
the  interest  made  such  payment  in  his  own  character,  as  one  of  the  makers  of  the  note,  and  not 
in  his  character  of  executor  of  the  other  maker  thereof;  whilst,  in  the  latter,  it  was  expressly 
stated  by  the  Court,  "  that,  where  a  joint  contract  is  severed  by  the  death  of  one  of  the  contrac- 
tors, nothing  can  be  done  by  the  personal  representative  of  the  other  to  take  the  debt  out  of  the 
statute  as  against  the  survivor,"  (Slater  v.  Zaitwm,  1  B.  A  Ad.  396);  a  principle  which  would 
almost  seem  to  involve  the  necessity,  in  cases  where  the  party  doing  the  act  is  liable  personally, 
as  well  as  in  his  representative  capacity,  of  admitting  evidence  to  show  in  which  character  the 
act  in  question  was  done. 


HASSELL  and  Another  v.  WATSON  and  Another.    Aug.  20. 

The  captain  of  a  ship  was  instructed  to  apply  for  a  cargo  to  A. ;  and,  in  the  event  of  A.  not  being 
on  the  spot,  then  to  apply  to  B.  (both  being  agents  of  the  charterers)  for  the  same  purpose. 
He  applied  to  both  accordingly,  and  was  refused  a  cargo  by  both.  An  action  was  brought  by 
the  owners  to  recover  the  freight :  and,  in  order  to  do  away  with  the  effect  of  the  proof  as  to 
XL's  refusal,  a  letter  from  B.  to  the  defendants  was  tendered  in  evidence,  to  show  that,  prior  to 
such  refusal,  B.  had  renounced  their  agency : — Held,  to  be  inadmissible. 

TTdd,  further,  that  A.  having  been  on  the  spot,  what  passed  between  B.  and  the  captain  was 
important  only  in  so  far  as  it  was  confirmed  and  adopted  by  A. 

Assumpsit  on  a  charterparty  for  freight. 

It  appeared  that,  towards  the  end  of  the  year  1844,  the  defendants 
had  chartered  a  vessel  of  the  plaintiffs,  to  proceed  from  Liverpool  to 
Ichaboe,  or  some  safe  island  adjacent,  and  there  to  receive  from  the 
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defendants'  agents  a  cargo  of  guano.     The  ship  was  to  be  consigned  to 
the  agents  of  the  charterers ;  and  seventy  days  were  to  be  allowed  for 
loading.     The  captain  was  instructed  to  apply  for  a  cargo  to  one  Wilson, 
the  agent  of  the  defendants  at  Ichaboe ;  and  he  was  further  instructed, 
that,  in  the  event  of  Wilspn  not  being  on  the  spot,  he  should  apply  for 
that  purpose  to  one  Wade.     The  ship  arrived  at  Ichaboe  on  the  18th 
of  January,  1845.     On  the  19th  the  captain  saw  Wilson,  and  told  him 
that  he  had  been  instructed  to  apply  *to  him  for  a  cargo.    Wfl-  p^o 
son  said  that  he  would  not  be  able  to  give  him  a  cargo,  because  *■ 
the  guano  was  all  gone.    He  then  applied  to  Wade  on  the  same  subject, 
and  from  him  ho  received  a  similar  answer.     Subsequently  to  this,  and 
'before  the  24th  of  January,  the  captain  made  repeated  applications, 
both  to  Wilson  and  Wade,  on  the  subject  of  getting  a  cargo  for  his  ship, 
but  without  success.    Wilson  still  said  that  it  was  impossible  for  him  to 
do  anything  for  the  Watsons ;  and  Wade  at  last  advised  the  captain  to 
wait  no  longer  at  Ichaboe,  but  to  go  to  some  cotton  port,  and  load  a 
cargo  there.     The  captain  accordingly  sailed  from  Ichaboe  for  Charles- 
ton on  the  24th  of  January,  at  which  place  he  arrived  on  the  18th  of 
March ;  and  in  the  month  of  April  following  he  returned  to  Liverpool 
with  a  cargo  of  cotton.     It  was  proved  that  the  ship  could  have  carried 
450  tons  of  guano ;  and  this  action  was  brought  to  recover  the  freight 
which  would  have  been  payable  thereon,  together  with  a  sum  for  dis- 
bursements. 

The  ground  upon  which  the  plaintiffs  rested  their  claim  was,  that  tho 
agents  of  the  defendants  had,  by  giving  notice  to  the  captain  of  the  ship 
that  they  could  not  provide  a  cargo  according  to  the  terms  of  the  char- 
ter, discharged  them,  the  plaintiffs,  from  the  performance  of  their  con- 
tract. In  answer  to  this,  the  defendants  gave  evidence  to  show,  that,  so 
far  as  Wilson  was  concerned,  although  he  had  said  that  he  could  not 
provide  a  cargo  for  the  ship  at  Ichaboe,  yet  that  he  had  told  the  captain 
that  there  were  reports  of  guano  both  north  and  south  of  that  island, 
and  that,  therefore,  he  should  wait  until  he,  Wilson,  could  give  him  fur- 
ther instructions.  And,  in  order  to  rebut  that  portion  of  the  plaintiff's 
evidence  which  related  to  Wade, 

Martin,  for  the  defendants,  proposed  to  read  a  letter  from  Wade  to 
them,  to  show  that,  prior  to  the  date  of  the  transaction  in  question,  he 
had  renounced  the  defendants'  agency. 

*  Watson  objected,  that  the  letter  was  not  admissible.  [*143 

Cresswell,  J.,  refused  to  receive  it  in  evidence. 

Watson  then  addressed  the  jury  in  reply.     And 

Cbbsswell,  J.,  in  summing  up,  told  them,  that,  so  far  as  regarded 
that  portion  of  the  evidence  which  related  to  Wade,  Wilson  having  been 
on  the  spot,  what  had  passed  between  Wade  and  the  captain  was  not 
important  except  in  so  far  as  it  was  confirmed  and  adopted  by  Wilson, 

Verdict  for  the  plaintiffs. 


143  GORMAN  r.   BODDY.    North.  S.  C.  1845. 

Watson  and  Crompton,  for  the  plaintiffs. 
Martin  and  Henderson,  for  the  defendants. 

[Attorneys — Lowndes,  and  KeighUey.'] 


ROBB  v.  STARKEY.     Aug.  21. 

When  notice  to  produce  a  document  had  been  given  to  the  defendant,  and  there  was  menhf 
tvidsne*  to  go  to  the  jury  that  such  document  was  in  his  possesion — Held,  that,  the  document  not 
baring  been  produced  when  called  for,  the  plaintiff  might  give  secondary  evidence  thereof, 

Assumpsit  for  not  delivering  a  quantity  of  guano  purchased  by  the 
plaintiff  of  the  defendant,  according  to  a  special  Agreement.  Plea,  nan 
assumpsit. 

In  order  to  prove  the  contract,  the  following  evidence  wass  given : — 
The  plaintiff's  broker  had  drawn  up  the  contract,  and  had  delivered  it 
to  his  clerk,  for  the  purpose  of  its  being  sent,  in  the  ordinary  course  of 
business,  to  one  Bourne,  who  was  acting  as  broker  for  the  defendant  in 
making  the  contract  in  question.  The  clerk,  when  called,  stated  that 
he  could  not  say  positively  whether  he  had  sent  that  particular  contract 
to  Bourne,  or  not;  but  he  likewise  stated,  that,  if  it  came  into  his  hands 
*1zLTI  *°  ^e  delivered  to  *Bourne  in  the  ordinary  course  of  business,  he 
J  had  no  doubt  that  it  had  been  so  delivered.  Notice  to  produce 
the  contract  had  been  given  to  the  defendant ;  and,  it  not  having  been 
produced  when  called  for, 

Watson,  for  the  plaintiff,  proposed  to  give  secondary  evidence  thereof. 

Worthy,  for  the  defendant,  objected,  on  the  ground  that  there  was 
no  proof  that  the  contract  had  ever  been  delivered  to  the  defendant's 
agent. 

Grbsswell,  J.,  however,  thought  that  there  was  evidence  to  go  to  the 
jury  that  the  contract  had  been  delivered  to  Bourne  on  behalf  of  the 
defendant ;  and  he  therefore  permitted  the  plaintiff  to  give  secondary 
evidence  thereof.  Verdict  for  the  plaintiff. 

W.  H.  Watson,  Hoggins,  and  Paterson,  for  the  plaintiff. 

Worthy  and  Crompton,  for  the  defendant. 

[Attorneys — Paterson  and  Clay.'] 
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A.  gave  B.  a  written  order  for  ten  firkins  of  batter,  which  were  to  be  sent  to  A-  by  a  particular 
carrier.  B.  sent  by  that  carrier  twelve  firkins  instead  of  ten.  A.  refused  to  receive  more  than 
ten  firkins ;  and,  as  the  carrier  would  not  deliver  less  than  the  whole  number  sent,  he  refused 
to  take  the  butter  at  all.  He,  however,  drew  a  sample  from  one  of  the  firkins  :—Held,  that, 
under  these  circumstances,  there  had  been  neither  an  actual  nor  a  constructive  delivery  of  the 
butter  to  A.,  and  consequently  no  acceptance  thereof  by  him,  to  as  to  satisfy  the  Statute  of 
Frauds. 

Debt  for  goods  sold  and  delivered. — Plea,  nunquam  indebitatus. 
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The  plaintiff  in  this  case  was  a  provision-merchant  in  Liverpool ;  and 
it  appeared,  that,  in  the  month  of  March,  1845,  the  defendant  had  seen 
a  parcel  of  52  firkins  of  butter  at  his  warehouse,  ten  of  which  he 
requested  the  plaintiff  to  send  to  him.  These  were  sent  and  paid  for. 
Some  time  after  this  transaction,  viz.  on  the  5th  of  April,  1845,  the 
plaintiff  wrote  to  the  defendant  as  follows : — 

« I  have  to  offer  you  the  remainder  of  that  lot  of  butter  of  which  you 
had  10 ;  I  sold  another  10  since,  and  there  are  left  21  following  num- 
bers, say  from  21  to  41,  for  which  I  will  take  95*.  to  clear  the  parcel/' 
To  this  note  the  defendant  sent  the  following  answer : — 
"  Tou  may  send  me  10  firkins  more  of  same  lot  of  butter  at  94$.     If 
y<Ju  send  them,  send  them  immediately  by  Marsden  and  the  rail." 

And  on  receipt  of  this  order  the  plaintiff  sent  12  firkins  of  butter  to  the 
defendant,  %j  the  conveyance  pointed  out.    When  the  twelve  firkins  were 
brought  to  the  defendant's  place  of  business,  he  refused  to  receive  them, 
alleging  as  his  reason,  that  he  had  ordered  only  10  firkins,  and  that  he 
would  take  no  more.     The  carrier  said  that  he  must  either  have  them  all 
or  none :  and  he  said  this,  not  because  of  any  special  order,  but  because  his 
general  practice  was,  never  to  deliver  part  only  of  a  parcel  of  goods.   The 
twelve  firkins  were  accordingly  set  down  in  the  street.     They  were  never 
in  the  defendant's  shop ;  but  whilst  they  were  in  the  street  he  drew  a 
sample  from  one  of  the  firkins,  and  said  that  the  quality  of  the  butter  was 
inferior.     The  carrier  then  put  the  goods  into  his  cart,  and  sent  them 
back  by  railway  to  his  warehouse  in  Liverpool.     The  defendant  immedi- 
ately *wrote  to  the  plaintiff,  returning  the  invoice,  and  objecting  r+1dfl 
to  receive  the  butter,  because  it  was  of  inferior  quality :  and  on  *• 
being  written  to  by  the  plaintiff  on  the  subject,  he  again  wrote  to  say, 
that  he  would  not  receive  the  butter,  because  the  firkins  sent  were  not 
"  following  numbers,"  and  also  because  there  were  two  firkins  over  the 
order.      To  this  the  plaintiff  replied,  offering  to  take  back  the  two 
firkins,  but  insisting  on  the  defendant  keeping  the  other  ten.     This  the 
latter  refused  to  do ;  and  the  plaintiff  accordingly  brought  this  action  to 
recover  the  price  thereof. 

Robin*ony  for.  the  plaintiff. — The  defences  insisted  on  in  this  case 
are,  first,  that  the  quality  of  the  butter  bought  by  the  defendant  of  the 
plaintiff  in  April  did  not  correspond  with  the  quality  of  that  which  he 
bought  of  him  in  March.  But  whether  the  defendant  make  this  out,  or 
not,  is  immaterial.  There  was  no  warranty  as  to  the  quality  of  the 
butter ;  and  the  only  condition  imposed  by  the  defendant's  order  was 
complied  with,  namely,  that  the  butter  should  be  of  the  "  same  lot"  as 
that  from  which  the  previous  parcel  had  been  sent.  The  other  defence 
set  up  is,  that  twelve  firkins  were  sent  instead  of  ten.  There  was, 
however,  nothing  said  by  the  plaintiff  compelling  the  defendant  to  take 
the  whole  twelve  firkins :  if  there  had,  then  he  would  not  have  been 
bound  to  take  any  part.     But  there  is  no  authority  to  show,  that,  as 
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this  was  not  done,  bot  that,  on  the  contrary,  the  defendant  was  at 
liberty  either  to  keep  or  to  send  back  the  two  extra  firkins,  he  was  not 
therefore  bound  to  keep  the  ten  which  he  had  ordered. 

Martin,  for  the  defendant. — This  contract  is  within  the  17th  section 
of  the  Statute  of  Frauds ;  and  it  is  therefore  submitted,  that  the  plain- 
tiff has  no  case.  First,  there  is  no  memorandum  of  the  contract  to 
satisfy  the  statute.  The  order  given  by  the  defendant  was  in  these 
words :  "  Tou  may  send  me  10  firkins  more  of  same  lot  of  butter  at  94*." 
The  proposal,  therefore,  Was  for  ten  firkins ;  the  *number  sent 


*147] 


by  the  plaintiff  was  twelve,  and  these  were  sent  in  one  entire  bulk, 


and  at  one  entire  price;  and  the  carrier  refused  to  deliver  the  ten,  unless 
the  whole  were  taken.  Again,  if  the  defendant's  order  be  read  in  con- 
nexion with  the  plaintiff's  letter  to  him  of  the  5th  of  April,  the  meaning 
of  that  order  will  appear  to  be,  that  the  ten  firkins  which  were  to  be 
sent  were  to  be  "  following  numbers ;"  whereas  those  sent  by  the  plain- 
tiff were  not  "  following  numbers."  There  was,  therefore,  no  compli- 
ance with  the  defendant's  proposal;  and  consequently  there  is  no 
memorandum  of  any  contract  made  between  these  parties.  Secondly, 
there  was  no  acceptance  of  the  goods  by  the  defendant,  so  as  to  satisfy 
the  statute.  It  is  clear  that  there  was  no  actual  acceptance  of  the 
goods  by  him :  and  it  is  submitted,  that  the  delivery  to  the  carrier  was 
not,  under  the  circumstances,  a  delivery  to  the  defendant. 

Robinson,  in  reply. — The  goods  were  delivered  for  the  purpose  of  this 
action.  Presuming  that  there  was  a  sufficient  memorandum  of  the  con- 
tract to  satisfy  the  statute,  it  is  submitted,  that  the  delivery  of  the  goods 
to  the  carrier  was  sufficient  to  entitle  the  plaintiff  to  maintain  this  action, 
at  all  events  to  recover  the  price  of  the  ten  firkins.  Moreover,  if  the 
defendant  meant  to  repudiate  the  contract,  he  had  no  right  to  exercise 
an  act  of  ownership  over  the  goods,  which  he  did,  by  taking  a  sample 
from  one  of  the  firkins. 

Cbesswbll,  J. — At  that  time  the  possession  of  the  goods  was  in  the 
carrier,  and  he  might  perhaps  maintain  trespass  against  the  defendant 
fbr  doing  as  he  did.  But  that  will  not  help  you.  How  can  you  make 
out  that  these  goods  were  delivered  to  the  defendant?  •  -They  were  sold, 
but  I  do  not  think  that  you  have  proved  a  delivery.  The  defendant 
never  got  the  butter ;  there  was  therefore  no  actual  delivery  to  him. 
Nor  was  there  any  delivery  to  the  carrier  as  the  defendant's  agent.     I 

*14fi1  ^°  not  see  ^at  *^e  carr*er  ****  *"*  agent  t°  receive  more  than 
-*  ten  firkins.  The  delivery  of  the  ten  firkins,  therefore,  to  the 
carrier,  with  two  others,  as  one  parcel,  was  a  delivery  in  respect  of  which 
the  carrier  was  not  the  defendant's  agent;  and  it  thus  appears  that 
there  was  no  delivery  of  the  goods  to  the  defendant  at  all,  and,  conse- 
quently, there  could  be  no  acceptance  thereof  by  him,  so  as  to  satisfy 
the  statute. 

Plaintiff  nonsuited. 
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Robinson,  for  the  plaintiff. 

Martin  and  Atherton,  for  the  defendant. 

[Attorneys — Fisher,  and  Warelh'] 


GREEN  v.  ROGERS.    Aug.  22. 

Under  a  feigned  issue,  brought  to  try  the  right  of  property  in  eertein  goods  which  hsd  been 
seised  under  an  execution  against  A. — Held,  that  the  question  for  the  jury  was,  not  whether 
the  goods  were  the  property  of  the  plaintiff  in  the  feigned  issue,  or  of  A.,  but  merely  whether 
they  were  or  were  not  the  property  of  the  former. 

Feigned  issue  brought  to  try  the  right  of  property  in  certain  goods. 
The  issue  was  in  the  usual  form ;  the  plaintiff  asserting  that  the  goods 
in  question  were  her  property,  which  assertion  the  defendant  denied. 

The  goods  which  were  the  subject  of  dispute  had  been  seized  by  the 
Sheriff  of  Cheshire,  under  an  execution  against  one  Depledge,  who  was 
the  plaintiff's  son-in-law.  At  the  time  the  levy  was  made,  the  plaintiff, 
with  Depledge  and  his  wife,  were  all  living  in  one  house,  and  the  goods 
which  were  therein,  and  which  had  been  seized  under  the  execution,  she 
claimed  to  be  her  property.  The  evidence  was  contradictory,  as  to 
whether  they  really  were  the  plaintiff's  property  or  not ;  and  some  evi- 
dence was  likewise  given,  to  show  that,  at  all  events,  they  did  not  belong 
to  Depledge. 

Martin,  for  the  plaintiff,  submitted,  that,  between  the  "plaintiff  r+14q 
and  defendant  in  this  case,  the  question  was  whether  the  goods  ■■ 
belonged  to  the  plaintiff  or  to  Depledge ;  because,  if  they  did  not  belong 
to  the  latter,   the  sheriff  had  no  right  to  seize  them  under  an  execu- 
tion against  him. 

CRES8WELL,  J. — These  goods  were  taken  as  Depledge's,  and  no  one 
had  any  right  to  interfere  with  that  seizure,  except  a  person  who  had  a 
property  in  the  goods.  If  Mrs.  Green  had  no  property  in  the  goods,  it 
matters  not  whether  they  belonged  to  Depledge  or  not, — she  had  no 
» right  to  interfere;  and  the  sole  question  therefore  is,  whether,  at  the 
time  of  the  seizure,  these  goods  were  the  property  of  Mrs.  Green,  the 
plaintiff.  Verdict  for  the  plaintiff. 

Martin  and  Crompton,  for  the  plaintiff. 

Baines  and  Atherton,  for  the  defendant. 

[Attorneys — Green  and  Francis  ] 


TYREE  v.  KING.     Aug.  22. 

JLn  auctioneer  entered  into  an  agreement  on  behalf  of  A.  to  tell  certain  premiaes  to  B.,  without, 
baring  communicated  to  A.  that  B.  was  in  treaty  for  aueh  premise*.  A.  had  himself  pre- 
Tionaiy  sold  the  premises  to  another  party,  and  therefore  could  not  fulfil  the  contract  so  made 
with  B. ;  whereupon  B.  sued  A.  for  non-fulfilment  of  his  contract : — Held,  that,  under  these 
,  B.  was  not  entitled  to  recover  damages  Tor  the  loss  of  his  bargain. 


149  TYRER  v.  KING.    North.  S.  C.  1845. 

Assumpsit  on  an  agreement  by  the  defendant  to  sell  to  the  plaintiff 
certain  premises  in  Liverpool.  Breach  that  the  defendant  did  not  let 
the  plaintiff  into  possession  of  the  said  premises  in  terms  of  the  agree- 
ment :  and  alleging  special  damage.  To  this  declaration  there  was  a 
plea  of  payment  into  court  of  £64.  Replication,  alleging  that  the 
plaintiff  had  sustained  damages  ultrd. 

The  facts  of  the  case  were  these : — The  premises  in  question  were  sold 
to  the  plaintiff  by  one  Dale,  an  auctioneer,  for  the  sum  of  $1200,  where- 
in OTI  uPon  a  ^eP08^  °^  ^0  was  *Pa^  by  the  plaintiff.  By  the  terms 
J  of  the  contract,  which  was  dated  the  30th  of  December,  1844, 
the  plaintiff  was  to  have  immediate  possession.  Some  time  afterwards, 
however,  Dale  informed  the  plaintiff,  that  the  property  had  been  pre- 
viously sold  by  the  defendant  himself  to  one  Jones,  and  on  the  6th  of 
March,  1845,  he  was  finally  told  that  the  defendant  would  not  execute 
the  contract.  It  appeared  that  Dale  had  been  instructed  to  sell  the 
property  about  two  years  prior  to  the  time  at  which  he  had  sold  it  to  the 
plaintiff;  and  that  the  defendant's  solicitor,  on  being  apprised  of  that 
sale,  told  Dale's  clerk  that  he  (Dale)  ought  to  have  communicated  with 
the  defendant  before  selling  the  property ;  and  it  likewise  appeared  that 
the  defendant's  solicitor  had  stated  to  the  plaintiff's  solicitor  that  his 
client  would  have  preferred  accepting  the  plaintiff's  offer ;  but  that  he 
could  not,  because  the  property  was  actually  sold  to  another  party. 

Knowles,  for  the  plaintiff. — The  plaintiff  is  entitled  to  recover,  in  this 
action,  the  deposit  money,  with  interest ;  and  also  the  expenses  incurred 
by  him  with  his  solicitor  in  negotiating  the  purchase.  And  further,  it  is 
submitted,  that  he  is  entitled  to  recover  from  the  defendant  damages  for 
the  loss  of  his  bargain.  No  doubt  there  are  cases  in  which,  apparently, 
the  contrary  has  been  held ;  but  there  has  been  something  peculiar  in 
those  cases  which  does  not  exist  here.  On  the  other  hand,  in  Hopkins 
v.  Grazebrook,  6  B.  &  C.  31,  which  was  a  case  similar  to  the  present, 
the  plaintiff  was  held  to  be  entitled  to  recover  damages  on  account  of 
the  goodness  of  his  bargain.  In  that  case  it  was  said,  by  Abbott,  C.  J., . 
Id.  33,  "  I  will  only  say,  that,  if  it  is  advanced  as  a  general  proposition, 
that,  when  a  vendor  cannot  make  a  good  title,  the  purchaser  shall  recover 
nothing  more  than  nominal  damages,  I  am  by  no  means  prepared  to 
assent  to  it :"  and  a  little  further  on,  the  same  learned  Judge,  in  refer- 
j^-....  ring  *to  the  circumstances  of  the  case  then  under  consideration, 
-*  observes  as  follows : — "The  defendant  having  entered  into  a  con- 
tract to  sell,  without  the  power  to  confer  even  the  shadow  of  a  title,  I 
think  he  must  be  responsible  for  the  damage  sustained  by  a  breach  of 
his  contract."  These  are  precisely  the  circumstances  of  this  case ;  and 
it  is  therefore  submitted,  that  the  present  plaintiff  is  entitled  to  recover 
in  this  action  more  than  his  mere  deposit,  with  interest  and  costs. 

Baines^  contra^  referred  to  the  judgment  of  Bayley,  J.,  in  the  case 
of  Walker  v.  Moore,  10  B.  £  C.  416,  420,  and  contended,  that,  in  the 
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absence  of  any  evidence  of  fraud,  the  plaintiff  was  not  entitled  to 
recover  anything  for  the  fancied  goodness  of  his  bargain. (a) 

Knowles,  in  reply,  submitted,  that  the  criterion  was  not  whether  the 
defendant  had  been  guilty  of  fraud,  but  merely  whether  he  had  been 
in  fault. 

Cresswell,  J. — I  think  that  the  plaintiff  is  not  entitled  to  recover 
anything  for  the  loss  of  his  bargain.  What,  then,  is  the  real  loss  which 
the  plaintiff  has  sustained  ?  His  real  loss  is,  the  loss  of  the  use  of  the 
£50  paid  as  deposit,  and  the  expenses  incurred  by  him  to  his  attorney ; 
and  this,  I  think,  is  all  that  he  can  recover  from  the  defendant.  My 
impression  is,  that  the  case  of  Hopkins  v.  Grazebrook,  6  B.  &  C.  31,  is 
not  similar  to  this.  Indeed,  the  principle  of  this  case  is  not  the  same 
as  that  of  either  of  the  cases  which  have  been  cited ;  but  I  think  that 
it  comes  nearer  to  the  case  of  Walker  v.  Moore,  10  B.  k  C.  416,  than  to 
the  other.  Plaintiff  nonsuited. 

*Knou>les  and  Orompton,  for  the  plaintiff. 

Baines,  for  the  defendant. 

[Attorneys — Atkinson,  and  Peacock.'] 

(a)  See  per  Ik  Gr*y,  0.  J.,  Flwrtau  v.  TiornXiU,  2  W.  BL  1078. 
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HUMPHREY  v.  LUCAS.    Aug.  23. 

If  a  broker  enter  into  a  contract  for  an  undisclosed  principal,  the  latter  may  sue  on  such  contract 
in  his  own  name ;  and  a  rale  of  the  Bxehange  on  which  the  contract  was  made,  which  declares 
thai  a  contract  made  by  a  broker  for  an  undisclosed  principal  shall  be  regarded  as  the  contract 
of  the  broker  only,  does  not  control  this  right,  even  although  the  principal  was  cognisant  of 
such  rule. 

Assumpsit  for  the  non-fulfilment  of  a  contract  by  the  defendant,  to 
transfer  to  the  plaintiff  certain  shares  in  "  The  Birmingham  and  Glou- 
cester Railway  Company."     Plea,  non  assumpsit. 

The  contract  was  made  on  the  Stock-Exchange  of  Liverpool,  by  two 
brokers  who  were  members  of  that  body.  The  plaintiff's  broker  did 
not  disclose  the  name  of  his  principal  at  the  time  the  contract  was 
entered  into.  The  plaintiff  was  not  a  member  of  the  Liverpool  Stock 
Exchange,  but  he  was  cognisant  of  the  rules  thereof. 

Watson,  for  the  defendant,  tendered  these  rules  in  evidence,  in  order 
to  show  that  they  controlled  the  contract ;  and  he  contended,  that,  as, 
by  the  rules  of  the  Liverpool  Stock  Exchange,  the  contract  in  question 
was  a  contract  between  the  two  brokers  only,  the  broker  not  having 
disclosed  his  principal,  the  latter  was  not  entitled  to  sue  upon  such 
contract. 

Cresswell,  J. — They  are  not  admissible  as  evidence  Tor  any  such 
purpose.  I  take  the  law  to  be  clear,  that  an  agent  duly  authorized  may 
make  a  contract  in  his  own  name,  and  that  the  principal  may  afterwards 
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sue  upon  it.(a)  In  the  present  case,  the  plea  is  the  general  issue, 
4t1  -on  and  the  only  question  on  this  record  therefore  is,  whether  the 
J  ^plaintiff  made  a  contract  with  the  defendant  or  not.  I  think 
he  did.  The  rules  of  the  Liverpool  Stock  Exchange  cannot  alter  the 
general  law  of  the  land.  Verdict  for  the  plaintiff. 

Martin  and  Otompton,  for  the  plaintiff. 
Watson  and  Cowling,  for  die  defendant. 

[Attorneys— J".  0.  Thompson,  and  Booker.] 

(a)  See  the  authorities  oolleeted,  Buuel  on  Factors,  245,  246. 


DUNLOP  and  Others  v.  GROTE  and  Another.    Aug.  23. 

The  plaintiffs  declared  on  a  contract  by  the  defendants  to  purchase  certain  iron  of  the  plaintiffs, 
alleging  a  promise  by  the  defendants,  "  that,  if  the  delivery  of  the  said  iron  should  not  be 
required  by  the  defendants  on  or  before  the  30th  day  of  April,  1845,  the  said  iron  was  to  be 
paid  for  by  the  defendants  on  the  day  and  year  last  aforesaid;"  and  averring  that  the  plain- 
tiffs had  always  been  ready  and  willing  to  deliver  the  said  iron  in  terms  of  the  contract;  that 
the  30th  of  April  was  past  before  the  commencement  of  the  suit;  bnt  that  the  defendants  had 
not  paid  for  the  iron : — Held,  first,  that,  under  the  averment  of  readiness  and  willingness  to 
deliver  the  iron,  the  plaintiffs  were  not  bound  to  show  that  any  specific  iron  had  been  appro- 
priated by  them  for  that  purpose ;  and  secondly,  that  the  plaintiffs  were  entitled  to  recover  on 
the  above  contract  the  full  price  of  the  iron,  and  not  merely  the  damages  which  they  had  sus- 
tained by  the  defendants'  breach  of  contract 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  on  the 
3d  day  of  March,  1845,  the  defendants  bargained  for,  and  bought  of 
the  plaintiffs,  and  the  plaintiffs,  at  the  request  of  the  defendants,  then 
sold  to  the  defendants,  1000  tons  of  No.  1  Clyde  or  Dundyvan  pig- 
iron,  at  the  rate  of  95*.,  net  cash,  for  each  and  every  ton  thereof,  to  be 
delivered  by  the  plaintiffs  to  the  defendants  at  Glasgow;  the  delivery  of 
the  said  iron  to  be  taken  by  the  defendants  between  the  said  3d  day  of 
March  and  all  the  month  of  April  then  next  following ;  and  jf  the  deli- 
very of  the  said  iron  should  not  be  required  by  the  defendants  on  or  before 
the  SOlA  day  of  April  then  next  ensuing,  the  said  iron  was  to  be  paid 
for  by  the  defendants  on  the  day  and  year  last  aforesaid.  And,'  in  con- 
sideration thereof,  and  that  the  plaintiffs,  at  the  request  of  the  defend- 
ants, had  then  promised  the  defendants  to  deliver  the  said  iron  to 
*1  *U~I  *^e  defendants,  at  the  place,  and  on  the  terms,  and  in  manner 
J  aforesaid,  the  defendants  then  promised  the  plaintiffs  to  take  the 
delivery  of  the  said  iron  of  and  from  the  plaintiffs  within  the  time  afore- 
said ;  and,  if  the  delivery  thereof  should  not  be  required  by  the  defend- 
ants on  or  before  tJie  said  80th  day  of  April  then  next  ensuing,  to  pay 
for  the  said  iron  after  the  rate  and  at  the  time  aforesaid.  And  although 
the  defendants  afterwards,  to  wit,  on  the  17th  day  of  April,  1845,  and 
on  divers  other  days  and  times  between  that  day  and  the  said  30th  day 
of  April,  1845,  paid  to  the  plaintiffs  a  large  sum,  to  wit,  .£2850,  as  and 
for  the  price,  after  the  rate  aforesaid,  of  600  tons  of  the  said  iron  so 
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told  as  aforesaid;  and  although  the  plaintiff*  have  always  been  ready 
and  willing  to  deliver  the  said  iron  to  the  defendants  at  the  place,  and 
on  the  terms,  and  in.  manner  aforesaid ;  and  although  the  residue  of  the 
price  of  the  said  iron,  after  the  rate  aforesaid,  amounted  to  a  large  sum, 
to  wit,  £1900,  of  which  premises  the  defendants  have  always  had  notice ; 
and  although  the  delivery  of  the  said  iron  was  not  required  or  taken  by 
the  defendants  on  or  before  the  said  30th  day  of  April,  in  the  year 
aforesaid ;  and  although  the  said  80th  day  of  April,  1845,  had  elapsed 
long  before  the  commencement  of  this  suit,  yet  the  defendants,  not 
regarding  their  said  promise  in  that  behalf,  did  not  nor  would,  on  the 
said  30th  day  of  April,  1845,  or  at  any  other  time  before  or  since,  pay 
to  the  plaintiffs  the  said  sum  of  £1900,  or  any  part  thereof,  but  have 
always  wholly  neglected  and  refused  so  to  do ;  and  the  same  and  every 
part  thereof  is  still  wholly  due  and  unpaid  to  the  plaintiffs,  and  the 
plaintiffs  have  lost  and  been  deprived  of  the  same,  and  of  all  interest 
and  profit,  which  they  might  and  otherwise  would  have  made  from  the 
same,  and  from  and  in  consequence  of  the  performance  of  the  said  con- 
tract by  the  defendants*     The  declaration  likewise  contained  a  count 
upon  an  account  stated. 

To  this  the  defendants  pleaded,  nan  a$*ump%erurtiy  a  set-off,  and  seve- 
ral other  pleas ;  one  of  which  was,  a  denial  *of  the  readiness  r#1 .  - 
and  willingness  of  the  plaintiffs  to  deliver  the  said  iron  to  them,  *■ 
the  defendants,  in  manner  and  form  as  in  the  declaration  alleged. 

The  facts  of  the  case,  so  far  as  they  affected  the  questions  which  arose 
at  the  trial,  sufficiently  appear  on  the  face  of  the  declaration. 

Martin,  for  the  defendants,  contended,  that  the  averment,  that  the 
plaintiffs  were  ready  and  willing  to  deliver  the  600  tons  of  iron 
mentioned  in  the  declaration,  had  not  been  made  out ;  inasmuch  as,  in 
order  to  support  that  averment,  it  was  necessary  to  show  that  so  much  of 
some  specific  iron  had  actually  been  appropriated  by  the  vendor  for  that 
purpose. 

Cbepswxll,  J. — I  take  this  to  be  merely  an  averment  of  the  readi- 
ness and  willingness  of  the  plaintiffs  to  deliver  to  the  defendants  600 
tons  of  such  iron  as  they  contracted  for. 

Martin  then  submitted,  that  the  plaintiffs  were  not  entitled  to  recover 
in  this  action  the  fall  sum  of  £1900,  which  had  not  been  paid  by  the 
defendants,  but  merely  the  damages  which  they  had  sustained  by  the 
defendants'  breach  of  contract.  This  case  was  like  that  of  Laird  v. 
Pirn,  7  M.  &  W.  474,  where  it  was  said,  that  a  party  cannot  recover 
the  full  value  of  a  chattel,  unless  under  circumstances  which  import  that 
the  property  has  passed  to  the  defendants,  as  in  the  case  of  goods  sold 
and  delivered,  where  they  have  been  absolutely  parted  with,  and  cannot 
be  sold  again.(a) 

(a)  Per  P*rke,  B.,  Laird  r.  Pirn,  7  M.  *  W.  4T8. 
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^  -fi-      Knowles  and  Crompton,  contrd. — Laird  v.  Pirn  does  not  *apply 
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to  this  case ;  for  here  the  defendants  expressly  agreed  to  pay  for 


the  iron  on  the  30th  of  April.  There  being,  therefore,  a  day  fixed  for 
the  payment  of  the  money,  it  is  submitted  that  the  plaintiffs  might  have 
brought  an  action  of  debt  for  a  sum  certain,  and  have  left  the  defend- 
ants to  their  cross  action,  according  to  the  case  of  Pordage  v.  Cole  ;(a) 
and,  consequently,  that  they  are  entitled  to  recover  in  the  present  action 
the  whole  money  remaining  unpaid  by  the  defendants.  Indeed,  the 
defendants  themselves  have  treated  the  case  in  this  way,  for  they  have 
pleaded  a  set-off. 

Cresswell,  J. — My  present  opinion  is,  that  the  plaintiffs  are  entitled 
to  recover  the  whole  sum,  as  it  was  agreed  to  be  paid  on  a  day  certain. 

Verdict  for  the  plaintiffs. 

Knowles  and  Orompton,  for  the  plaintiffs. 

Martin  and  Cowling,  for  the  defendants. 

[Attorneys — Duncan  $  iJ.,  and  BogersonJ] 

(a)  1  Wms.  Saunders,  819  1;  and  see  the  notes  to  that  caw,  Id.  320  L 
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Where  a  party  bays  a  specific  cargo  of  goods,  expected  by  a  particular  ship,  and  which  are  war* 
ranted  to  be  of  a  particular  quality,  he  has  a  rights  on  the  arrival  of  the  ship,  to  inspect  such 
cargo  before  it  is  delivered  to  him,  in  order  to  ascertain  whether  the  warranty  has  been  com- 
plied with ;  and  if  it  have  not,  he  may  reject  the  cargo  altogether.  Bnt  if  the  cargo  be  once 
delivered  to  him,  he  has  no  right  to  return  it»  on  the  ground  that  it  does  not  correspond  with 
the  warranty.  Where  the  Court  were  of  opinion,  that  the  direction  of  the  learned  Judge  who 
tried  the  cause,  though  in  terms  correct,  might  still  have  been  misunderstood  by  the  jury,  they 
granted  a  new  trial. 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated. — 
Plea,  non  assumpsit. 

This  action  was  brought  to  recover  the  price  of  a  cargo  of  guano  sold 
by  the  plaintiff  to  the  defendant,  under  a  contract  dated  the  13th  of 
March,  1845.  The  contract  was :  "  To  deliver,  perils  of  the  seas 
excepted,  the  full  and  entire  cargo,  all  on  board,  of  guano  expected  by 
the  ship  <  Sarah ;'  price  11.  10s.  per  ton,  of  20  cwt.  net ;  duty  paid ;  to 
be  delivered  in  bags.  Quality  warranted  equal  to  average  imports  from 
Ichaboe,  and  in  sound  and  merchantable  condition.  Guano  to  be  taken 
from  alongside  the  ship,  at  the  expense  and  risk  of  the  buyer.  To  be 
weighed  at  the  quay  beams.  Cash  on  delivery,  less  two  and  a  half  per 
cent.  Buyer  to  advance  to  seller's  agent  <£750  on  the  arrival  of  the 
vessel  at  her  port  of  discharge,  on  having  an  order  for  the  delivery  of 
100  tons." 

On  the  arrival  of  "  The  Sarah"  at  Falmouth,  on  her  passage  home, 
orders  were  received  from  the  defendant  directing  the  vessel  to  proceed 
to  Glasgow,  mere  to  discharge  her  cargo  according  to  the  contract.    The 
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vessel  accordingly  proceeded  to  the  Clyde,  and  arrived  at  Glasgow  on 
the  19th  of  May.  After  her  arrival  at  that  place,  one  Clint,  who  was 
the  defendant's  agent,  took  samples  of  the  guano  from  her  hold.  The 
cargo  was  dug  into  to  the  depth  of  about  two  feet  for  that  purpose ;  but 
the  captain  told  Clint  that  he  might  dig  down  to  the  kelson  if  he  pleased ; 
and  Clint  admitted  that  this  might  have  been  done.  On  the  22d  of 
May,  Clint  wrote  to  the  captain  to  say,  that  he  had  made  arrangements 
with  Connal  &  Co.  to  receive  the  cargo  of  "  The  Sarah,"  provided  it 
proved  to  be  of  average  quality,  as  per  contract ;  and  the  latter  likewise 
stated,  that  the  result  of  the  analysis  of  the  samples  would  be  obtained 
on  the  following  Saturday,  namely,  on  the  24th  of  May.  The  result 
of  this  analysis,  however,  was  never  communicated  to  the  plaintiff. 
*On  the  26th  of  May  the  captain  commenced  to  discharge  the  rs|r|  .« 
cargo.  On  the  30th,  the  defendant  wrote  to  the  captain  to  say,  *- 
« that,  if  the  guano  was  equal  to  the  average  imported  before  the  13th 
of  March,  it  was  to  be  delivered  to  Connal  &  Co."  By  this  time,  how- 
ever, upwards  of  forty  tons  of  the  cargo  had  actually  been  discharged 
into  the  stores  of  that  firm ;  and,  from  the  31st  of  May  until  the  8th  of 
June,  the  captain  continued  to  discharge  the  cargo,  during  which  period 
Clint  was  often  at  the  vessel,  whilst  Connal's  foreman  was  alongside 
almost  daily.  On  the  6th  of  June,  the  plaintiff  wrote  to  the  defendant 
to  request  payment  of  the  £750 ;  and,  on  the  7th  of  that  month,  the 
defendant  wrote  an  answer,  stating  that  the  guano  had  been  inspected ; 
that  the  average  quality  did  not  come  within  the  meaning  of  the  con- 
tract ;  and  that  he  would  decline  paying  the  «£750  until  this  point  was 
settled.  Accordingly,  on  the  8th  of  June,  the  delivery  of  the  cargo 
was  stopped ;  but  by  this  time  not  more  than  seventy  or  eighty  tons 
remained  to  be  delivered.  The  whole  cargo  was  411  tons.  The  captain 
then  called  in  two  persons  who  were  conversant  with  guano,  for  the  pur- 
pose of  inspecting  the  remainder  of  the  cargo.  They  did  so,  and  gave 
it  as  their  opinion  that  the  cargo  was  above  the  average  quality.  This 
opinion  was  confirmed  by  an  analysis  of  the  guano  itself;  and,  accord- 
ingly, the  captain  on  the  10th  of  June,  delivered  the  residue  of  the 
cargo  into  the  stores  of  Connal  &  Co.  After  this  the  defendant  wrote 
to  the  plaintiff,  stating,  that,  having  had  an  opportunity  of  inspecting 
the  guano,  he  found  that  it  was  not  according  to  the  warranty,  and  that 
therefore  he  would  not  accept  it ;  and  a  letter  from  the  defendant  was 
likewise  read,  in  which  he  asserted  that  the  captain  had  delivered  the 
guano  into  Connal  &  Co's.  stores,  under  a  promise  that  it  should  be  so 
delivered  for  the  purpose  of  its  being  inspected ;  but  there  was  no  other 
evidence  of  this.  Witnesses  were  also  called  for  the  defendant,  who 
expressed  an  opinion  to.  the  effect  that  the  cargo  was  not  of  an  average 
quality. 

'  Watson,  for  the  plaintiff. — The  defendant  had  no  right   to  r*irp 
introduce  into  the  contract  the  proviso  contained  in  Clint's  letter 
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of  the  22d  of  May.  Moreover,  he  had  previously  had  samples  of  the 
guano,  which  were  to  have  been  analysed  by  the  24th ;  and,  with  the 
knowledge  thus  acquired  of  the  quality  of  the  guano,  he  permitted  the 
cargo  to  be  delivered.  But  this  was  a  sale  of  a  specific  cargo,  and  the 
property  therein  would  therefore  pass  to  the  defendant  by  such  sale, 
unless,  from  the  non-compliance  with  the  warranty,  he  had  set  his 
face  against  it  from  the  first.  This,,  however,  he  did  not  do.  He 
had  an  opportunity  of  examining  the  cargo;  he  allowed  it  to  be  landed 
without  objection ;  and  now  he  refuses  to  accept  it.  But  it  is  submitted, 
that  he  was  bound  either  to  take  or  Jreject  the  cargo  from  the  first. 
When  a  seller  gives  a  warranty  in  such  a  case  as  the  present,  the  buyer 
has  only  the  power  of  inspecting  the  article  bought  in  bulk ;  and,  con- 
sequently, as  the  goods  in  this  case  were  actually  delivered,  the  defend- 
ant's only  remedy  is,  on  the  plaintiff's  original  warranty. 

Martin,  contra. — It  is  submitted,  that  the  only  question  in  this  case 
is,  whether  the  warranty  was  complied  with.  There  was  no  acceptance 
of  the  cargo  by  the  defendant.  It  could  not  be  inspected  until  landed 
from  the  ship;  the  defendant  offered  to  take  to  it  if  the  quality  was  as 
warranted ;  and,  inasmuch  as  it  was  landed  under  this  condition,  there 
was  no  acceptance  if  the  cargo  was  not  of  that  quality.  This  is  not 
like  the  case  of  the  purchase  of  a  specific  article,  such  as  a  horse. 
There,  the  buyer  has  an  opportunity  of  examining  the  article  purchased ; 
and  if  he  does  not  return  it,  he  must  bring  his  action  on  the  warranty. 
But,  if  a  man  buys  that  which  he  has  no  opportunity  of  examining  at 
the  time,  he  has  a  right  to  reject  it,  if,  when  delivered,  it  be  found  not 
to  be  of  the  quality  warranted. 

*1601  Grbsswbll,  J. — This  cargo  was  warranted  to  be  equal  to  *the 
average  imports  from  Ichaboe,  and  in  sound  and  merchantable 
condition.  It  is  true  that  this  was  a  contract  for  a  specific  cargo;  but 
it  had  not  been  seen  by  the  defendant;  and  I  think,  therefore,  that, 
before  accepting  it,  ho  was  entitled  to  look  at  it,  in  order  to  see  whether 
it  corresponded  with  the  terms  of  the  warranty  or  not ;  and  that,  if  it 
did  not,  he  was  entitled  to  reject  it.  The  defendant  might  either  take 
to  the  cargo,  and  run  the  risk  of  his  action  on  the  warranty,  or  he  might 
insist  on  inspecting  it,  and  reject  it  if  it  was  inferior  to  the  quality  war- 
ranted. I  shall  therefore  ask  you,  first,  if  this  cargo  actually  corres- 
ponded with  the  warranty,  because,  if  it  did,  the  defendant  was  bound 
to  accept  it :  and  if  you  should  not  be  of  this  opinion,  I  shall  ask  you, 
secondly,  whether  the  delivery  took  place  under  an  arrangement,  that 
the  defendant  might  inspect  the  cargo,  and  then  return  it,  if  found  not 
to  correspond  with  the  warranty  j  or  whether  it  was  delivered  to  him,  he 
taking  it  as  a  delivery  of  the  cargo,  and  intending  to  rely  for  his  remedy 
on  the  warranty  alone.  If  it  was  agreed  that  the  cargo  should  be  landed 
for  the  purpose  of  inspection,  the  defendant  had  a  right  to  reject 
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it.    If  it  was  landed  under  no  such  agreement,  the  defendant  was  bound 
to  keep  the  cargo,  and  rely  for  his  remedy  on  the  warranty  only.(a) 

Verdict  for  the  plaintiff. 
Watson  and  Cowling,  for  the  plaintiff. 
Martin,  Murphy,  Serjt,,  hnd  Addison,  for  the  defendant. 
[Attorneys — CHadsden,  and .] 


In  the  following  Michaelmas  Term,  Martin  moved  for  and  obtained  a 
rale  to  show  cause  why  the  above  verdict  *should  not  be  set  aside  r*lfii 
and  a  new  trial  had,  on  the  ground  of  misdirection,  and  also  *- 
because  the  verdict  was  against  evidence;  against  which,  in  Hilary 
Term,  1846  (24th  January), 

Watson  and  Cowling  showed  cause.(4) — They  contended  that  die 
question  was  left  to  the  jury  much  too  favourably  for  the  defendant. 
The  contract  being  for  the  purchase  of  a  specific  article,  the  jury  should 
have  been  directed,  that,  if  the  cargo  did  not  comply  with  the  warranty, 
the  defendant  could  look  for  his  remedy  only  to  an  action  on  the  war- 
ranty itself.  At  all  events,  the  jujy  had  come  to  the  correct  conclusion 
in  finding  that  the  cargo  did  actually  correspond  with  the  warranty ;  and 
the  verdict,  therefore,  ought  not  to  be  disturbed. 

Martin  and  Addison  (with  whom  was  Murphy,  Serjt.),  eontrd. — The 
learned  Judge  should  have  told  the  jury,  that,  in  order  to  the  cargo 
being  in  compliance  with  this  warranty,  such  quality  of  the  cargo  through- 
out should  have  been  equal  to  the  average  imports.  To  constitute  a 
cargo  of  an  average  quality,  it  was  not  sufficient  to  set-off  so  much  of  the 
cargo  as  was  good  against  so  much  that  was  inferior.  The  true  question 
was,  whether  the  average  imports  contained  so  much  bad  stuff  as  this 
cargo  contained;  and  the  mode  in  which  the  case  was  left  to  the  jury 
was  calculated  to  withdraw  their  attention  from  this  point.  [Parke,  B. — 
Did  the  learned  Judge  say  anything  in  the  course  of  his  charge  to  the 
jury  which  would  lead  them  to  do  this?]  Not  specifically,  perhaps; 
but  the  way  in  which  the  learned  Judge  left  the  case  to  the  jury,  when 
taken  in  connexion  with  the  evidence  which  was  given  in  the  course  of 
the  trial,  particularly  in  answer  to  questions  put  by  the  learned  Judge 
himself,  was  likely  to  have  this  effect. 

Pollock,  C.  B.— In  terms,  the  direction  of  the  learned  *  Judge  rm1f»o 
is  not  open  to  exception;  in  what  precise  sense  he  used  those  '- 
terms,  does  not  appear.  The  question  left  to  the  jury  was  certainly  one 
capable  of  being  misunderstood ;  and  I  believe  the  Court  agree  with  me 
in  opinion,  that,  for  this  reason,  the  cause  should  go  down  again  for 
trial.     As  this,  however,  is  not  a  case  in  which,  strictly  speaking,  the 

(a)  See  Lorymt  y.  Smith,  1B.I0.1;  and  the  Judgment  of  too  Court  in  Strwt  t.  2Waf ,  I  B. 
*  Ad.  466,  460,  468. 
(6)  Before  Pollock,  C.  B.,  and  Part*  and  Plait,  Ba. 
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new  trial  is  granted  either  for  a  misdirection,  or  because  the  verdict  was 
against  evidence,  the  costs  will  abide  the  event. 

Parke,  B. — I  am  of  the  same  opinion.  The  question  put  to  the  jury 
by  the  learned  Judge  was  correct ;  but  they  may  have  misunderstood  it; 
and  the  cause  had  better,  therefore,  be  sent  down  again  for  trial. 

Platt,  B.y  concurred.  Rule  absolute. 


DOE  d.  HUTCHINSON  v.  THE  MANCHESTER,  BURY,  AND 
ROSSENDALE  RAILWAY  COMPANY.    Aug  26. 

A  railway  act  enacted, — with  reference  to  the  purchase  of  lands  by  the  company, — thai,  if  the 
owner  of  any  such  lands  should  "  fail  to  make  oat  a  title  to  the  lands  in  respect  whereof  such 
purchase-money  or  compensation  should  be  payable,"  the  company  should  deposit  the  purchase- 
money  in  the  bank;  and  that  thereupon  all  interest  in  the  lands  in  respect  whereof  such 
purchase-money  should  hare  been  deposited  should  vest  in  the  oompany : — Held,  that,  in  order 
to  enable  the  company  to  avail  themselves  of  this  provision,  they  must  hare  previously  applied 
to  the  owner  of  the  lands  to  furnish  them  with  an  abstract  of  his  title  thereto. 

This  was  an  action  of  ejectment,  brought  to  recover  possession  of  a 
certain  parcel  of  land,  which  the  defendants  claimed  a  right  to  hold 
under  the  provisions  of  an  act  of  Parliament  of  the  7  &  8  Vict.  c.  60, 
intituled  "An  Act  for  making  a  Railway  from  the  Manchester  and 
Bolton  Railway,  in  the  Parish  of  Eccles,  to  the  Parish  of  Whalley,  al1 
in  the  County  Palatine  of  Lancaster,  to  be  called  <  The  Manchester. 
Bury,  and  Rossendale  Railway/" 

It  appeared  that  the  parcel  of  land  in  question  was  required  by  the 
defendants  for  the  purpose  of  erecting  a  railway  station  thereon ;  and 
*1  fi«n  *****  **  ^a<*  t>een  included  in  *the  schedule  to  their  act,  and  also 
J  in  the  plans  and  sections  which  had  been  deposited  by  them  in 
compliance  with  the  standing  orders  of  the  Houses  of  Parliament.  The 
defendants  were  authorised  by  their  act  of  Parliament,  (a.  136,)  to  pur- 
chase all  such  lands  as  they  should  think  proper  for  the  purposes  of  the 
railway ;  but  it  was  incumbent  on  them,  (s.  161,)  before  doing  so,  to 
give  notice  of  their  intention  to  all  parties  interested  in  such  lands,  and 
to  demand  from  such  parties  the  particulars  of  their  estate  and  interest 
therein,  and  of  the  claims  made  by  them  in  respect  thereof;  and  like- 
wise to  state,  that  the  Company  were  willing  to  treat  for  the  purchase 
of  the  interest  of  such  parties  in  such  lands,  and  as  to  the  compensation 
to  be  made  for  the  damage  that  might  be  sustained  by  them  by  reason 
of  the  making  of  the  said  railway.  On  the  19th  of  July,  1844,  the 
defendants  gave  to  Hutchinson  the  notice  required  by  this  section,  in 
respect  of  the  parcel  of  land  in  question;  and  he  having  failed  to 
state  to  them  the  particulars  of  his  estate  therein,  and  of  the  claims 
made  by  him  in  respect  thereof,  they  proceeded,  under  the  powers  con- 
tained in  their  act  (ss.  162,  164,  166,  168, 172),  to  take  the  necessary 
steps  for  the  purpose  of  having  the  amount  of  compensation  to  be  paid 
to  Hutchinson  ascertained  by  the  verdict  of  a  jury.     Such  jury  was 
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accordingly,  duly  summoned ;  and,  on  the  13th  of  January,  1845,  the 
inquiry  was  proceeded  in,  and  a  verdict  given  for  the  Company.  It 
appeared  that  the  Company  never  applied  to  Hutchinson  to  furnish  them 
with  an  abstract  of  his  title  to  the  parcel  of  land  in  question ;  and  that, 
in  fact,  no  such  abstract  of  title  had  ever  been  furnished  by  him ;  and, 
this  being  the  case,  the  Company  paid  into  the  Bank  of  England,  in  the 
name  and  with  the  privity  of  the  accountant-general  of  the  Court  of 
Chancery,  and  to  the  credit  of  Hutchinson,  the  purchase-money  and 
compensation  payable  to  him  in  respect  of  the  said  parcel  of  land,  and 
thereafter  entered  into  possession  of  the  same. 

*Baine$,  for  the  defendants,  contended,  that,  as  Hutchinson  r^1fi. 
had  failed  to  make  out  a  title  to  the  land  in  question,  their  act  "- 
of  Parliament  empowered  the  company  to  enter  into  possession  thereof, 
provided  they  previously  deposited  the  purchase-money  in  the  Bank  in 
the  manner  prescribed  by  that  act.  The  153d  section  of  the  act 
enacted,  "  That,  in  the  following  cases  (that  is  to  say),  if  the  owner  of 
any  such  lands,  or  of  any  interest  therein,  on  tender  of  the  purchase- 
money  or  compensation  either  agreed  or  awarded  to  be  paid,  refuse  to 
accept  the  same,  or  tf  any  such  person  fail  to  make  out  a  title  to  the 
lands  in  respect  whereof  such  purchase-money  or  compensation  shall  be 
payable,  or  to  the  interest  therein  claimed  by  him,  to  the  satisfaction  of 
the  Company,  or  if  such  owner  be  gone  out  of  the  kingdom,  or  cannot 
be  found,  or  be  not  known,  or  refuse  to  convey  or  release  such  lands  as 
directed  by  the  Company,  it  shall  be  lawful  for  the  Company  to  deposit 
the  purchase-money  or  compensation  payable  in  respect  of  such  lands, 
or  any  interest  therein,  in  the  Bank  of  England,  in  the  name  and  with 
the  privity  of  the  accountant-general  of  the  Court  of  Chancery,  to  be 
placed  to  his  account  there,  to  the  credit  of  the  parties  interested  in 
such  lands  (describing  them  so  far  as  the  Company  can  do),  subject  to 
the  control  and  disposition  of  the  said  Court ;  and  upon  receipt  of  such 
money  the  cashier  of  such  bank  shall  give  to  the  Company,  or  to  the 
party  paying  in  such  money,  a  receipt  for  such  money,  specifying 
therein  for  what  and  for  whose  use  (described  as  aforesaid)  the  same 
shall  have  been  received,  and  in  respect  of  which  purchase  the  same 
shall  have  been  paid  in ;  and  thereupon,  all  the  interest  in  such  lands, 
in  respect  whereof  such  purchase-money  or  compensation  shall  have  been 
deposited,  shall  vest  absolutely  in  the  Company.''  Now,  the  real  ques- 
tion was,  whether  the  defendants  in  this  case  were  justified  in  so  paying 
the  money  into  the  Bank.  He  submitted  that  they  were ;  and  that, 
consequently,  they  had  a  complete  parliamentary  "title  to  the  r#lf»r 
land  in  question,  and  a  right  to  retain  the  possession  thereof.         •- 

Cresswell,  J. — The  question  in  this  case  seems  to  be,  whether,  under 
the  act  of  Parliament,  the  company  were  bound  to  ask  for  an  abstract 
of  Hutchinson's  title  to  the  land,  or  whether  he  was  bound  to  send  it  to 
the  Company,  without  its  having  been  asked  for.     My  opinion  is,  that 

vol.  H. — 15  k2 
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the  Company  were  bound,  under  the  153d  section  of  their  act,  to  ask 
for  the  abstract  of  title,  before  they  could  take  advantage  of  the  provi- 
sions of  that  section,  so  as  to  take  possession  of  the  land. 

Verdict  for  the  plaintiff. 
Wortley  and  Orompton,  for  the  plaintiff. 
Baines,  Martin,  and  Brandt,  for  the  defendants. 

[Attorneys — Miller  $  Peel,  and  Gfrundy.'] 


{Crown  Side.) 

BEFORE  MR.    BARON  ROLFE. 

REGINA  v.  WILLIAM  JONES  and  JAMES  MACDONELL. 


In  an  indictment  preferred  at  the  assises  for  a  felony  committed  on  the  high  seas,  it  is  i 
to  allege  that  the  offence  was  committed  "  on  the  high  seas,"  without  also  averring,  that  the 
oifenoe  was  committed  within  the  Jurisdiction  of  the  Admiralty. 

Larceny  from  the  person. — The  first  count  of  the  indictment  was  in 
the  following  form : — "  Lancashire  to  wit.  The  jurors  for  our  lady  the 
Queen,  upon  their  oath,  present  that  William  Jones,  late  of,  &c,  and 
James  Macdonell,  late  of,  &c,  heretofore,  to  wit,  on  the  3d  day  of  July, 
a.  d.  1845,  on  the  high  seas,  with  force  and  arms,  one  piece  of  the  cur- 
rent gold  coin  of  the  realm  called  a  half-sovereign,  of  the  value  of  10s., 
*lfifil  ^ree  P^eces  °f  the  current  silver  coin  *of  the  realm  called  half 
J  crown,  of  the  value  of  two  shillings  and  sixpence  each,  and  one 
piece  of  the  current  silver  coin  of  the  realm  called  a  sixpence,  of  the 
value  of  sixpence,  and  one  purse  of  great  value,  to  wit,  of  the  value  of 
10s.,  of  the  moneys,  goods,  and  chattels  of  one  Samuel  Fryer,  from  the 
person  of  one  Mary  Fryer  then  and  there  feloniously  did  take,  steal, 
and  carry  away,"  against  the  form  of  the  statute,  and  against  the  peace. 
There  was  a' second  count,  which  only  differed  from  the  first  by  omitting 
to  state  the  offence  to  have  been  against  the  form  of  the  statute. 

It  was  proved  that  the  felony  charged  in  the  indictment  was  committed 
9>y  the  prisoners  on  board  a  Liverpool  steamer  out  at  sea,  and  within 
the  jurisdiction  of  the  Admiralty. 

Greene,  for  the  prisoner  Jones,  and  Wilkins,  for  the  prisoner  Mac- 
donell, objected  that  the  indictment  was  bad  for  not  averring  that  the 
alleged  offence  was  committed  within  the  jurisdiction  of  the  Admiralty, 
-and  that  this  defect  was  not  cured  by  the  second  section  of  the  stat.  ? 
&  8  Vict.  c.  2.(a) 

(a)  By  the  stat  7  k  8  Vict  c.  2,  s.  1,  it  is  enacted,  "That  her  Majesty's  justices  of  assise,  or 
others  her  Majesty's  commissioners,  hy  whom  any  court  shall  be  holden  under  any  of 
"her  Majesty's  commissions  of  oyer  and  terminer  or  general  gaol  delivery,  shall  haw 
severally  and  jointly  all  the  powers  which  by  any  act  are  given  to  the  commissioners  named  in 
any  commission  of  oyer  and  terminer  for  the  trying  of  offences  committed  within  the  jurisdiction 
4/f  the  Admiralty  of  England,  and  that  it  shall  be  lawful  for  the  first-mentioned  justioea  and 
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*Rolfb,  B. — If  there  is  anything  in  the  objection,  it  may  be  r*1fi7 
taken  in  arrest  of  judgment.  Verdict — Guilty. N*- 

Rolfb,  B.,  respited  the  judgment,  and  reserved  the  point  for  the 
consideration  of  the  fifteen  Judges  ;  and  his  Lordship  directed  that  the 
prosecutor  and  witnesses  should  enter  into  recognisances  to  prosecute 
and  give  evidence  at  the  next  assizes,  if  the  Judges  should  be  of  opinion 
that  the  indictment  was  bad. 

Paget)  for  the  prosecution. 

Greene,  for  the  prisoner  Jones. 

Wilkin*,  for  the  prisoner  Macdonell. 


The  case  was  afterwards  considered  by  the  fifteen  Judges,  who  held 
the  conviction  right. 

commissioners,  or  any  one  or  more  of  them,  to  inquire  of,  hear,  and  determine  all  offences  alleged 
to  have  been  committed  on  the  high  teas  and  other  places  within  the  jurisdiction  of  the  Admi- 
ralty of  England,  and  to  delirer  the  gaol  in  erery  country  and  franehiie  within  the  limits  of  their 
several  commissions  of  any  person  committed  to  or  imprisoned  therein  for  any  offenoe  alleged  to 
have  been  committed  upon  the  high  seas  and  other  places  within  the  jurisdiction  of  the  Admiralty 
of  England ;  and  aU  indictments  found,  and  trials  and  other  proceedings  had,  by  and  before  the 
said  justices  and  commissioners,  shall  be  valid  ;  and  it  shall  be  lawful  for  tho  Court  to  order  the 
payment  of  the  costs  and  expenses  of  the  prosecution  of  such  offences,  in  the  manner  prescribed 
by  an  act  of  the  seventh  year  of  King  George  the  Fourth,  intituled  '  An  Act  for  improving  the 
administration  of  criminal  justice  in  England,  in  the  case  of  felonies  tried  in  the  High  Court  of 
Admiralty/  "    [The  stat  7  Geo.  4,  c  64,  s.  27.] 

And,  by  sect  2  of  the  same  statute,  it  is  enacted,  "  That,  in  all  indictments  preferred  before 
the  said  justices  and  commissioners  under  this  act,  the  venue  laid  in  the  margin  shall  be  the 
same  as  if  the  offence  had  been  committed  in  the  oounty  where  the  trial  is  had ;  and  all  material 
facte  which  in  other  indictments  would  be  averred  to  have  taken  place  in  the  oounty  where  the 
trial  is  had,  shall,  in  indictments  prepared  and  tried  under  this  act,  be  averred  to  have  taken 
jriace  'on  the  high  i 
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LANCASTER  ASSIZES. 

}  — — 

(drawn  Side.) 

BB70RE  MB.  JUSTICE  PATTESON. 

REGINA  v.  JOSEPH  TOWNSEND. 

Under  an  order  of  the  poor-law  commissioners,  founded  on  the  46th  section  of  the  stat  4  6ft 
Will.  4,  c.  76,  the  board  of  guardians  of  the  P.  Union  appointed  A.  an  assistant  overseer  of  a 
district  in  the  union  of  which  the  township  of  F.  formed  a  part,  and  his  duty  was  to  assist  the 
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overseers  of  each  of  the  townships  of  the  district  A.  was  paid  a  salary  by  the  guardians.  A. 
received  sums  for  poor-rate  from  rate-payers  of  the  township  of  F.,  which  he  ought  to  hare 
paid  over  to  the  bankers  of  the  overseers  of  that  township,  instead  of  which  he  embezzled 
tnem : — Held,  that  A.  was  not  indictable  for  embezsling  this  money  as  the  money  of  the  over* 
seers,  as  he  was  not  their  servant ;  and  that  he  was  not  indictable  for  this  embezzlement  aa 
the  servant  of  the  guardians,  because  (if  he  was  their  servant)  it  was  not  their  money. 

Embezzlement. — The  indictment  contained  thirteen  counts.  The 
first,  second,  and  third  counts  charged  that  the  prisoner  was  employed 
in  the  capacity  of  clerk  to  Thomas  Langworth  and  another,  that  he 
received  the  respective  sums  in  each  of  those  counts  mentioned,  by  virtue 
of  his  said  employment,  for  and  on  account  of  the  said  Thomas  Lang- 
worth  and  another,  and  embezzled  them.  The  fourth,  fifth,  and  sixth 
counts  charged  liim  as  clerk  to  the  guardians  of  the  Preston  Union,  in 
respect  of  the  same  sums.  The  seventh,  eighth,  and  ninth  counts 
charged  him  as  servant  to  the  said  Thomas  Langworth  and  another,  in 
respect  of  the  same  sums.  The  tenth,  eleventh,  and  twelfth  counts 
charged  him  as  servant  of  the  guardians  of  the  Preston  Union,  in  respect 
of  the  same  sums.  The  thirteenth  count  was  for  larceny  of  the  moneys 
and  notes  of  the  said  Thomas  Langworth  and  another,  and  also  of  the 
moneys  and  notes  of  the  guardians  of  the  Preston  Union. 
*i  £Q~i  *^  aPPeare(*  that  the  Preston  Union  comprises  many  townships, 
J  each  maintaining  its  own  poor  and  having  separate  overseers,  and 
that  Farrington  is  one  of  those  townships,  and  Thomas  Langworth  and 
John  Taylor  were  the  overseers  of  that  township  in  1845.  The  poor- 
law  commissioners,  by  two  orders,  one  dated  the  7th  of  June,  1838,  and 
the  other  the  28th  of  March,  1839,  directed  the  guardians  of  the  Pres- 
ton Union  to  appoint  a  general  assistant  overseer  for  the  whole  union,(a) 
two  other  assistant  overseers  for  the  township  of  Preston,  and  they 
divided  the  rest  of  the  union  into  four  districts,  and  directed  one  district 
assistant  overseer  to  be  appointed  for  each,  at  a  salary  of  «£50.  They 
pointed  out  in  their  orders  the  duties  of  overseers,  in  making  and  col- 
lecting rates  in  their  respective  townships,  paying  charges,  and  also 
paying  such  sums  as  should  be  legally  called  for  by  the  guardians  of  the 
union,  and  other  matters ;  they  also  provided  that  the  duty  of  the  dis- 
trict assistant  overseer  should  be  to  assist  the  overseers  of  each  town- 
ship within  his  district.  The  orders  also  required  the  guardians  of  the 
union  to  take  proper  securities  from  the  district  overseers.  The 
guardians  of  the  union  appointed  the  prisoner  district  assistant  overseer 
for  a  district  which  included  the  township  of  Farrington  on  the  18th  of 
April,  1839,  which  appointment  was  confirmed  by  the  poor-law  commis- 
sioners on  the  26th  of  April,  1839.  On  the  12th  of  November,  1841, 
the  prisoner,  with  two  sureties,  executed  a  bond  to  the  guardians  of  the 
union,  reciting  the  order  of  the  commissioner  ;  and  his  appointment 

(a)  The  stat  4  k  5  Will.  4,  c.  76  [the  Poor-law  Amendment  Act],  s.  46,  gives  power  to  the  poor- 
]jtw  commissioners  to  direct  the  guardians  of  any  union  to  appoint  paid  officers,  and  also  to  direct 
what  the  duties  of  such  officers  shall  be. 
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conditioned  to  perform  his  duties,  to  render  true  accounts  when  required 
by  the  guardians  or  commissioners,  so  as  to  show  the  exact  balance  in 
Ids  hands,  to  keep  such  books  as  the  guardians  or  commissioners  should 
direct,  and,  when  requested  by  the  guardians  or  commissioners,  to  hand 
over,  pay,  or  distribute  *amongst  such  parties  as  may  be  entitled 
to  the  same,  all  moneys  and  things  being  the  property  of  any  of 
the  townships  comprised  in  the  said  district,  or  of  the  guardians  in 
respect  thereof,  or  of  the  respective  overseers.  Mr.  Robert  Low  was 
the  treasurer  of  the  Preston  Union,  and  was  a  banker  at  Preston.  He 
stated  that  an  account  was  kept  with  him  by  the  overseers  of  the  town- 
ship of  Farricgton,  in  their  own  names,  to  the  credit  of  which  all  moneys 
paid  in  by  the  overseers,  or  by  the  prisoner,*  on  account  of  that  town- 
ship, were  carried ;  that  the  moneys  were  drawn  out  by  checks  of  the 
overseers,  sometimes  countersigned  by  the  prisoner,  sometimes  not,  but 
never  by  any  check  of  the  guardians  of  the  union.  A  rate  was  made 
upon  the  township  of  Farrington,  in  consequence  of  a  call  from  the 
guardians,  which  rate  was  signed  by  the  overseers  and  the  prisoner,  and 
bore  date  the  27th  day  of  November,  1845.  It  was  proved  that  the 
prisoner  had  received  moneys  from  three  different  rate-payers  in  respect 
of  that  rate,  and  had  embezzled  them. 

Edward  James,  for  the  prisoner,  contended  that  the  prisoner  was  not 
a  clerk  or  servant  to  any  one,  but  an  assistant  overseer  and  independent 
officer,  known  to  the  law  by  virtue  of  the  stat.  59  Geo.  3,,c.  12,  s.  7,, 
though  not,  indeed,  appointed  under  that  act,  nor  having  the  precise 
authority  conferred  by  that  act. 

Pattbson,  J. — I  think  that  the  name  "  assistant  overseer"  amounts 
to  nothing,  and  that  the  prisoner  must  be  taken  to  be  a  paid  officer 
under  the  stat.  4  &  5  Will.  4,  c.  76,  s.  46,  to  whom  the  commissioners 
thought  fit  to  give  that  name,  there  being  no  clause  in  any  act  of  Par- 
liament which  enables  the  commissioners  or  guardians,  by  their  order, 
to  appoint  assistant  overseers  with  the  like  powers  as  those  appointed 
under  the  stat.  59  Geo.  8,  c.  12. 


Edward  James. — -I  submit,  that,  if  he  was  clerk  or  *servant  to  r+yr-1 
any  one,  he  must  be  so  to  the  guardians  of  the  union,  to  whom 
he  had  given  bond,  and  to  whom  he  was  answerable  by  the  conditions 
of  that  bond,  and  not  to  the  overseers  of  the  township,  to  whom  he  did 
not  appear  to  be  answerable,  and  who  had  no  control  over  him. 

Patteson,  J. — I  think  that  that  view  of  the  case  is  right,  and  that  he 
must  be  considered  as  servant  of  the  guardians. 

Edward  James. — That  being  so,  I  submit  that  he  did  not  receive  the 
money  by  virtue  of  his  employment  as  servant  to  the  guardians  of  the 
union,  or,  if  he  did,  that  he  did  not  receive  it  for  and  on  account  of 
the  guardians  of  the  union,  as  the  guardians  of  the  union  had  nothing 
to  do  with  the  sums  collected  for  the  rates  of  any  particular  township, 
but  those  sums  were  received  for  and  on  account  of  the  overseers  of  the 
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townships,  and,  indeed,  for  and  on  account  of  the  prisoner  himself,  if 
he  is  to  be  considered  an  overseer ;  and  that  this  is  the  more  apparent 
from  the  account  with  the  treasurer  being  kept  in  the  names  of  the 
overseers  only,  not  of  the  overseers  and  the  prisoner  jointly,  nor  of  the 
guardians. 

Patteson,  J.,  directed  a  verdict  of  guilty  to  be  entered  on  the  tenth, 
eleventh,  and  twelfth  counts,  and  reserved  the  case  for  the  opinion  of 
the  fifteen  Judges,  on  the  question  whether  that  verdict  could  be  sup- 
ported. 

Brandt  and  Sultan,  for  the  prosecution. 

Edward  James,  for  the  prisoner. 

[Attorneys — J2.  Ascroft,  and  F.  Armstrong.'] 


♦1791   *BEP0BE   LORD   DBNMAN,    0.   J.;     TINDAL,  C.  J.;    POLLOCK,  C.  B.  ; 

J      PARKE,  B. ;  PATTESON,  J. ;  WILLIAMS,  J. ;  COLTMAN,  J. ;  ROLFS,  B.  ; 

WIGHTMAN,  J. ;    CRESSWELL,  J. ;   ERLB,  J. ;  PLATT,  B.      [May  2.] 

Edward  James,  for  the  prisoner. — I  submit  that  this  conviction 
cannot  be  sustained,  as  the  money  embezzled  was  not  the  property  of 
the  guardians.  The  board  of  guardians  make  a  call  for  a  gross  sum  on 
each  particular  township  in  their  union,  and  each  township  has  a  sepa- 
rate rate,  and  the  money  raised  by  that  rate  is  the  property  of  the 
township  and  its  overseers ;  and,  until  it  is  paid  over  by  order  of  the 
guardians,  it  never  becomes  the  property  of  the  guardians.  And  I 
also  submit,  that  the  money  received  by  the  prisoner  was  not  received 
by  him  for  or  on  account  of  the  guardians ;  and,  even  admitting  that  he 
was  a  clerk  or  servant  of  the  guardians,  he  received  those  sums  of  money 
on  behalf  of  the  overseers  of  the  township,  and  not  on  behalf  of  the 
guardians.  His  duty  was  to  pay  over  these  sums,  when  received,  to  the 
overseers  or  to  their  bankers,  and  when  in  the  hands  of  the  bankers,  the 
money  was  the  property  of  the  overseers  in  an  account  in  their  names 
and  to  their  credit,  and  disposable  by  their  checks,  and  the  guardians 
could  not  draw  on  the  bankers  for  any  part  of  it ;  and  it  was  only  after 
the  overseers  had  drawn  a  check  for  it  that  it  could  be  received  by  the 
guardians.  It  is  clear,  from  the  stat.  55  Geo.  3,  c.  137,  s.  1,  that  the 
property  of  this  money  was  in  "  the  overseers  for  the  time  being." 

Tindal,  C.  J. — You  say  it  was  the  money  of  Langworth  and  another. 

Edward  James. — I  do ;  but  upon  that  I  objected  that  the  prisoner 
was  not  their  servant. 

Lord  Denman,  C.  J. — My  Brother  Patteson  acceded  to  that  objection, 
and  did  not  ask  our  opinion  on  that  point. 

*Edward  James. — The  overseers,  out  of  the  money  raised  by 
rate  on  their  township,  would  have  to  pay  various  sums  for 
county-rate,  constables'  charges,  emigration,  costs  of  appeals,  population 
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returns,  jury  lists,  and  some  other  things,  besides  having  to  pay  the 
calls  of  the  board  of  guardians,  so  that  the  amount  levied  by  a  rate 
would  never  be  paid  over  to  the  board  of  guardians.  The  overseers 
might  have  maintained  an  action  for  money  had  and  received  against  the 
prisoner ;  but  if  the  guardians  had  brought  an  action  for  money  had 
and  received  against  him,  the  prisoner  would  say,  "  I  have  not  received 
this  money  to  the  use  of  you  the  guardians,  because  much  of  it  is  to  be 
paid  away  before  the  residue  comes  to  your  hands."  I  next  have  to 
contend,  that  the  prisoner  did  not  receive  this  money  as  the  servant  of 
the  guardians,  and  that  he  either  received  it  as  an  assistant  overseer,  as 
a  volunteer,  or  on  account  of  the  overseers  of  the  township. 

Pattkson,  J. — I  thought,  at  the  trial,  that,  if  the  prisoner  was  a 
clerk  or  servant  at  all,  he  was  so  to  the  guardians. 

Edward  James. — In  the  case  of  Rex  v.  The  Inhabitants  of  Sparshott, 
4  A.  &  E.  491,  it  appeared,  that,  by  the  regulations  of  the  Bridewell  at 
Winchester,  the  turnkeys  were  to  be  appointed  by  the  keeper ;  but  the 
appointment  was  subject  to  the  approbation  and  confirmation  of  the 
visiting  justices.  The  keeper  might  suspend,  but  not  permanently  dis- 
place them,  without  the  authority  of  the  visiting  justices.  They  were 
to  receive  their  salaries  from  the  county  treasurer,  but  in  all  other 
respects  to  be  under  the  immediate  orders  and  control  of  the  keeper ; 
and  it  was  held,  that  the  appointment  to  the  place  of  one  of  these  turn- 
keys, and  the  discharge  of  its  duties  under  these  regulations,  did  not 
constitute  a  hiring  and  service  by  which  a  settlement  could  *be  r^17d 
gained.  In  the  case  of  Rex  v.  Squire,  B.  &  B.  G.  G.  349,  and  ■- 
2  Stark.  N.  P.  G.  349,  the  overseers  of  a  township  had  employed  the 
prisoner  as  their  accountant  and  treasurer,  and  he  received  and  paid  all 
the  money  receivable  or  payable  on  their  account.  He  received  a  sum, 
and  embezzled  it ;  and  it  was  held  that  he  was  a  clerk  and  servant 
within  the  stat.  89  Geo.  3,  c.  85.  In  the  case  of  Rex  v.  Tyers,  B.  & 
B.  C,  G.  402,  the  prisoner  was  a  clerk  to  the  parish  officers  at  a  salary 
voted  by  the  vestry ;  and  it  was  there  said,  that  the  officers  for  the  time 
being  might  appoint  whom  they  chose :  but  that  case  was  decided  on 
another  point,  and  not  on  the  question  whether  he  was  a  clerk  or  ser- 
vant. And,  in  the  case  of  Rex  v.  Ward,  Gow,  N.  P.  C.  168,  the  pri- 
soner was  elected  an  extra  collector  of  poor-rate,  and  paid  a  percentage 
on  his  collection,  and  he  was  said  to  be  a  clerk  or  servant  within  the 
stat  39  Geo.  3,  c.  85 ;  but  those  cases  are  all  distinguishable  from  the 
present  case,  the  prisoner  here,  as  I  submit,  being  not  a  clerk  or  servant 
at  all,  but  a  paid  officer. 

Atherton,  for  the  prosecution. — I  have  to  contend  that  the  prisoner 
was  the  servant  of  the  guardians,  and  that  iiioney  received  by  him  as 
their  servant  was  received  by  him  on  account  of  those  who  were  his 
masters.  The  word  "  servant"  has  no  precise  definite  meaning,  and  is 
not  a  term  of  art ;  and  it  is  clear  that  the  legislature,  in  respect  of  em- 
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bezzlement,  intended  to  use  the  word  in  an  extended  sense,  as  the  enact- 
ment on  which  thc^prisoner  is  indicted  not  only  includes  all  clerks  and 
servants,  but  also  persons  acting  in  those  capacities. 

Lord  Denman,  C.  J. — None  of  the  counts  here  are  framed  as  to  a 
person  in  the  capacity  of  a  clerk  or  servant. 

„,----.  Atherton. — The  prisoner  was  employed  by  the  board  of  *guar- 
J  dians;  and  the  fact  of  one  person  being  employed  by  another  is 
always  much  relied  on  in  these  cases.  The  prisoner's  duties  were,  to 
collect  moneys,  give  receipts,  and,  as  I  shall  show,  to  account  to  the 
guardians,  his  masters ;  and  his  salary  was  paid  by  the  guardians1. 

Parke,  B. — The  difficulty  is  to  find  that  he  received  the  money  as 
the  servant  of  the  guardians. 

Lord  Denman,  G.  J. — If  it  can  be  truly  said,  in  any  sense,  that  the 
prisoner  received  the  money  as  the  servant  of  the  guardians,  that  would 
be  sufficient. 

Patteson,  J. — If  I  desired  my  servant  to  go  and  receive  money  for 
you,  how  would  that  be  ? 

Atherton, — Suppose  that  a  person  was  collector  of  rents,  and  I,  a  land- 
lord, directed  him  to  collect  rents  for  me,  and  he  sent  his  servant,  who 
received  the  rent  and  then  embezzled  it.  In  that  case,  would  not  the 
money  be  properly  laid  as  the  money  of  the  master  ?  In  the  present 
case,  the  guardians  pay  the  prisoner's  salary,  and  in  unions  the  relief  of 
the  poor  is  administered  by  the  board  of  guardians,  and,  the  supreme 
government  of  the  union  being  vested  in  that  board,  every  one  who  acts 
subordinately  in  a  union  acts  under  the  board  of  guardians ;  and  in  the 
present  case  the  prisoner  received  these  sums  of  money  by  virtue  of  his 
employment  by  the  guardians. 

Patteson,  J. — At  the  trial,  I  could  not  find  any  law  which  gave  the 
poor-law  commissioners  power  to  define  the  duties  of  overseers,  but  they 
have  power  to  define  the  duties  of  the  paid  officers,  appointed  under  their 
orders. 

Atherton. — If  a  traveller  goes  to  take  orders  for  his  master,  he  must 
incur  expenses,  and  it  may  be  that  he  is  to  pay  his  expenses  from  the 
^17fi.  money  he  receives  for  his  master  *from  his  master's  customers. 
J  But  the  fact  of  his  taking  money  for  his  expenses  would  make  no 
difference  as  to  his  being  indictable,  if  he  were  to  be  guilty  of  embezzle- 
ment. This  case  is  not  precisely  like  any  other  ;  but  there  are  cases  in 
which  it  has  been  held  that  a  person  is  indictable  for  embezzlement  who 
is  only,  in  the  course  of  his  duty,  to  pay  over  a  balance.  In  the  case 
of  Hex  v.  Hartley,  R.  &  R.  C.  C.  139,  where  the  owner  of  a  colliery 
employed  the  prisoner  as  captain  of  one  of  his  barges,  to  carry  out  and 
sell  coal,  and  paid  him  for  his  labour  by  allowing  him  two-thirds  of  the 
price  for  which  he  sold  the  coals,  after  deducting  the  price  charged  at 
the  colliery,  it  was  held,  that  the  prisoner  was  a  servant  within  the  stat  39 
Geo.  3,  c.  85 ;  so,  in  the  case  of  Rex  v.  Hoggin*,  R.  &  R.  C.  C.  145,  it  was 
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held,  that,  if  a  servant  receive  money  for  his  master  for  an  article  made 
of  his  master's  material,  it  would  be  within  the  stat.  39  Geo.  8,  c.  85, 
if  he  embezzle  it,  though  he  made  the  article,  and  was  to  have  a 
proportion  of  the  price  for  making  it.  The  mere  fact,  that  sums  are 
to  be  paid  out  of  the  gross  amount  before  the  money  is  to  be  paid 
over  to  the  employer,  makes  no  difference  in  the  case  of  embezzle- 
ment. It  is  said  that  the  prisoner  was  not  a  servant,  because  he  was  a 
paid  officer.  By  the  interpretation  clause  (sect.  109)  of  the  Poor-law 
Amendment  Act,  4  &  5  Will.  4,  c.  76,  the  word  "  officer"  is  to  include 
any  "  person  who  shall  be  employed  in  any  parish  or  union  in  carrying 
this  act,  or  the  laws  for  the  relief  of  the  poor,  into  execution ;"  but  if 
the  guardians  were  of  their  own  mind  to  employ  a  person  to  collect 
money,  and  he  did  so,  and  embezzled  it,  he,  although  an  officer  within 
the  meaning  of  the  interpretation  clause,  might  still  be  indicted  as  a 
servant  for  embezzlement.  It  is  difficult  to  lay  down  any  precise  rule 
as  to  where  servants  end  and  officers  begin,  as  so  many  incidents  may  be 
common  to  both.  In  the  case  of  Rex  v.  Tyer$y  R.  k  R.  C.  G.  402,  no  point 
was  made  that  the  prisoner  there  was  not  the  servant  of  the  overseers. 
*In  the  case  of  Rex  v.  BeacaU,  1  M.  C.  C.  15,  1  C.  k  P.  810,  ..  „ 
454,  certain  corporate  guardians  had,  by  a  private  act  of  Parlia-  *- 
ment,  the  power  of  appointing  a  steward ;  and  the  prisoner  was  their 
steward,  but  the  property  of  the  corporation  was  vested  in  directors ; 
and  the  steward,  who  embezzled  some  of  their  money,  was  convicted  of 
the  embezzlement.  In  the  case  of  Rex  v.  Callahan,  8  C.  k  P.  154,  it 
was  held,  that,  in  an  indictment  for  embezzlement,  a  collector  of  poor 
and  other  rates  in  the  parish  of  St.  Paul,  Covent  Garden,  was  rightly 
described  under  the  private  act  of  Parliament,  10  Geo.  4,  c.  Ixviii.,  as 
servant  to  the  committee  of  mapagement  of  the  affairs  of  that  parish, 
though  he  was  elected  by  the  vestrymen  of  the  parish. 

Patteson,  J. — There  the  vestry  had  a  naked  power  of  appointment. 

AtherUm. — I  cite  that  case  to  show  that  it  is  not  essential,  in  cases  of 
embezzlement,  that  all  the  usual  incidents  of  the  relation  of  master  and 
servant  should  exist. 

Pattsson,  J. — In  that  case,  the  prisoner  was  not  answerable  to  the 
vestry  in  any  way. 

Atherton.—In  the  case  of  Rex  v.  Ward,  Gow,  N.  P.  0.  168,  the  pri- 
soner was  appointed  by  the  parish  to  collect  their  rates ;  and  yet  he  was 
convicted  of  embezzlement  as  being  the  servant  of  the  churchwardens 
and  overseers.  In  the  present  case,  if  the  prisoner  was  the  servant  of 
the  guardians,  and  as  such  received  money,  it  would  follow  almost  as  a 
consequence,  that,  as  between  him  and  them,  it  must  be  considered  as 
their  money. 

Pollock,  C.  B. — If  a  gentleman  sent  his  bailiff  to  one  of  his 
tenants  to  receive  rent,  and  the  tenant  said  to  the  bailiff,  "Go  r>17o 
round  to  other  persons,  A.,  B.,  k  C,  who  *owe  me  money,  and  *- 

vol.  n. — 16  L 


178  REGINA  v.  BENT.  North.  8p.  C.  1846. 

receive  it  of  them/'  and  he  did  so,  and  embezzled  it,  that  would  be  very 
much  like  this  case.  When  the  prisoner  received  this  money,  he  was  to 
take  it,  not  to  'the  guardians,  but  to  the  bankers  of  the  overseers. 

Parke,  B. — He  does  not  receive  it  on  account  of  the  guardians. 

Atherton. — He  is  to  account,  and  he  gave  a  bond. 

Pollock,  G.  B. — He  gives  a  bond,  that,  when  required  by  the  guar- 
dians, he  will  distribute  the  money  in  his  hands  to  those  entitled  to  it,  not 
to  the  guardians.  If  you  give  a  bond  to  A.  B.  to  account  for  the  money 
of  C.  D.,  that  does  not  make  the  money  the  property  of  the  obligee  of 
the  bond,  and  he  at  most  would  be  a  trustee  only. 

Atherton. — the  bond  imposes  on  the  prisoner  the  duty  of  accounting 
for  all  money. 

Pollock,  C.  B. — The  bond  is,  not  to  pay  the  money  to  the  guardians, 
but  to  the  overseers. 

Parke,  B. — The  money  was  not  received  on  account  of  the  guardians. 
Could  the  guardians  have  maintained  an  action  for  money  had  and 
received  against  the  prisoner  in  respect  of  this  money  ?  There  is  no 
privity  between  them  in  respect  of  this  money. 

Pollock,  G.  B. — Mr.  James,  we  think  we  need  not  hear  you. 

Edward  James  was  not  heard  in  reply. 


The  case  was  considered  by  the  Judges,  who  held  the  conviction  wrong. 
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BEFORE   MR.   JUSTICE  PATTESON. 


REGINA  t;.  RICHARD  BENT. 

An  indictment  on  the  Municipal  Corporation  Act,  5  A  6  Will.  4,  e.  76,  s.  84,  for  giving  ft  fake 
answer  on  voting  for  a  town  councillor,  is  bad,  if  it  do  not  allege  that  the  defendant  u  willWry* 
gave  the  false  answer.  Charging  that  he  gave  the  answer  "falsely  and  fraudulently"  is  not 
sufficient. 

A  count  in  an  indictment,  which  charges  that  the  defendant,  at  an  election  of  a  town  councillor, 
falsely,  fraudulently,  deceitfully,  and  in  fraud  of  the  provisions  of  the  stat  5  A  6  Will.  4,  c  76, 
did  personate  J.  H.,  whose  name  was  on  the  burgess-roll,  and  gave  a  vote  in  the  name  of  J.  EL 
at  such  election,  is  bad,  because  it  charges  no  offence  either  against  the  common  law  or  against 
the  stat  5  A  6  Will.  4,  c  76. 

Indictment  on  the  34th  section  of  the  Municipal  Corporation  Act,  5 

k  6  Will.  4,  c.  76,  for  giving  false  answers  at  the  time  of  voting 

J  for   town   councillors,(a)   and  *for  personating  a  voter. — The 

(a)  The  first  count  of  the  indictment  was  in  the  following  form : — 

"  Lancashire,  to  wit — The  jurors  for  our  lady  the  Queen,  upon  their  oath,  present,  that  hereto- 
fore and  after  the  passing  of  a  certain  act  of  Parliament  made  and  passed  in  the  sixth  year  of 
the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled,  *  An  Act  to  provide  for  the 
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first  count  of  the  indictment  stated,  that,  after  the  passing  of  a 
certain  act  of  *Parliament  of  6  Will-  4,  intituled  "  An  Act  to  -^  ft1 
provide  for  the  regulation  of  municipal  corporations,  in  England  "- 

regulation  of  municipal  corporations  in  England  and  Wales/  and  before  the  committing  of  the 
offence  hereinafter  next  mentioned,  to  wit,  on  the  11th  day  of  October,  in  the  second  year  of  the 
reign  of  our  sovereign  lady  Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  her  said  Majesty,  by  her  certain  letters-patent 
and  charter  of  incorporation,  did  grant  and  declare  that  the  inhabitants  of  the  borough  of  Bolton 
comprised  within  the  district  therein  described,  and  their  successors,  should  be  for  ever  thereafter 
one  body  politic  and  corporate,  in  deed,  fact,  and  name,  and  that  the  said  body  corporate  should 
be  called  the  mayor,  aldermen,  and  burgesses  of  the  borough  of  Bolton,  in  the  county  of  Lan- 
caster, and  them,  by  the  name  of  the  mayor,  aldermen,  and  burgesses  of  the  borough  of  Bolton, 
in  the  county  of  Lancaster,  into  one  body  corporate  and  politic,  in  deed,  fact,  and  name,  did 
thereby,  for  herself,  her  heirs  and  successors,  erect  and  constitute ;  and  her  said  Majesty  did 
thereby  further  will,  grant,  and  declare,  that  the  council  of  the  said  borough  should  consist  of  a 
mayor,  twelve  aldermen,  and  thirty-six  councillor*,  to  be  respectively  elected,  at  such  times  and 
places,  and  in  such  manner  as  the  mayor,  aldermen,  and  councillors  for  the  boroughs  named  in 
the  schedules  to  the  aforesaid  act  for  the  regulation  of  municipal  corporations  in  England  and 
Wales.  And  her  said  Majesty  did  thereby  further  will,  grant,  and  declare,  that  the  said  borough 
should  be  divided  into  six  wards,  to  be  respectively  called  Church  Ward,  Bradford  Ward, 
Exchange  Ward,  Derby  Ward,  East  Ward,  and  West  Ward,  severally  bounded  and  described  as 
in  the  said  charter  is  mentioned,  as  by  the  said  letters-patent  and  oharter  of  incorporation,  refer- 
ence being  thereunto  had,  will  more  fully  appear ;  and  which  said  oharter  of  incorporation  was 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  duly  accepted  by  the  said  inhabitants  of 
the  said  borough  of  Bolton,  in  the  county  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that,  after  the  said  grant  of  the  oharter  of  incorporation  aforesaid, 
and  after  the  same  was  so  duly  accepted  as  aforesaid,  to  wit,  on  the  first  day  of  November,  in  the 
ninth  year  of  the  reign  of  her  said  Majesty  Queen  Victoria,  at  the  parish  of  Bolton,  in  the 
borough  of  Bolton  aforesaid,  in  the  county  aforesaid,  and  within  the  said  Exchange  Ward  of  the 
said  borough  of  Bolton,  a  certain  election  of  two  councillors  for  the  said  ward  was  had  and 
holden  before  William  Cannon,  one  of  the  aldermen  of  the  said  borough,  and  before  James 
Brown  and  John  Nicholson,  as  assessors  of  the  said  ward ;  that,  before  and  at  the  time  of  the 
said  election,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  and  ward  aforesaid,  in  the 
county  aforesaid,  the  name  of  John  Holden  appeared  on  the  burgess-roll  of  the  said  borough, 
and  in  the  ward  list  for  the  said  Exchange  Ward  then  in  force,  as  a  burgess  of  the  said  ward  and 
borough,  having  a  right  to  vote  at  the  said  election;  and  that  Richard  Bent,  late  of  the  said 
parish  of  Bolton,  in  the  county  aforesaid,  labourer,  well  knowing  the  premises,  but  intending 
falsely  and  fraudulently  to  personate  the  said  John  Holden  at  the  said  election,  and  to  vote  as  a 
burgess  as  and  in  the  name  of  the  said  John  Holden  at  the  said  election,  did  then  and  there,  at 
and  during  the  said  election,  falsely  and  fraudulently  present  himself  at  the  polling-place  for  the 
Exchange  Ward  aforesaid,  and  then  and  there  delivered  to  the  said  aldermen  and  assessors, 
before  whom  the  said  election  was  so  had  and  holden  as  aforesaid,  a  certain  voting-paper,  con* 
taining  the  Christian  names  and  surnames  of  the  persons  for  whom  he  the  said  Richard  Bent 
then  and  there  intended  to  vote,  with  their  respective  places  of  abode  and  descriptions,  and  such 
paper  purporting  to  be  signed  with  the  name  of  John  Holden,  in  which  name  the  said  Richard 
Bent  then  and  there  intended  to  vote  at  the  said  election,  and  such  paper  also  purporting  to 
state  the  name  of  the  place  in  which  the  property  for  which  the  said  John  Holden  appeared  to 
be  rated  on  the  burgess-roll  of  the  said  borough  was  situated ;  and  which  said  voting-paper  was 
a*  follows,  that  is  to  say : — [Here  was  set  out  a  facsimile  of  the  voting-paper].  And  the  said 
voting-paper  being  so  delivered  by  the  said  Richard  Bent  as  aforesaid,  one  William  Hayhurst,  a 
burgess  entitled  to  vote  in  the  said  borough  and  ward  at  the  said  election,  and  one  Thomas 
Parkinson,  one  other  burgess  entitled  to  vote  in  the  said  borough  and. ward  at  the  said  election, 
then  and  there  required  the  said  William  Cannon,  alderman  of  the  said  ward,  and  presiding  at 
the  said  election,  at  the  time  he  the  said  Richard  Bent  so  delivered  the  said  voting-paper  as 
aforesaid,  to  put  to  the  said  Richard  Bent  the  following  questions,  that  is  to  say,  '  Are  yon  the 
person  whose  name  is  signed  as  John  Holden  to  the  voting-paper  now  delivered  in  by  you  ?' 
'Are  you  the  person  whose  name  appears  as  John  Holden  on  the  burgess-roll  now  in  force  for  this 
borough,  being  registered  therein  as  rated  for  property  described  to  be  situated  in  Spring-gar- 
dens V  '  Have  you  already  voted  at  the  present  election  V  And  the  said  William  Cannon  there- 
upon, as  such  alderman  as  aforesaid!  and  as  presiding  at  the  said  election  as  aforesaid,  did  then 
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•1891  an(*  *^2^eB9t9  an(i  before  the  committing  of  the  offence  herein- 
J  after  mentioned,  to  wit,  on,  &c,  her  Majesty,  by  her  letters- 
patent  and  charter  of  incorporation,  did  grant  and  declare  that  the 
inhabitants  of  the  borough  of  Bolton,  and  their  successors,  should  be  a 
body  corporate ;  and  that  the  council  of  the  borough  should  consist  of  a 
mayor,  twelve  alderman,  and  thirty-six  councillors,  and  be  divided  into 
six  wards  [naming  them] ;  that  this  charter  was  accepted  by  the  said 
inhabitants ;  and  that  afterwards,  to  wit,  on  the  1st  of  November,  9  Vict., 
at,  &c,  and  within  the  Exchange  Ward  of  the  said  borough,  a  certain 
election  of  two  councillors  of  the  said  ward,  had  and  holden  before  Wil- 
liam Cannon,  one  of  the  aldermen  of  the  said  borough,  and  before  James 
Brown  and  John  Nicholson,  as  assessors  of  the  said  Ward ;  that,  before 
and  at  the  time  of  the  election,  the  name  of  John  Holden  appeared  on 
the  burgess-roll  of  the  said  borough  then  in  force,  as  a  burgess  having 
*1  R31  *a  right  to  vote  at  the  said  election ;  and  that  the  defendant, 
-J  "  well  knowing  the  premises,  but,  intending  falsely  and  fraudu- 
lently to  personate  the  said  J.  H.  at  the  said  election,"  and  to  vote  as  a 
burgess  in  his  name,  did  then  and  there,  and  during  the  said  election, 
"falsely  and  fraudulently"  present  himself  at  the  polling-place  of  the 

and  there  put  to  the  said'  Richard  Bent  the  following  question,  that  is  to  say, '  Are  yon  the  person 
whose  name  is  signed  as  John  Holden  to  the  voting-paper  now  delivered  in  by  youF  to  which 
question  the  said  Richard  Bent  then  and  there  falsely  and  fraudulently  answered, '  I  am.'  And 
the  said  William  Cannon,  as  such  alderman  as  aforesaid,  and  as  presiding  at  the  said  election  as 
aforesaid,  did  then  and  there  pat  to  the  said  Richard  Bent  the  following  question,  that  is  to  say, 
*  Are  yon  the  person  whose  name  appears  as  John  Holden  on  the  burgess-roll  now  in  force  for 
this  borough,  being  registered  therein  as  rated  for  property  described  to  be  situated  in  Spring- 
gardens  V  to  which  said  last-mentioned  question  the  said  Richard  Bent  then  and  there  falsely  and 
fraudulently  answered,  '  I  am/  And  the  said  William  Cannon,  as  such  alderman,  and  as  pre- 
siding at  the  said  election  as  aforesaid,  did  then  and  there  also  put  to  the  said  Richard  Bent  the 
following  question,  that  is  to  say,  '  Have  you  already  voted  at  the  present  election  V  to  which  said 
last-mentioned  question  the  said  Richard  Bent  then  and  there  answered  '  No.'  Whereas  in  truth 
and  in  fact  the  said  Richard  Bent  was  not  then  and  there  the  person  whose  name  was  signed  as 
John  Holden  to  the  voting-paper  then  and  there  delivered  in  by  him  the  said  Richard  Bent ;  and 
whereas  in  truth  and  in  fact  the  said  Richard  Bent  was  not  known  by  the  name  of  John  Holden ; 
and  whereas  in  truth  and  in  fact  the  said  Richard  Bent  was  not  then  and  there  the  person  whose 
name  appeared  as  John  Holden  on  the  burgess-roll  then  in  force  for  the  said  borough,  being 
registered  therein  as  rated  for  property  described  to  be  situated  in  Spring-gardens j  and  where** 
in  truth  and  in  fact  the  said  Richard  Bent,  at  the  time  he  so  delivered  in  the  voting-paper  afor^ 
said,  was  not  a  burgess  of  or  for  the  said  borough,  or  of  or  for  the  said  ward,  and  was  not  then 
entitled  to  vote  at  the  said  election :  in  contempt  of  our  lady  the  Queen  and  her  laws,  to  the  eril 
example  of  all  others  in  the  like  ease  offending,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity." 

N.  B. — This  count  was  held  bad  for  not  stating  that  the  false  answer  was  made  wilfully. 

The  third  count  stated  the  grant  and  acceptance  of  the  charter,  as  follows : — "And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  heretofore  and  before  the  committing 
of  the  offence  and  misdemeanour  hereinafter  next  mentioned,  to  wit,  on  the  11th  day  of  October, 
2  Vict,  her  said  Majesty,  by  her  letters-patent,  granted  unto  the  inhabitants  of  the  said  borough 
of  Bolton,  in  the  county  aforesaid,  her  royal  charter  of  incorporation,  whereby  her  said  Majesty 
did  extend  to  the  inhabitants  of  the  said  borough  the  powers  and  provisions  of  the  act  of  Par- 
liament aforesaid,  intituled  '  An  Act  to  provide  for  the  regulation  of  municipal  corporations  in 
England  and  Wales :'  and  the  said  borough  then  and  there  became,  and  was  and  still  5l  divided 
into  certain  wards,  one  whereof  was  and  is  called  *  Exchange  Ward/  and  which  said  charter  of 
incorporation  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  duly  accepted  by  the  said 
inhabitants  of  the  said  borough  of  Bolton,  in  the  county  aforesaid." 
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said  Exchange  Ward,  and  then  and  there  delivered  to  the  said  alderman 
and  assessors  before  whom  the  election  was  so  holden  a  certain  voting- 
paper,  containing  the  Christian  and  surnames  of  the  persons  for  whom 
he  the  said  R.  B.  intended  to  vote,  their  places  of  abode  and  description, 
and  such  paper  purporting  to  be  signed  by  John  Holden,  and  to  state 
the  place  in  which  the  property  for  which  John  Holden  appeared  to  be 
rated  on  the  burgess-roll  was  situate,  which  said  voting-paper  was  as 
follows ;  [setting  it  out].  And  the  said  voting-paper  being  so  delivered, 
William  Hayhurst  and  Thomas  Parkinson,  being  burgesses  entitled  to 
vote  at  the  election,  required  the  said  William  Gannon,  alderman  of  the 
said  ward,  and  presiding  at  the  said  election,  to  put  to  the  defendant 
the  following  questions  [setting  out  the  three  questions  in  the  84th 
section  of  the  stat.  5  k  6  Will.  4,  c.  76,  but  inserting  the  name  "  John 
Holden,"  instead  of  "  A.  B.,"  and  specifying  Spring-gardens  as  the 
street,  Ac]  "  And  the  said  W.  C,  as  such  alderman  as  aforesaid,  and 
as  presiding  at  the  said  election  as  aforesaid,  did  then  and  there  put  to 
the  said  Richard  Bent  the  following  question,  that  is  to  say,  <  Are  you 
the  person  whose  name  is  signed  as  John  Holden  to  the  voting-paper 
now  delivered  in  by  you  ?'  to  which  question  the  said  Richard  Bent  then 
and  there  falsely  and  fraudulently  answered,  *  I  am.'  And  the  said 
W.  C,  as  such  alderman  as  aforesaid,  and  as  presiding  at  the  said  elec- 
tion as  aforesaid,  did  then  and  there  put  to  the  said  Richard  Bent  the 
following  question,  that  is  to  say,  <  Are  you  the  person  whose  name 
appears  as  John  Holden  on  the  burgess-roll  now  in  force  for  this  borough, 
being  registered  therein  as  rated  for  property  described  to  be  situated 
in  *  Spring-gardens  ?*  to  which  said  last-mentioned  question  v+hqa 
the  said  Richard  Bent  then  and  there  falsely  and  fraudulently  *- 
answered,  <  I  am.'  And  the  said  W.  C,  as  such  alderman,  and  as  pre- 
siding at  the  said  election  as  aforesaid,  did  then  and  there  also  put  to 
the  said  Richard  Bent  the  following  question,  that  is  to  say,  <  Have  you 
already  voted  at  the  present  election?'  to  which  said  last-mentioned 
question  the  said  Richard  Bent  then  and  there  answered,  '  No.'  Where- 
as in  truth  and  in  fact  the  said  Richard  Bent  was  not  then  and  there  the 
person  whose  name  was  signed  as  John  Holden  to  the  voting-paper  then 
and  there  delivered  in  by  the  said  Richard  Bent ;  and  whereas  in  truth 
and  in  fact  tfato  said  Richard  Bent  was  not  known  by  the  name  of  John 
Holden ;  and  whereas  in  truth  and  in  fact  the  said  Richard  Bent  was 
not  then  and  there  the  person  whose  name  appeared  as  John  Holden  on 
the  burgess-roll  then  in  force  for  the  said  borough,  being  registered 
therein  as  rated  for  property  described  to  be  situated  in  Spring-gardens ; 
and  whereas  in  truth  and  in  fact  the  said  Richard  Bent,  at  the  time  he 
so  delivered  in  the  voting-paper  aforesaid,  was  not  a  burgess  of  or  for 
the  said  borough,  or  for  the  said  ward,  and  was  not  then  entitled  to  vote 
at  the  said  election,"  against  the  statute,  &c,  and  against  the  peace,  &c. 
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The  second,  third,  and  fourth  counts  of  the  indictment  were  similar, 
bnt  stated  the  grant  of  the  charter  more  concisely. 

The  fifth  count  stated  the  grant  of  the  charter  and  its  acceptance  as 
in  the  first  count,  and  stated,  that,  by  the  said  act  of  Parliament,  it  is, 
amongst  other  things,  provided  and  enacted,  "  that,  in  every  case  in 
which  there  shall  be  a  division  into  wards  of  any  borough,  the  burgesses 
of  every  such  ward,  and  none  others,  shall  on  the  day  fixed  for  the  first 
election  of  councillors,  separately  elect,  from  the  persons  qualified  to 
be  councillors,  the  whole  number  of  councillors  assigned  to  such  ward 
respectively ;  and,  on  the  1st  day  of  November  in  any  subsequent  year, 
shall  separately  elect  from  the  persons  qualified  to  be  councillors,  one-third 
*1  ftfl  *Part  of  the  whole  number  of  councillors  assigned  to  such  ward. 
J  And  in  a  certain  other  part  of  the  said  act,  after  enacting  that 
the  burgess  lists,  when  revised  and  signed  as  is  therein  directed,  shall 
be  copied  in  a  book  for  that  purpose  provided,  it  is  provided  and  enacted, 
that  every  such  book  in  which  the  said  burgess  lists  shall  be  so  copied 
shall  be  the  burgess-roll  of  the  burgesses  of  such  borough  entitled  to 
vote  in  the  choice  of  the  councillors  and  auditors  of  such  borough  at  any 
election  which  may  take  place  between  the  1st  day  of  November  inclu- 
sive in  the  year  wherein  such  burgess-roll  shall  have  been  made,  and 
the  1st  day  of  November  in  the  succeeding  year.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that,  after  the  grant 
of  the  said  charter  of  corporation  as  aforesaid,  and  after  the  same  was 
duly  accepted  by  the  inhabitants  of  the  borough  of  Bolton  as  aforesaid, 
to  wit,  on  the  1st  day  of  November,  in  the  ninth  year  of  the  reign  of 
her  said  Majesty  Queen  Victoria,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  Exchange  Ward  aforesaid  of  the  said  borough, 
an  election  was  had  and  holden  for  the  election  of  two  councillors  for 
the  said  Exchange  Ward  of  the  said  borough  ;  and  that  the  said  Richard 
Bent,  being  a  wicked  and  evil  disposed  person,  and  well  knowing  the 
premises,  but  contriving,  &c,  to  contravene  the  said  provisions  of  the 
said  act  of  Parliament,  and  to  prevent  a  fair  election  of  councillors  from 
taking  place  for  the  said  Exchange  Ward,  and  wrongfully  and  deceit- 
fully to  make  it  appear  that  John  Dean  and  James  Morris,  who  were 
then  and  there  respectively  candidates  for  the  office  of  councillors  of  and 
for  the  said  Exchange  Ward,  were  duly  elected  councillors  of  and  for 
the  said  ward  on  the  day  and  year  last  aforesaid,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  within  the  said  Exchange  Ward  at  the 
election  aforesaid  for  the  said  ward,  falsely,  fraudulently,  deceitfully, 
and  contrary  to,  and  in  fraud  of  the  provisions  of  the  statute  aforesaid 
in  that  behalf,  did  personate  one  John  Holden  at  the  said  election  (the 
♦Iftfil  name  °^  ^e  sa^  3.  H.  being  then  on  *the  said  burgess-roll  of 
*  the  said  borough,  and  on  the  ward  list  of  the  said  ward,  which 
was  then  and  there  in  force),  and  the  said  R.  B.  then  and  there  as  in 
the  name  of  the  said  J  H.  did  give  his  vote  for  the  said  J.  D.  and  J. 
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M. ;  whereas  in  truth  and  in  fact  the  said  R.  B.  never  was  called  or 
known  by  the  name  of  J.  H. ;  and  whereas  in  truth  and  in  fact  the  said 
B.  B.  was  not  the  person  whose  name  so  appeared  upon  the  burgess-roll 
and  ward  list  as  aforesaid  as  J.  H. ;  and  whereas  in  truth  and  in  fact 
tne  said  B.  B.  was  not  then  or  at  any  other  time  possessed  of,  or  the 
occupier  or  owner  of  the  property  for  which  the  said  J.  H.  then  and 
there  appeared  by  the  said  burgess-roll  to  be  rated ;  and  whereas  in 
truth  and  in  fact  the  said  R.  B.  had  then  and  there  no  right  whatever 
to  give  his  vote  in  the  name  of  the  said  J.  H. ;  and  whereas  in  truth 
and  in  fact  the  said  B.  B.  was  not  then,  nor  is  he  now,  a  burgess  of  the 
said  ward  or  of  the  said  borough  of  Bolton ;  and  whereas  in  truth  and 
in  fact  the  said  B.  B.  had  then  and  there  no  right  whatsoever  to  vote  at 
the  said  last-mentioned  election,  in  contempt  of  the  provisions  of  the 
statute  aforesaid,  in  contempt  of  our  said  lady  the  Queen,  &c,  against 
the  form  of  the  statute,  &c,  and  against  the  peace,"  &c. 

The  sixth  count  was  similar  to  the  fifth  count,  except  that  it  stated 
the  grant  of  the  charter  and  its  acceptance,  as  in  the  third  count. 

On  this  indictment  the  defendant  was  found  guilty. 

Joseph  Pollock,  for  the  defendant,  in  arrest  of  judgment. — I  submit, 
that  the  first  four  counts  of  this  indictment  are  bad,  as  it  is  not  alleged 
in  either  of  them  that  the  defendant  "  wilfully"  made  a  false  answer  to 
either  of  the  questions.  The  allegation  in  each  of  the  counts  of  the 
indictment  is,  that  the  answer  of  the  defendant  was  given  "  falsely  aiyl 
fraudulently,"  but  the  word  "  wilfully"  does  not  occur  in  any  part  of 
the  indictment.  The  words  of  the  84th  section  of  the  Municipal  Cor- 
poration Act,  5  &  6  Will.  4,  c.  76,  are,  "  if  any  person  shall  wilfully 
make  a  *false  answer  to  any  of  the  questions  aforesaid"  (the  r*lft7 
three  questions  to  be  put  under  that  act),  "  he  shall  be  guilty  of  *- 
a  misdemeanor,  and  may  be  indicted  and  punished  accordingly."  In 
the  case  of  Rex  v.  Stevens,  5  B.  &  C.  246,  an  indictment  for  perjury 
was  held  bad  because  it  did  not  allege  that  the  defendant  wilfully  or 
corruptly  swore  falsely,  although  it  did  allege  that  he  falsely  and  mali- 
ciously gave  false  testimony. 

Williams,  J. — The  language  of  the  statute  is  the  important  matter 
to  consider,  because  how  is  it  possible  for  me  to  say  that  I  know  that  any 
other  word  will  supply  the  place  of  the  word  expressly  used  in  the 
statute  ? 

Joseph  Pollock. — In  the  case  of  Rex  v.  Davis,  2  Leach,  556,  the  pri- 
soner was  indicted  on  the  Black  Act,  9  Geo.  1,  c.  22,  for  shooting  at 
a  person.  The  words  of  that  act  were,  "  If  any  person  or  persons  shall 
wilfully  and  maliciously  shoot  at  any  person."  The  indictment  in  that 
case  charged  that  the  prisoner  "  did  unlawfully,  maliciously,  and  felo- 
niously shoot  at  one ;"  and  it  was  held  by  the  Judge  that  the  omis- 
sion of  the  word  "  wilfully"  in  the  indictment  was  fatal  to  its  validity. 
With  resoect  to  the  fifth  and  sixth  counts,  they  are  not  good  on  the  stak 
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5  &  6  Will.  4,  c.  76,  and  are  not  good  at  common  law.     They  do  not 
charge  any  offence  at  all. 

Cross,  for  the  prosecution. — I  submit,  that  it  sufficiently  appears  here 
that  these  false  answers  mentioned  in  the  first  four  counts  of  this  indict- 
ment were  given  "  wilfully."  All  that  is  required  is,  that  it  shall  appear, 
either  directly  or  by  necessary  intendment,  that  the  act  was  done  wil- 
fully. In  the  case  of  Rex  v.  Stevens,  5  B.  &  C.  246,  Lord  Chief  Justice 
Abbott  says,  "Whether  the  word  'maliciously9  might  supply  the  place 
♦lftftl  °^  e*t*ier  wflfulty  or  corruptly j  it  is  not  necessary  to  *determine ;" 
-■  clearly  intimating  that  an  equivalent  word  would  be  sufficient. 
And  in  the  case  of  Rex  v.  Cox,  1  Leach,  82,  it  is  expressly  held  that 
the  word  "  wilfully,"  is  not  necessary  in  an  indictment  for  perjury  at 
common  law.  No  person  can  read  the  present  indictment  with  common 
understanding,  without  seeing  that  it  appears  on  the  face  of  it  that  th« 
act  was  done  "  wilfully."  I  submit,  further,  that  the  two  last  counts 
are  good,  as  they  charge  the  defendant  with  having  acted  in  direct  fraud 
and  contravention  of  the  act  of  Parliament.  Fraud  against  an  act  of 
Parliament  is  an  offence  at  common  law. 

Williams,  J. — Does  that  apply  where  the  act  of  Parliament  prescribes 
a  specific  remedy  for  the  act  of  which  you  complain  ? 

Gross. — In  this  act  of  Parliament  there  is  only  such  a  provision  where 
the  questions  are  put ;  but  it  is  very  easy  to  suppose  a  case  in  which 
personation  has  taken  place,  and  the  questions  have  not  been  put.  Is 
it  to  be  said,  that,  in  such  a  case,  because  the  questions  have  not  been 
put,  there  is  no  punishment  for  the  personation  ? 

Williams,  J. — I  have  a  most  serious  doubt  on  the  omission  of  the 
word  "  wilfully"  in  the  first  four  counts.  I  will  admit  the  defendant  to 
bail  to  appear  at  the  next  assizes,  and  in  the  meanwhile  I  will  deliberate 
either  with  myself  or  with  such  assistance  as  I  can  get,  after  the  example 
of  one  of  my  learned  Brethren  in  a  similar  case  at  a  former  assizes. 

The  defendant  was  admitted  to  bail  till  the  next  assizes. 

Mar.  23.  Patteson,  J.,  now  read  the  judgment  of  Mr.  Justice 
Williams,  as  follows : — 

*ift<n  *"The  defendant  was  convicted  before  me  at  the  last  assizes 
-*  holden  at  this  place,  upon  an  indictment  containing  six  counts,  of 
which  the  four  first  were  framed  upon  the  Municipal  Corporation  Act, 
5  &  6  Will.  4,  c.  76,  and  especially  upon  the  34th  section,  which  autho- 
rizes, under  certain  circumstances,  three  questions  to  be  put  to  any  voter 
at  a  borough  election ;  and  the  offence  charged  is  giving  false  answers 
to  two  of  those  questions.  The  two  last  counts,  without  at  present 
describing  them  more  minutely,  are  for  falsely  personating  a  certain 
voter  at  an  election  of  two  councillors  for  the  borough  of  Great  Bolton. 
The  objection  to  the  four  first  counts  is,  that,  in  describing  the  offence, 
they  do  not  pursue  the  language  of  the  statute ;  and  to  the  two  last,  that 
.hey  disclose  no  offence  at  all.     The  four  first  counts  differ  from  each 
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other  only  in  setting  forth,  with  more  or  less  particularity,  the  charter 
of  incorporation  granted  to  the  said  borough  of  Great  Bolton,  and  other 
matters  introductory  to  the  election  of  two  councillors  for  one  of  the 
wards  of  that  borough,  at  which  the  said  offence  is  charged  to  have  been 
committed,  but  in  the  description  of  that  offence  there  is  no  difference 
whatever.  The  sections  of  the  act  which  are  material  to  the  present 
purpose  are,  the  81st,  which  directs  that  the  election  of  councillors  shall 
be  on  the  1st  of  November ;  the  82d,  which  provides  that  the  mode  of 
voting  shall  be  by  delivering  a  voting-paper,  in  a  certain  prescribed  form, 
to  the  mayor  or  other  presiding  officer ;  and  the  84th,  on  which  the  ques- 
tion arises,  which  enacts  that  the  mayor  or  other  presiding  officer,  if 
required  by  two  competent  burgesses,  shall  put  to  the  voter,  at  the  time 
of  his  delivering  in  the  voting-paper,  the  following  questions : —        ' 

1st.  Are  you  the  person  whose  name  is  signed  A.  B.  in  the  voting- 
paper  now  delivered  in  by  you  ? 

2d.  Are  you  the  person  whose  name  appears  as  A.  B.  in  the  burgess- 
roll  for  this  borough,  being  registered  therein  as  rated  for  property 
described  to  be  situate  in  [street,  Ac]  ? 

*3d.  Have  you  already  voted  at  this  election  ?  r*190 

Then  follows — "  And  if  any  person  shall  wilfully  make  a  false  ■- 
answer  to  any  of  the  questions  aforesaid,  he  shall  be  deemed  guilty  of  a 
misdemeanour,  and  may  be  indicted  and  punished  accordingly/' 

All  the  four  first  counts  state,  that  the  defendant,  upon  delivering  in 
a  voting-paper  in  the  name  of  one  John  Holden,  a  burgess  entitled  to 
vote  at  the  said  election,  was  asked  by  the  presiding  officer  (who  was 
duly  required  by  two  competent  burgesses  to  put  them)  the  three  ques- 
tions, in  the  terms  of  the  act  of  Parliament  above  set  forth ;  and  then 
the  statement  in  all  those  four  counts  (that  in  truth  being  the  statement 
of  the  offence)  is  in  the  same  words,  and  as  follows : — "  to  which  ques- 
tions (each  of  the  two  first)  the  defendant  then  and  there  faUely  and 
fraudulently  answered,  <  I  am.' "  But  the  words  of  the  34th  section, 
as  has  been  already  shown,  are,  "  if  any  person  shall  wilfully  make  a 
false  answer  to  any  of  the  questions  aforesaid,  he  shall  be  deemed  guilty 
of  a  misdemeanour ;"  and  the  question  is,  whether  the  omission  of  the 
word  "wilfully,"  in  the  said  four  first  counts,  vitiates  those  counts,  and 
I  am  of  opinion  that  it  does.  Now,  Lord  Coke,  in  his  reading  upon 
the  statute  of  the  5th  Eliz.,  the  words  of  which  are,  "  If  any  person 
shall  wilfully  and  corruptly  commit  any  manner  of  wilful  perjury," 
mentions  two  cases,  in  which  a  statement  that  the  thing  was  done  "falsely 
and  corruptly,"  without  adding  wilfully,  was  held  to  be  vicious  and 
insufficient.(a)  In  the  case  of  Rex  v.  Davis,  2  Leach,  556,  the  indictment 
was  upon  the  Black  Act,  which  makes  it  felony  for  any  person  "  wilfully 
and  maliciously  to  shoot  at  another."  The  indictment  charged,  that 
the  prisoner  "  unlawfully,  maliciously,  and  feloniously  did  shoot  at  A. 

(a)  3  Inst  167.    The  cues  are,  MelUr>t  cate,  27  EUx.,  and  A-  at.,  Mich.,  20  A  30  Eli*. 

vol.  n.— 17  i 
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B. ;"  and  was  held  ill,  for  the  omission  of  the  word  "  wilfully."  In  a 
note  to  the  latter  case,' others  are  referred  to,  which  are  to  the  like  effect. 
*1Q11  *^0'  ak°5  *8  *^e  language  °f  tne  Judges  in  Cox  9  case,  1  Leach, 

■■  82,  as  to  the  importance  of  the  word  "wilfully"  in  the  said 
statute  of  5th  Eliz.  against  perjury.  Whether  the  words  "falsely  and 
fraudulently"  be  equivalent  to  "falsely  and  wilfully"  is  an  inquiry  into 
which  I  decline  to  enter.  That  the  expression  "  wilful"  is,  in  general, 
sufficiently  significant,  cannot  be  doubted,  when  it  is  recollected  that  the 
definition  of  murder  by  Hawkins  is,  "  The  wilful  killing  a  man  of  malice 
aforethought,"  and,  moreover,  that  "  wilfully"  is  to  be  found,  as  well  as 
"  of  malice  aforethought,"  in  every  indictment  for  murder  that  I  ever 
saw  or  heard  of.  But  beyond  all  this,  "  wilfully  to  make  a  false  answer 
to  the  questions"  proposed  is  the  definition  of  the  offence  by  the  Legis- 
lature itself;  quod  voluit  dixit,  and  whethef  any  other  language  must 
have  the  same  meaning  as  that  which  I  find  used,  cannot  but  be 
doubtful,  and  is  a  question  which  I  am  not  able  or  willing  to  decide. 
That  the  words  of  the  statute  must  be  pursued,  is  a  safe  and  certain 
rule ;  an  inquiry  whether  other  words  bear  the  same  meaning  must  be 
precarious  and  uncertain.  I  think,  therefore,  that,  both  upon  principle 
And  authority,  these  four  first  counts  are  defective.  The  two  last  counts, 
after  stating  the  incorporation  of  the  borough  of  Great  Bolton,  with 
most  of  the  particulars  contained  in  the  four  first  counts,  and  referring 
to  certain  provisions  in  the  5  &  6  Will.  4,  c.  76,  which  it  is  not  necessary 
to  set  out,  as  no  objection  or  question  arises  thereon,  contain  an  alle- 
gation, that,  on  the  1st  of  November,  in  the  ninth  year  of  Queen 
Victoria,  an  election  of  two  councillors  for  a  certain  ward  in  the  said 
borough  took  place,  and  then  state  the  offence.  In  this  (the  material) 
part  both  counts  are  the  same,  and  to  this  effect :  "  that  defendant,  well 
knowing  the  premises,  but  intending  deceitfully  and  fraudulently  to 
contravene  the  said  provisions  of  the  said  act  of  Parliament,  and  to 
*1  Q91  Preyent  a  ^r  election  of  councillors  from  taking  place  for  *the 

-*  said  ward,  and  wrongfully  and  deceitfully  wishing  to  make  it 
-appear  that  A.  and  B.,  who  were  then  and  there  respectively  candidates 
for  the  office  of  councillor  of  and  for  the  said  ward,  were  duly  elected 
councillors  thereof,  on,  &c,  at,  &c,  at  the  election  aforesaid  for  the  said 
ward,  falsely,  fraudulently,  deceitfully,  and  contrary  to  and  in  fraud  of 
the  provisions  of  the  statute  aforesaid  in  that  behalf,  did  personate  one 
John  Holden  (the  name  of  the  said  John  Holden  being  then  on  the  said 
burgess-roll  o£  the  said  borough,  and  on  the  ward  list  of  the  said  ward, 
which  were  then  and  there  in  force) ;  and  the  defendant  then  and  there, 
as  and  in  the  name  of  the  said  John  Holden,  did  give  his  vote  for  the 
said  A.  and  B.  (then  follow  allegations  negativing  the  identity  of 
defendant  with  said  John  Holden,  and  the  pretended  qualifications  of 
defendant  to  give  him  a  right  to  vot  3),  in  contempt  of  the  provisions 
of  the  said  statute,  in  contempt  of  our  said  lady  the  Queen  and  her  laws, 
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to  the  evil  example,  &c,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace,"  &c.  And,  first,  with  respect 
to  the  conclusion,  "  against  the  form  of  the  statute,"  that  may  be  disposed 
of  at  once,  by  observing,  that  there  is  no  such  offence  as  "  false  persona- 
tion" (so  described)  in  the  act  of  Parliament,  nor  are  the  words 
"  personation"  or  "  personate"  to  be  found  in  it.  It  is  true,  that  wil- 
fully giving  a  false  answer  to  the  three  allowable  questions  has  acquired 
the  popular  appellation  of  the  «  false  personation"  of  a  voter,  but  in  the 
statute  itself  there  is  no  language  in  any  degree  resembling  that  which 
has  been  used  in  describing  the  supposed  offence  contained  in  those  two 
last  counts.  The  question,  therefore,  arises,  do  these  counts  contain  the 
description  of  an  offence  at  common  law?  No  case  to  maintain  the 
affirmative  was  cited,  nor  is  it  believed  that  any  such  can  be  found.  The 
precise  case,  indeed,  is  not  very  likely  to  have  occurred,  because,  until 
the  recent  act,  no  election  of  councillors  for  a  borough  could  have 
been  held;  but  none  in  principle  resembling  it  was  produced.  The 
♦analogy  is  all  the  other  way.  In  certain  instances  false  persona-  -^  Qq 
tion,  as  of  soldiers,  sailors,  and  bail,  for  fraudulent  purposes,  is  "- 
made  an  offence.  And  this  case  does  not  resemble  one  where  a  statute 
enjoins  or  prohibits  some  particular  act,  without  any  penalty  being 
attached  to  the  breach  of  its  provisions;  for  the  supposed  offence 
intended  to  be  described  in  those  two  last  counts  is  expressly  provided 
for  by  the  said  34th  section,  upon  which  the  four  first  counts  are  framed, 
bat,  as  I  have  already  said,  in  my  opinion,  defectively.  The  conse- 
quence is,  that  the  judgment  must  be  arrested."     Judgment  arrested. 

Brandt  and  Cross,  for  the  prosecution. 

Joseph  Pollock,  for  the  defendant. 

[Attorneys — J.  Gross  and  J.  Cordon.'] 


BEFORE  R.   B.  ARMSTRONG,  ESQ.,  Q.  C. 


REGINA  t;.  BIRCH  and  HARDY. 

An  indictment  for  robbery  charged  that  A.  and  B.  together  assaulted  C,  and  robbed  him  of  his 
watch.  At  the  trial  C.  did  not  appear,  and  there  was  no  evidence  of  the  felony :  but  a  witness 
saw  C.  on  the  ground  on  the  night  in  question,  and  several  persons  round  him  abusing  him, 
and  this  witness  saw  A.  strike  C.  The  jury  convicted  A.  of  an  assault,  but  said  that  they  were 
not  satisfied  that  A.  had  any  intent  to  rob  C.  The  fifteen  Jndges  held  the  conviction  right, 
and  held  that  the  11th  section  of  the  stat  1  Vict  c  85,  applies  wherever  the  indictment 
charges  an  assault,  and  the  jury,  negativing  the  felony,  find  guilty  of  the  assault :  provided 
always,  that  the  finding  be  in  respect  of  that  very  same  act  which  the  Crown  seeks  to  make 
felonious;  identity  being  the  question,  and  not  the  intention  of  the  prisoner  to  commit  a 
felony. 

Robbery. — The  indictment  charged,  that  the  prisoners,  on  the  17th 
day  of  January,  1846,  at  Manchester,  together,  « in  and  upon   one 
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Charles  Dailey,  in  the  peace  of  God  and  our  lady  the  Queen,  did  make 
an  assault;"  and  it  then  went  on  in  the  usual  form  to  charge  the  pri- 
soners with  robbing  him  of  a  watch  and  watch-guard,  and  twelve 
shillings,  his  property. 

The  prisoners  pleaded  "not  guilty;"  and,  as  the  prosecutor,  Charles 
Dailey,  did  not  appear,  the  proof  of  the  felony  failed ;  but  a  witness 
♦1941  was  ca"e^  y;^°  saw  ^e  ^prosecutor  on  the  ground  on  the  night  in 
question,  and  several  persons  about  him  abusing  him  very  much, 
and  among  others,  distinctly  recognised  the  prisoner  Birch,  and  saw 
him  strike  the  prosecutor  several  times  whilst  he  was  so  lying  on  the 
ground ;  but  this  witness  could  not  identify  the  prisoner  Hardy. 

The  jury  found  both  prisoners  not  guilty  of  the 

felony,  and  found  the  prisoner  Birch  guilty 

of  an   assault,   and    acquitted    the    prisoner 

Hardy  altogether  .(a) 

Mr.  Armstrong  asked  the  jury  whether  they  found  that  the  assault 

was  with  intent  to  rob ;   and  they  replied,  that  the  evidence  did  not 

satisfy  them  on  that  point,  and  that  they  found  the  prisoner  Birch  guilty 

of  a  common  assault. 

Mr.  Armstrong  having  conferred  with  Mr.  Justice  Patteson,  his 
Lordship  reserved  the  case  for  the  consideration  of  the  fifteen  Judges. 
Joseph  Pollock^  for  the  prosecution. 
Atkinson,  for  the  prisoners. 


The  case  was  afterwards  considered  by  the  Judges,  who  unanimously 
held  the  conviction  right;  and  their  Lordships  also  held  that  the  11th 
section  of  the  stat.  1  Vict.  c.  85,  applies  wherever  the  indictment  charges 
an  assault,  and  the  jury,  negativing  the  felony,  find  guilty  of  the  assault : 
provided  always,  that  the  finding  be  in  respect  of  that  very  same  act 
which  the  Crown  seeks  to  make  felonious ;  identity  being  the  question, 
and  not  the  intention  of  the  prisoner  to  commit  a  felony ;  otherwise  the 
statute  would  not  apply  in  the  ordinary  case  of  wounding  with  intent,  Ac. 

(a)  See  the  oases  of  Regina  t.  Ellis,  8  C.  ft  P.  654,  and  Regina  y.  Boden,  1  Car.  £  Kir.  39S* 
fend  the  authorities  there  referred  to. 
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HERTFORD  ASSIZES. 

(Crown  Side.) 
BBFORB  MR.  BARON  ALDER80N. 

REGINA  v.  LEVI  WARMAN.    March  2. 

An  indictment  for  murder  charged  that  the  death  of  the  deoeaaed  was  caused  by  a  mortal  wound 
of  the  head,  inflicted  with  a  swingle.  It  was  proved  that  the  death  was  caused  by  a  blow  on 
the  head  by  a  piece  of  wood,  and  that  the  external  skin  was  not  broken,  but  that  there  was 
extravasation  of  blood  pressing  on  the  brain,  and  a  collection  of  blood  between  the  scalp  and 
the  brain.  The  surgeon  stated  this  to  be  a  contused  wound,  with  effusion  of  blood : — Held, 
by  the  fifteen  Judges,  that  the  evidence  supported  the  indictment 

Murder. — The  indictment  charged,  that  the  prisoner,  on,  &c,  at  &c, 
"  in  and  upon  Elizabeth  Warman,  then  the  wife  of  him  the  said  Levi 
Warman,  then  and  there  being,  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  make  an  assault,  and  that  the  said  Levi  Warman, 
with  a  certain  instrument  called  a  swingle,  made  of  wood,  iron,  and 
leather,  of  the  value  of  4d.,  which  the  said  Levi  Warman  then  and  there 
had  and  held  in  both  his  hands,  her  the  said  Elizabeth  Warman,  in  and 
upon  the  right  side  of  the  head  of  her  the  said  Elizabeth  Warman,  then 
and  there  feloniously,  wilfully,  and  by  his  malice  aforethought,  did  hit 
and  strike,  and  that  the  said  Levi  Warman  did  then  and  there  give  unto 
her  the  said  Elizabeth  Warman,  with  the  instrument  aforesaid,  in  and 
upon  the  right  side  of  the  head  of  her  the  said  Elizabeth  Warman,  one 
mortal  wound  of  the  length  of  one  inch  and  of  the  depth  of  half  an  inch, 
of  which  said  mortal  wound  the  said  Elizabeth  Warman  then  and  there 
instantly  died."  *And  so  the  jurors  aforesaid,  &c,  do  say,  Ac.  r*1Qft 
(concluding  in  the  usual  manner).  *- 

It  appeared  from  the  evidence  that  the  death  of  the  deceased  had 
been  effected  by  a  single  blow  on  the  head  of  the  deceased,  given  by  a 
piece  of  wood,  and  the  surgeon  described  the  injury  as  follows: — "I 
found,  on  examining  the  head,  no  external  breach  of  the  skin.  I  found 
a  collection  of  blood  in  the  back  part  of  the  head.  The  deceased  died 
from  extravasation  of  blood  which  pressed  on  the  brain.  On  examining 
and  cutting  the  scalp,  I  found  a  collection  of  blood  between  the  scalp 
and  the  cranium,  just  above  the  spot  where,  within  the  cranium,  I  found 
the  pressure  on  the  brain.  I  call  that  a  contused  wound,  with  effusion 
of  blood.     That  is  the  same  thing  as  a  bruise.    The  internal  part  of  the 

M 
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skin  was  broken.    Medically,  we  called  the  breaking  of  the  skin,  whether 
externally  or  internally,  a  wound." 

T.  Chambers,  for  the  prosecution,  referred  to  the  case  of  Regina  ▼. 
Smith.(a) 

Alderson,  B. — I  think  that  that  case  is  an  authority  in  point.  In  a 
case  of  homicide  it  is  sufficient  if  the  mode  of  death  is  substantially 
proved  as  laid,  and  I  think  that  here  the  death  is  sufficiently  shown  to 
have  arisen  from  a  stroke  feloniously  given  by  an  instrument  held  by  the 
prisoner  ;  and  that  whether  that  stroke  produced  the  death  by  inflicting 
a  wound  or  a  bruise,  is  unimportant. 

Verdict — Guilty  of  manslaughter. 
Sentence — 20  years'  transportation. 
♦197]    *T.  Chambers,  for  the  prosecution. 


The  learned  Baron  reserved  the  case  for  the  opinion  of  the  fifteen 
Judges,  and  their  Lordships  held  the  conviction  right. 

(a)  8  G.  ft  P.  173.  In  that  case  a  blow  had  been  given  with  a  hammer  on  the  face,  which 
broke  the  lower  jaw  in  two  plaoef.  The  skin  was  broken  internally,  but  not  externally,  and 
there  was  not  muoh  blood,  and  it  was  held  that  this  was  a  wounding  within  the  stat.  7  WilL  4  ft 
1  Vict  o.  85. 


MAIDSTONE  ASSIZES. 

BEFORE  LORD   DENMAN,   C.  J.,   AND  MB.   BARON  ALDERSON. 


THE  CASE  OF  THE  SHERIFF  OF  KENT.    March  10. 

A  barrister  of  the  Home  Circuit  had  attended  the  assises  at  Hertford  and  at  Chelmsford,  which 
latter  assises  had  ended  on  Friday,  the  6th  of  March.  On  Monday,  the  9th  of  March,  the 
commission-day  at  the  next  town  (Maidstone),  but  before  the  commission  was  opened  there, 
he  was  arrested  at  his  own  house,  six  miles  from  London,  on  a  capiat  utiagatum,  he  having 
retainers  in  cases  at  Maidstone : — Held,  that  he  was  entitled  to  be  discharged,  as  being  a  bar- 
rister on  the  circuit. 

SembU,  that  for  this  purpose  a  capiat  utiagatum  is  to  be  considered  as  civil  process. 

During  the  Spring  Circuit  of  1846,  a  barrister  of  the  Home  Circuit 
was  arrested  upon  a  capias  utiagatum  founded  on  a  judgment  in  an 
action  of  debt.  Several  other  writs  lay  in  the  sheriff's  office.  The 
arrest  was  made  at  the  residence  of  the  barrister,  a  few  miles  out  of 
London,  on  the  morning  of  the  commission-day  of  the  Maidstone  Assises 
(Monday,  the  9th  of  March),  and  before  the  opening  of  the  commission 
at  that  place.  He  had  attended  the  assizes  at  Hertford  and  at  Chelms- 
ford (the  business  of  which  latter  had  terminated  on  the  Friday  pre* 
ceding),  and  held  several  retainers  for  cases  to  be  tried  at  Maidstone. 

Application  having  been  made,  founded  upon  an  affidavit  of  these 
facts,  for  his  discharge,  Lord  Denman,  C.  J.,  granted  a  summons,  call- 
ing upon  the  sheriff  of  Kent  to  show  cause. 
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Mr.  France,  the  Under-sheriff  of  Kent,  showed  cause,  *and  r^Qo 
contended,  first,  that,  the  assizes  at  Chelmsford  having  terminated  *- 
before  the  arrest,  and  the  commission  for  Maidstone  not  having  been 
opened,  the  arrest  could  not  be  said  to  have  been  made  during  the  cir- 
cuit ;  secondly \  that  the  defendant,  being  at  his  private  residence,  which 
was  not  en  route  from  Chelmsford  to  Maidstone,  was  not  on  circuit ;  and, 
thirdly,  that  the  privilege  could  not  be  set  up  against  a  capias  utlagatum, 
which  was  an  execution  at  the  suit  of  the  Crown. 

Lord  Denman,  C.  J.,  and  Alderson,  B.,  overruled  the  first  and 
second  objections  without  hearing  Lush,  who  was  in  support  of  the  appli- 
cation ;  and  Lord  Denman,  C.  J.,  referred  to  a  case  on  the  Oxford 
Circuit  before  Mr.  Justice  Abbott.(a) 

Lush,  in  support  of  the  application. — With  respect  to  the  third  objec- 
tion, I  submit,  that  a  capias  utlagatum,  founded  upon  a  judgment  in  a 
civil  action,  is  in  the  nature  of  a  private  execution.  A  distinction  has 
always  been  taken  between  the  case  of  an  extent,  which  is  a  process  for 
the  Crown,  and  a  capias  utlagatum,  which  is  really  and  substantially  a 
process  for  the  plaintiff  in  the  original  action.  Thus,  in  the  case  of 
Rex  v.  Southerly,  Bunb.  5,  where  goods  were  seized  under  an  extent, 
the  Court  of  Exchequer  would  not  allow  the  landlord  his  rent  under  the 
Btat.  8  Ann.  c.  14 ;  and  in  Rex  v.  Pritchard,  Bunb.  269,  the  same  point 
was  again  decided;  but  in  the  case  of  Greaves  v.  D'Acastro,  Id.  194,  the 
defendant,  "  who  was  a  tenant  of  Webster,  was  outlawed  at  the  suit  of 
the  plaintiff  Greaves,  and  his  goods  and  money  were  seized  by  process 
on  the  outlawry,  but  still  remained  in  the  sheriff's  hands.  It  was  moved, 
upon  the  stat.  8  *Ann.  c.  14,  on  behalf  of  the  landlord,  Webster,  -_  Qq 
that  he  might  be  satisfied  one  year's  rent  in  arrear  out  of  the  "- 
money  in  the  sheriff's  hands;  and  the  Court  thought  it  ought  to  be 
granted,  because  a  capias  utlagatum  at  the  suit  of  the  party  is  to  be 
considered  only  as  a  private  execution,  and  is  only  auxiliary  to  the  party, 
and  ordered  the  sheriff  to  show  cause.  On  the  1st  of  June,  1725,  this 
order  was  made  absolute,  Baron  Price  only  being  then  in  court ;  but,  on 
the  9th  of  June,  1725,  it  was  stirred  again  before  Lord  Chief  Baron  Gilbert 
and  Barons  Price  and  Page,  when  the  order  was  made  absolute  per 
totam  Curiam.91  So,  in  the  case  of  Bonner  v.  Stokeley,  Cro.  Eliz.  652, 
where  a  person  had  been  taken  on  a  capias  utlagatum,  and  the  sheriff 
afterwards  allowed  him  to  go  at  large,  it  was  held  that  the  plaintiff  in 
the  original  action  might  sue  the  sheriff  for  an  escape.  And  in  the  case 
of  Wolf  v.  Davison,  1  Salk.  319,  it  was  held,  that  a  defendant  taken 
on  a  capias  utlagatum,  after  judgnient  after  the  year,  is  in  execution  at 
the  party's  suit  without  prayer ;  and  the  Court  says,  "  The  very  capias 
utlagatum,  which  is  sued  out  at  his  charge,  imports  an  election  of  the 
body." 

(«)  See  The  eaee  of  the  Sheriff  of  Oxfordshire,  pott,  p.  200 ;  and  the  easef  of  Tower*  v.  JVew- 
Um,  10  Law  J.,  N.  S.,  Q.  B.,  106;  Barrack  t.  Newton,  Id.  182 ;  and  Phillip*  r.  Price,  12  Law  J., 
V.  B.,  Q.  B.,  84S. 
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Lord  Denman,  G.  J.,  and  Alderson,  B.,  after  taking  time  to  con- 
sider, held,  that  the  defendant  was  entitled  to  be  discharged. 

Order  made  for  the  defendant's  discharge  as  to  the 
capias  utlagatum  "  and  all  detainers  thereupon." 
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OXFORD  ASSIZES. 


BEFORE  BARON  RICHARDS   AND  MR.  JUSTICE  ABBOTT. 


THE  CASE  OF  THE  SHERIFF  OF  OXFORDSHIRE,    July  30. 

A  barrister  of  tho  Oxford  Circuit  had  attended  court  as  a  barrister  at  the  Abingdon  and  the 
Oxford  Assises.  The  latter  assises  concluded  on  the  25th  of  July,  and  the  commission-day  at 
the  next  town  (Worcester)  was  the  27th  of  July.  The  barrister  was  taken  on  a  ca.  ml  at  Oxford, 
on  the  26th  of  July : — Held,  that  he  was  entitled  to  be  discharged,  as  being  a  barrister  on 
the  circuit 

Held  also,  that  a  circuit  is  continuous  from  its  commencement  to  its  termination. 

Held  also,  that  the  fact  that  the  barrister  had  no  brief  at  Abingdon  or  Oxford  was  immaterial 
with  respect  to  his  discharge. 

Held,  also,  that  the  fact  that  he  was  not  in  the  habit  of  attending  the  Worcester  Assises,  and 
that  he  made  no  affidarit  that  he  intended  to  do  so  on  the  present  circuit,  was  also"  immaterial 
to  his  discharge.  • 

A  8umroN8  was  taken  out,  calling  on  the  Sheriff  of  Oxfordshire  to  show  cause  why  a  barrister 
of  the  Oxford  Circuit  should  not  be  discharged  out  of  custody. 

It  appeared  that  tho  Oxford  Circuit  had  commenced  at  Abingdon  on  Monday,  the  22d  of  July, 
1816,  and  that  the  commission -day  at  Oxford  was  Wednesday,  the  24th  of  July,  and  that  the 
business  of  the  Oxford  Assizes  terminated  on  the  evening  of  Thursday  the  25th  of  July.  The 
commission-day  at  the  ucxt  town  (Worcester)  was  on  Saturday,  the  27th,  and  the  barrister,  who 
had  attended  in  court  as  a  barrister  the  Abingdon  and  the  Oxford  Assises,  was  arrested  in  Oxford 
on  a  capiat  ad  tatufaciendum,  on  Friday,  the  26th  of  July. 

On  cause  being  shown  at  Worcester  against  his  discharge,  it  was  objected  that  he  was  not  a 
barrister  on  the  circuit,  as  on  Friday,  the  26th  of  July,  there  was  no  circnit  in  existence,  all  the 
business  of  the  Oxford  Assizes  baring  terminated  on  the  day  before,  and  the  commission-day  at 
Worcester  not  having  arrived. 

Abbott,  J. — That  is  not  so.  The  circuit  is  continuous  from  its  commencement  at  the  first  town 
to  its  conclusion  at  the  last  (a) 

*It  was  further  objected,  that  the  barrister  was  not  a  practising  barrister  on  the  cir- 
*201]  cuit,  as  he  had  not  had  any  brief  either  at  Abingdon  or  Oxford. 

Abbott,  J. — That  is  not  material.  If  a  barrister  attends  the  circuit  for  the  purpose 
of  business,  that  is  sufficient.^)  In  the  small  counties,  where  the  business  is  light,  it  often 
happens  that  some  of  the  most  eminent  counsel  of  a  circuit  have  no  brief,  and  yet  it  could  not 
l»e  said  on  that  account  that  they  were  not  practising  barristers  on  the  circuit 

It  was  further  objected,  that  the  barrister  was  not  in  the  habit  of  attending  the  Worcester 
Assises,  and  that  he  made  no  affidavit  that  he  intended  doing  so  on  the  present  circuit 

(a)  Each  of  (he  commissions  on  a  circuit  (except  the  commission  of  gaol  delivery)  is  a  com- 
mission fur  the  whole  circuit,  and  not  for  one  county  only. 

(6)  In  the  cose  of  Woodtcard  v.  Rally  6  C.  A  P.  577,  it  was  held,  that  if,  on  the  1st  of  August, 
1815,  a  party  *»tght  his  livimj  by  practising  as  an  apothecary,  that  was  a  sufficient  practising  as 
an  apothecary  on  that  day  to  entitle  him  under  the  stat  55  Geo.  3,  c  104,  s.  21,  to  recover  hi* 
charges  for  business  done  by  him  as  an  apothecary. 
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Abbott,  J. — I  cannot  go  into  the  question  as  to  what  towns  on  a  circuit  a  barrister  is  in  the 
habit  of  attending,  or  what  towns  he  may  intend  to  go  to.  Here  is  a  barrister  who  has  attended 
the  Abingdon  and  Oxford  Assises  as  a  barrister,  and  on  the  day  after  the  Oxford  Assises  have 
concluded,  and  before  the  commission-day  at  the  next  town,  he  is  taken  on  a  ca.  ia.  at  Oxford. 
I  shall  discharge  him.  Order  made  for  the  defendant's  discharge. 


♦OXFORD  SPRING  CIRCUIT,  1845.  [*202 


GLOUCESTER  ASSIZES. 
(Crown  Side.) 

BEFOBB  MB.   BARON  PLATT.(a) 

REGINA  v.  LEWIN  CLIFFORD. 

If  A.,  by  letter,  desire  B.,  an  innooent  agent,  to  write  the  name  of  "  W.  S."  to  a  receipt  on  a 
Post-office  order,  and  the  innocent  agent  do  it,  believing  that  be  is  authorised  so  to  do,  A.  is  * 
principal  in  this  forgery,  and  it  makes  no  difference  that  by  the  letter  A.  says  to  B.  that  he  is 
"  at  liberty"  to  sign  the  name  of  W.  S.,  and  does  not  in  express  words  direct  him  to  do  so. 

But  if  A.,  before  the  date  of  the  letter  sent  to  B.,  received  by  post  a  letter  of  an  earlier  date 
purporting  to  have  come  from  W.  S.,  and  bearing  post-marks  of  earlier  date,  from  which  it 
may  be  inferred  that  he  was  authorised  to  make  use  of  the  name  of  W.  S.,  the  counsel  of  A., 
on  his  trial  for  the  forgery,  is  entitled  to  state  the  contents  of  that  letter,  and  to  give  it  in  evi- 
denoe,  with  a  view  of  showing  that  A.  bond  fide  believed  that  he  had  the  authority  of  W.  8. 
for  directing  B.  to  sign  the  name  of  W.  S.  to  the  receipt. 

Forgery. — The  prisoner  was  indicted  for  forging  a  receipt  for  the 
sum  of  £5  in  the  name  of  William  Smart.  It  appeared  that  William 
Smart  was  the  son  of  Moses  Smart  of  Beverstone,  near  Tetbury,  Glou- 
cestershire, and  that  the  prisoner  was  the  grandson  of  Moses  Smart.  It 
further  appeared  that  William  Smart  had  left  England,  and  gone  to 
America  nine  or  ten  years  ago,  in  order  to  escape  from  a  charge  of 
pig-stealing,  and  that  in  the  month  of  June,  1844,  the  sum  of  £5  had 
been  sent  by  Moses  Smart  to  William  Smart  in  America,  in  consequence 
of  a  letter  received  from  William  Smart.  On  the  2d  of  November,  1844, 
James  Bartlett,  of  Saddleworth,  near  Manchester,  received  a  letter  from 
the  prisoner,  dated  the  1st  of  November,  1844,  enclosing  a  letter  to 
Moses  Smart,  Beverstone,  near  Tetbury,  and  requesting  Bartlett  to  put 
that  letter  in  the  post-office,  which  he  did.  In  consequence  of  the  letter 
*8o  forwarded,  Moses  Smart  sent  a  Post-office  order  for  £5,  pay-  r+0AQ 
able  at  the  Manchester  Post-office,  to  William  Smart.  This  letter  *- 
was  opened  by  Bartlett,  who  wrote  to  the  prisoner,  informing  him  of  the 

(a)  This  case  was  omitted  in  its  proper  order. 
VOL,  II. — 18  M  2 
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receipt  of  the  letter  and  the  Post-office  order.  The  prisoner  wrote  a 
letter  in  reply,  enclosing  one  purporting  to  come  from  William  Smart, 
and  desiring  Bartlett  to  obtain  payment  of  the  money,  and  saying  that 
he  was  "  at  liberty  to  sign  his  hand,"  if  necessary,  to  the  Post-office 
order.  In  consequence  of  this  letter,  Bartlett  signed  the  name  "  William 
Smart1'  to  the  Post-office  order,  went  to  the  Manchester  Post-office,  and 
received  the  money,  and  transmitted  42.  17*.  6(2.,  the  balance  after  de- 
ducting the  expenses,  to  the  prisoner,  by  a  Post-office  order  payable  at 
the  Cheltenham  Post-office.  Bartlett  stated  that  he  considered  the  letter 
gave  him  sufficient  authority  to  sign  the  name  of  William  Smart,  which 
he  wrote  in  his  ordinary  hand,  and  without  imitating  any  person's  signa- 
ture. The  prisoner  received  the  42.  17a.  6(2.  at  the  Cheltenham  Post- 
office.  The  policeman  who  apprehended  the  prisoner,  stated,  that,  when 
he  apprehended  him,  he  told  him  he  was  charged  with  obtaining  £5  by 
false  pretences ;  on  which  the  prisoner  said  it  was  no  such  thing ;  that 
his  uncle  William  Smart  had  written  to  him  from  Bristol,  enclosing  him 
a  letter,  and  desiring  him  to  send  the  letter  to  Bartlett,  and  that  he 
afterwards  received  the  42.  17*.  6d.,  and  added  2*.  6d.  to  it,  got  a  £5 
note  and  sent  it  to  his  uncle  at  Bristol. 

William  Smart  swore  that  he  sailed  from  New  York  on  the  8th  of 
November,  1844,  arrived  at  Liverpool  on  the  27th,  and  reached  his 
father  at  Beverstone  on  the  30th ;  that  none  of  the  letters  were  either 
written  by  him  or  by  his  authority,  and  that  he  had  had  no  communica- 
tion with  the  prisoner,  and  never  received  any  money  from  him. 

ChreaveSy  for  the  prisoner,  submitted,  first,  that  the  facts  did  not  con- 
stitute the  crime  of  forgery.  Admitting  the  procuring  an  innocent  agent 
*9<U1  t0  wr^e  anotner  man's  name  *to  be  forgery,(a)  still  the  writing 


*204] 


of  the  name  must  be  as  if  it  was  the  act  of  the  person  whose 


name  was  signed.  Here  the  signing  was  as  an  agent,  and  the  prisoner 
had  only  been  guilty  of  giving  an  authority  which  he  had  no  right  to 
give.  It  had  been  doubted  in  MaddocJcs  case,  2  Russ.,  C,  &  M.  499, 
whether  a  person  who  endorsed  a  bill  for  procuration  for  another,  was 
guilty  of  forgery ;  and  if  Bartlett  here  had  signed  "  J.  Bartlett,  for 
William  Smart,"  there  could  be  no  doubt  that  that  would  not  be  a  forgery 
of  William  Smart's  name ;  and  the  act  done  here  was  in  truth  the  same, 
for  he  did  not  sign  as  William  Smart,  but  on  the  ground  that  he  was 
authorized  to  sign  William  Smart's  name  for  him.  Secondly,  where  an 
act  is  done  by  an  innocent  agent,  it  is  not  sufficient  to  give  such  agent 
« liberty"  or  license  to  do  the  act,  to  make  the  party  giving  such  license 
a  principal.     If  I  gave  a  man  liberty  or  license  to  commit  a  trespass,  that 

(a)  In  the  ease  of  Rex  v.  (Kit*,  1  M.  C.  C.  166,  the  prisoner  was  charged  with  ottering  a 
forged  note  to  Abraham  Newton ;  and  it  appeared  that  he  gave  the  forged  note  to  a  boy  named 
Burr  (who  did  not  know  that  it  was  forged),  and  directed  the  boy  to  pay  away  the  note  at  New- 
ton's shop  for  the  purchase  of  goods.  The  boy  did  so,  paid  the  note  to  Newton,  and  brought  back 
the  goods  and  the  change  to  the  prisoner ;  and  it  was  held  by  the  twelve  Judges,  that  this  ira* 
ta  uttering  of  the  forged  note  by  the  prisoner  to  Newton. 
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will  not  make  me  a  trespasser.  I  must  excite  or  instigate  the  commis- 
sion of  the  trespass,  in  order  to  make  me  a  trespasser.  So,  a  bare 
permission  will  not  make  a  man  an  accessory  before  the  fact.  This 
appears  from  the  authorities  cited  in  Russell  on  Grimes,  1  Russ.,  C,  & 
M.  30,  and  in  Hawkins's  Pleas  of  the  Crown,  2  Hawk.  P.  C,  c 
29,  s.  16. 

Platt,  B.  (having  conferred  with  Pollock,  C.  B.)— We  agree  in  think- 
ing, that,  as  Bartlett  was  an  innocent  agent,  the  signing  the  name  Wil- 
liam Smart  by  him  is  just  the  same  as  if  it  had  been  signed  by  the 
prisoner  himself,  and  that  it  is  therefore  a  forgery.  We  also  think  that 
the  *term8  of  the  letter  which  induced  Bartlett  to  sign  are  quite  r*one 
immaterial,  as  it  was  in  consequence  of  that  letter  that  the  name  *- 
was  written. 

Greaves,  in  addressing  the  jury,  said, — The  defence  in  this  case  is, 
that  the  prisoner  received  a  letter  from  Bristol  (previous  to  any  of  the 
letters  written  by  himself),  purporting  to  come  from  William  Smart, 
and  dated  August  the  30th,  1844,  and  bearing  the  Bristol  and  Chelten- 
ham post-mark  of  that  date.  By  that  letter  the  prisoner  was  informed 
that  William  Smart  had  just  returned  from  America ;  that  he  was  afraid 
of  it  being  discovered  where  he  was,  lest  he  should  be  apprehended ; 
that  he  wanted  money  from  his  father,  and  that,  for  the  purpose  of 
avoiding  detection,  he  requested  his  nephew,  the  prisoner,  to  write  to 
any  friend  he  had  in  any  seaport,  and  asked  him  to  post  a  letter  to  his 
father ;  and  that  the  nephew  was  to  copy  any  letters  sent  by  William 
Smart,  in  order  to  conceal  him.  This  letter  corresponded  with  the  pri- 
soner's statements  made  at  the  time  of  his  apprehension ;  and  whether 
it  was  written  by  William  Smart  or  by  his  authority,  or  by  some  one 
without  his  authority,  was  immaterial,  for  if  the  jury  believed  that  the 
prisoner  acted  as  he  had  done  in  consequence  of  this  letter,  the  prisoner 
was  entitled  to  his  acquittal.  The  letter  stated  the  sending  of  the  £5 
to  William  Smart,  in  America,  a  fact  of  which  the  prisoner  did  not 
appear  to  have  had  any  means  of  knowledge  whatever ;  and  the  state- 
ment of  William  Smart,  as  to  the  time  of  his  return  home,  being  wholly 
uncorroborated  by  any  evidence,  the  jury  might  think,  that,  considering 
his  character,  the  letter  was  written  by  his  authority,  notwithstanding 
his  denial.  The  letter  bearing  post-marks  so  long  before  the  prisoner's 
letters  was  clearly  evidence. 

Whateley,  for  the  prosecution,  objected  to  the  admissibility  of  the 
letter,  without  proof  of  when  it  was  written  and  from  whose  custody  it 
came. 

♦Platt,  B. — I  feel  some  difficulty  in  admitting  the  letter ;  yet  r*206 
when  I  remember,  that,  before  the   passing  of  the  Prisoner's  L 
Counsel  Act,  a  prisoner  was  allowed  to  make  any  statement  to  the  jury 
he  might  think  fit,  and  that  the  law  certainly  never  intended  to  place  a  pri- 
soner in  a  worse  position  than  he  was  before,  I  think  the  letter  may  be 
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read.  What  is  there  to  prevent  Mr.  Greaves  sitting  down,  and  the  pri- 
soner then  reading  the  letter  ?  I  certainly  shall  allow  the  statement  to 
be  made. 

WhateUy. — The  point  is  so  important,  that  I  hope  your  Lordship  will 
confer  with  the  Lord  Chief  Baron  upon  it. 

Platt,  B.,  (having  conferred  with  Pollock,  C.  B.),  said, — I  have 
consulted  with  the  Chief  Baron ;  and,  supposing  no  post-mark  at  all 
were  on  the  letter,  yet  his  Lordship  thinks  with  me  that  the  statement 
may  be  made ;  if  it  is  pertinent  to  the  matter  at  issue,  the  prisoner  has 
aright  to  the  statement  But  this  letter  having  the  post-marks  of  Bris- 
tol and  Cheltenham  upon  it,  and  at  a  time  before  any  of  the  frauds 
alleged  against  the  prisoner  were  committed,  the  Lord  Chief  Baron  has 
not  the  least  doubt  that  it  may  be  laid  before  the  jury. 

Greaves  then  stated  the  contents  of  the  letter,  and  contended  that 
the  whole  facts  were  consistent  with  the  prisoner  having  acted  as  he  had 
done  in  consequence  of  that  letter,  and  that  the  case  was  explained  by 
that  letter,  and  everything  consistent  with  the  prisoner's  innocence. 

The  letter  was  put  in  and  read.  Verdict— Guilty, 

WhateUy,  Godson,  Alexander,  and  Bros,  for  the  prosecution. 

Greaves,  for  the  prisoner. 

[Attorneys — Solicitor  for  the  Post-office,  and  Browne.] 
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BEFORE  LORD  DENMAN,  C.  J.,  AND  PATTESON,  J. 

OXFORD  ASSIZES. 
(Crown  Side.) 

BEFORE  LORD   DENMAN,    C.  J. 

REGINA  v.  HENRY  SMITH.     July  14. 

In  a  case  of  felony  the  committing  magistrate  is  not  bound  to  bind  over  all  the  witnesses  who 
have  been  examined  before  him  in  support  of  the  charge,  but  only  those  whose  evidence 
is  material  to  the  charge ;  but  it  is  very  desirable  that  all  that  has  been  given  in  evidence 
before  the  magistrate  should  be  transmitted  to  the  Judge. 

If  a  person  in  whose  possession  stolen  property  is  found  give  a  reasonable  account  of  how  he 
came  by  it,  and  refer  to  some  known  person  as  the  person  from  whom  he  received  it,  the 
examining  magistrate  should  have  that  person  before  him,  as  his  evidence  may  either  entirely 
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exonerate  the  accused,  or  may  prove,  that,  in  addition  to  his  possession  of  the  goods,  the  accused 
has  been  giving  a  false  account  of  how  he  came  by  them. 

Burglary. — The  prisoner  was  indicted  for  breaking  into  the  house 
of  Anne  Neville,  at  Rotherfield  Greys. 

It  appeared  that  a  person  who  was  examined  before  Mr.  Lane,  the 
committing  magistrate,  as  a  witness  in  support  of  the  prosecution,  had 
not  been  bound  by  recognisance  to  appear  at  the  assizes,  but  his  deposi- 
tion had  been  transmitted  to  the  assizes  with  the  other  depositions  in  the 
case. 

J.  Jefferys  Williams,  in  addressing  the  jury  for  the  prisoner,  con- 
tended, that  the  committing  magistrate  ought  to  bind  over  all  the 
witnesses  who  were  examined  before  *him  to  appear  at  the  trial,  r^o 
so  that  the  prisoner  might  have  the  advantage  of  their  testimony  ■- 
if  it  made  in  his  favour,  and  that  magistrates  ought  not  to  bind  over 
some  of  the  witnesses  only,  as  the  effect  of  that  might  be  to  select  such 
evidence  only  as  made  against  the  prisoner,  leaving  him  to  procure  the 
attendance  of  the  other  witnesses  if  he  had  the  means.  He  cited  the 
case  of  Regina  v.  Qrowhurst.(a) 

Lord  Denman,  C.  J. — It  certainly  cannot  be  necessary  for  a  magis- 
trate to  bind  over  every  witness  who  is  examined  before  him  in  support 
of  a  charge  of  felony,  because  it  must  often  happen  that  some  of  the 
witnesses  who  are  examined  before  the  committing  magistrate  really 
know  nothing  of  the  case,  and,  on  inquiry,  the  whole  of  what  they 'have 
to  state  may  be  hearsay  only.  The  magistrate  is  only  to  bind  over  those 
whose  evidence  is  material  to  the  case.  I  quite  agree  with  the  case  of 
Regina  v.  Orowhurst,  which  is  very  correctly  reported.  It  was  mentioned 
to  me  by  Baron  Alderson,  at  the  time  when  it  occurred.  If  a  person 
in  whose  possession  stolen  property  is  found  give  a  reasonable  account 
of  how  he  come  by  it,  and  refer  to  some  known  person,  as  the  person 
from  whom  he  received  it,  the  magistrate  should  send  for  that  person 
and  examine  him,  as  it  may  be  that  his  statement  may  entirely  exonerate 
the  accused  person  and  put  an  end  to  the  charge  ;  and  it  also  very  often 
may  be  that  the  person  thus  referred  to  would  become  a  very  important 
-witness  for  the  prosecution,  by  proving,  in  addition  to  the  prisoner's 
possession  of  the  stolen  property,  that  he  has  been  giving  a  false  account 
as  to  how  he  came  by  it.  I  wish  also  to  say  that  it  *is  always  r+QM 
very  desirable  that  all  that  has  been  given  in  evidence  before  the  L 
magistrate  should  be  transmitted  to  the  Judge.  Verdict — Guilty. 

Q-.  K.  Richards,  for  the  prosecution. 

J*.  Jefferys  Williams,  for  the  prisoner. 

[Attorneys — Cooper  and  Thomson.] 

(a)  1  Car.  &  Kir.  370.  In  that  caee  it  was  held,  that,  when  a  penon  on  whom  stolen  property 
\m  found  gives  to  those  who  find  him  in  possession  of  it  a  reasonable  account  of  how  he  came 
bj  it,  it  is  incumbent  on  the  prosecutor  at  the  trial  to  show  that  that  account  is  untrue ;  but  if  the 
account  given  by  the  prisoner  is  unreasonable  or  improbable  on  the  face  of  it,  the  onus  of  proving 
it  lias  on  the  prisoner. 
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WORCESTER  ASSIZES. 

(Civil  Side.) 

BEFORE  MR.  JUSTICE  PATTESON. 

ABBOTT  ».'  CLARKE.    July  17. 

Where  goods  hare  been  taken  under  a  JL  fa.,  and  an  issue  is  directed  to  try  whether  the  goods 
were  those  of  a  third  person,  and  on  that  issue  the  jury  at  the  assises  find  for  such  person  who 
is  plaintiff  in  the  issue,  the  practice  is  for  the  associate  to  keep  the  Nisi  Prius  record  till  after 
the  fourth  day  of  the  next  term,  unless  the  Judge  orders  it  to  be  immediately  delivered  up 
to  the  plaintiff's  attorney  upon  an  application  in  the  nature  of  an  application  for  speedy 
execution. 

Issue  directed  by  the  court  of  Exchequer,  to  try  whether  certain 
goods  seized  by  the  Sheriff  of  Worcestershire,  under  a  writ  of  testatum 
fieri  facia%  against  John  Abbott,  were  (exclusive  of  a  work-bench, 
boards,  and  carpenters'  tools)  the  goods  of  the  plaintiff,  Elizabeth  Abbott. 

Verdict  for  the  plaintiff. 
Allen,  Serjt.,  applied  to  the  learned  Judge  to  make  an  order  that  the 
Nisi  Prius  record  should  be  forthwith  delivered  over  to  the  plaintiff's 
attorney,  so  that  he  might  apply  to  a  Judge  at  chambers  to  make  an 
order  in  favour  of  the  plaintiff  on  the  interpleader  rule,  founded  on  the 
♦verdict  for  the  plaintiff.  Unless  the  Nisi  Prius  record  in  an  issue 
was,  by  the  order  of  the  learned  Judge  who  tried  it,  delivered 
over  to  the  plaintiff's  attorney,  the  practice  was  for  the  associate  to 
keep  the  Nisi  Prius  record  till  after  the  fourth  day  of  the  ensuing  term, 
in  order  to  give  the  unsuccessful  party  an  opportunity  of  applying  for  a 
new  trial  of  the  issue.  This  application  was  therefore  in  the  nature  of 
an  application  for  speedy  execution. 

Patteson,  J. — Your  attorney  may  have  the  Nisi  Prius  record  imme- 
diately ;  there  is  no  ground  in  this  case  for  any  motion  for  a  new  trial. 

Order  granted. 
Allen,  Serjt.,  and  John  Gray,  for  the  plaintiff. 
Talfourd,  Serjt.,  and  Whitmore,  for  the  defendant. 

[Attorneys — Smith,  and  Spurrier  $  Chaplin.'] 
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SPURRIER  and  Another,  Gent.,  two,  &c.  v.  ALLEN  and  Others. 

July  18. 

In  an  action  by  A.  and  B.,  who  were  attorneys,  against  surreyors  of  highways  of  a  parish,  for 
business  done  in  procuring  an  order  of  magistrates  to  divert  highways  in  the  parish,  and  on 
an  appeal  against  that  order,  it  appeared  that  A.  and  B.,  in  their  bill,  charged  for  drawing  a 
resolution  of  a  parish  meeting  held  before  the  order  was  applied  for,  which  resolution  stated 
that  the  order  was  to  be  applied  for  "  at  the  instance  and  at  the  expenee  of  the  B.  and  O.  Bail- 
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way  Company  :n—Held,  that  A.  and  B.  must  be  considered  to  bare  undertaken  the  business  of 
those  terms,  unless  there  was  an  express  employment  of  them  by  the  defendants,  and  on  their 
credit,  of  which  there  ought  to  be  direct  proof. 

Debt,  by  the  plaintiffs,  as  attorneys  and  solicitors,  for  business  done 
by  them  for  the  defendants,  with  a  count  upon  an  account  stated. — Plea, 
except  as  to  101.  0«.  7d.,  never  indebted,  and  as  to  that  sum,  payment 
of  it  into  court. 

It  appeared  that  the  plaintiffs,  Messrs.  Spurrier  and  Chaplin,  were 
attorneys  at  Birmingham,  and  the  ^defendants  the  surveyors  of  f+5l1 
the  highways  of  the  parish  of  King's  Norton,  in  Worcestershire ;  '- 
the  plaintiff  Mr.  Spurrier  being  also  a  considerable  landowner  at  that 
place.  It  further  appeared  that  an  application,  founded  on  a  resolution 
of  a  parish  vestry  meeting  (held  on  the  25th  of  January,  1839),  was 
made  to  two  magistrates,  to  order  two  highways  at  King's  Norton  to  be 
diverted;  and  that,  on  the  3d  of  February,  1840,  such  order  was  made; 
and  that  the  plaintiffs  took  all  the  necessary  steps  to  obtain  that  order, 
and  also  caused  the  proper  advertisements  to  be  inserted  in  the  newspa- 
pers, &c. ;  and  that,  notices  of  an  appeal  against  the  order  having  been 
given,  one  of  the  notices  was  left  at  the  plaintiffs1  office,  and  the  plain- 
tiffs acted  as  attorneys  for  the  respondents  on  that  appeal,  on  which  the 
order  of  the  two  magistrates  was  confirmed  as  to  one  of  the  highways, 
and  quashed  as  to  the  other.  The  whole  amount  of  the  plaintiffs'  claim, 
for  their  acting  as  attorneys  in  the  appeal,  and  for  what  they  did  to 
obtain  the  order  of  the  magistrates,  amounted  to  632.  0*.  Id.  It  further 
appeared,  that  the  defendants  came  into  office  as  surveyors  in  March, 
1839,  and  that  the  appeal  was  tried  at  the  April  sessions  of  that  year ; 
and  that  on  one  of  the  notices  of  appeal  left  at  the  office  of  the  plain- 
tiffs was  written  by  the  defendant,  Mr.  Allen,  "  Mr.  Allen  will  be  much 
obliged  if  Mr.  Saxelby  will  leave  this  notice  with  his  own  at  Mr.  Spur- 
rier's office  to-morrow."  It  further  appeared,  that,  in  the  plaintiffs'  bill 
of  costs,  they  charged  for  drawing  a  resolution  made  at  the  parish  meet- 
ing held  on  the  25th* of  January,  1839,  at  which  the  plaintiff  Mr.  Spur- 
rier was  present,  and  which  resolution  was  signed  by  Mr.  Spurrier.  The 
resolution  was  as  follows : — "  It  appearing  to  this  meeting  that  it  would 
*be  expedient  and  desirable  that  two  highways  in  the  village  of  Moseley, 
in  the  said  parish,  one  leading  out  of  the  turnpike  road  from  Birmingham 
to  Alcester,  on  that  side  Moseley  village  next  a  house  then  in  the  occu- 
pation of  Mr.  John  Jarvis,  to  near  Moseley  Chapel,  and  the  other  lead- 
ing out  of  the  same  turnpike  road,  on  that  side  of  *Moseley  vil- 
lage on  which  the  *  Fighting  Cocks'  stands,  to  the  same  point  as 
the  other  near  Moseley  Chapel,  should  be  stopped  up  and  diverted,  and 
that  one  other  and  commodious  highway  and  carriage  road  should  be 
made  in  their  stead,  in  or  near  the  centre  of  the  village  of  Moseley, 
from  the  said  turnpike  road  to  the  part  near  to  Moseley  Chapel  where 
the  two  first-mentioned  highways  now  meet ;  and  the  Birmingham  and 
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Gloucester  Railway  Company,  by  their  engineer  Mr.  Vetch,  having 
offered,  at  their  expense,  to  stop  up  and  divert  the  two  first-mentioned 
highways,  and  to  make  such  new  highways  as  aforesaid  in  their  stead ; 
Resolved,  on  the  motion  of  Mr.  James  Taylor,  seconded  by  Mr.  H. 
Pountney,  that  the  surveyors  of  the  highways  within  the  said  parish  of 
King's  Norton  be  directed,  by  an  order  in  writing,  to  be  signed  by  the 
chairman  of  this  vestry,  to  apply  to  two  justices  of  the  peace  for  the 
said  county  of  Worcester  to  view  such  highways,  and  to  take  such  other 
steps,  at  the  instance  and  at  the  expense  of  the  Birmingham  and  Glouces- 
ter Railway  Company,  as  may  be  thought  advisable  for  stopping  up  and 
diverting  the  said  two  first-mentioned  highways,  and  for  making  a  new 
highway  and  carriage  road,  as  aforesaid,  in  their  stead. 

For  the  resolution.  Against  it. 

(Signed)  Wm.  Spurrier. 

[Here  followed  23  other 
names.]" 

Whateley,  for  the  defendants. — I  submit,  that  the  plaintiffs  must  be 
nonsuited.  The  proceedings  for  diverting  the  highways  were  taken  under 
the  stat.  5  &  6  Will.  4,  c.  50,  which  points  out  the  mode  in  which  the 
expenses  are  to  be  paid.  Besides  that,  the  defendants  were  not  in  office 
as  surveyors  at  the  time  of  the  resolution  of  the  25th  of  January,  1839, 
on  which  the  business  was  undertaken;  and  that  resolution  shows, 
beyond  all  doubt,  that  there  was  no  contract  that  the  defendants  were 
*9i  <n  to  P*^  ^e  *P^a^nt^sJ  as  V  that  resolution  it  distinctly  appears 
•*  that  the  plaintiffs  did  the  business  on  the  credit  of  the  Birming- 
ham and  Gloucester  Railway  Company.  The  charges  made  by  the 
plaintiffs  are  perfectly  fair  and  reasonable,  but  the  defendants  are  not 
the  persons  who  are  to  pay  them. 

*  Patteson,  J. — If  these  plaintiffs  have  drawn  up  a  resolution,  and 
charged  for  drawing  it,  stating  that  this  was  "at  the  instance  and  at  the 
expense  of  the  Birmingham  and  Gloucester  Railyay  Company,"  they 
must  be  considered  to  have  undertaken  the  business  on  those  terms, 
unless  there  was  an  express  employment  of  them  by  the  defendants,  and 
upon  their  credit ;  and  of  this  there  should  be  direct  proof.  This  item 
in  the  plaintiffs'  bill  is  a  charge  made  by  both  the  plaintiffs,  and  is  not 
the  act  of  Mr.  Spurrier  alone.  I  lay  no  stress  on  the  endorsement  on 
the  notice  made  by  one  of  the  defendants,  as  that  is  not  incompatible 
with  the  resolution.     The  plaintiffs  must  be  nonsuited.  Nonsuit 

Tdlfourdj  Serjt,  and  Skinner,  for  the  plaintiffs. 

Whateley  and  F.  V,  Lee,  for  the  defendants. 

[Attorneys — Spurrier^  and  Docker  J\ 
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♦STAFFORD  ASSIZES.  [*214 

(Grown  Side.) 

BBFOBB  MB.  JUSTICE  PATTB80N. 

REGINA  v.  WALLS  and  HUGHES. 

A.  asked  B.  what  o'clock  it  was,  and  B.  took  oat  hU  watch  to  tell  him,  holding  his  watch  loosely 
in  both  his  hands.  A.  caught  hold  of  the  ribbon  and  key  attached  to  the  watch,  and  snatched 
it  from  B.,  and  made  off  with  it: — Held,  no  robbery,  bat  a  stealing  from  the  person. 

Robbery. — The  indictment,  which  was  on  the  stat.  1  Vict.  c.  87,  8. 
3,  charged  that  the  prisoners,  together,  robbed  Thomas  Wade  of  his 
watch,  Ac,  and  beat  and  struck  him. 

It  was  proved  by  the  prosecutor,  that  at  about  12  o'clock  at  night  on 
the  10th  day  of  June,  1845,  he  met  the  two  prisoners,  who  asked  him 
what  o'clock  it  was.  He  took  out  his  watch,  and  while  he  held  it 
loosely  in  his  two  hands,  looking  at  it,  one  of  the  prisoners  snatched  it 
from  him  by  catching  hold  of  the  ribbon  and  key,  without  touching  his 
hand.     Before  he  could  close  his  hand,  the  watch  was  gone. 

Patteson,  J. — This  is  no  robbery,  but  a  stealing  from  the  person. 
Verdict — Guilty  of  stealing  from  the  person.(a) 

Huddletton,  for  the  prosecution. 

[Attorney  for  the  prosecution — Hyatt.] 

(a)  See  the  case  of  Bex  y.  Gnonl,  1  C.  *  P.  304;  and  the  authorities  referred  to  in  1  Orear. 
cd.  of  Bass.  CAM.  876. 


♦REGINA  v.  ANN  FLETCHER.  [*216 

A.  was  indicted,  on  the  stat  1  Viet  c  80,  s.  8,  for  the  capital  offence  of  setting  fire  to  B.'s  dwell- 
ing-house, B.  being  therein.  A.  had  set  fire  to  an  ont-honse  under  the  same  roof  as  the 
dwelling-honse,  and  the  fire  communicated  to  the  dwelling-house  and  burnt  it  At  the  time 
that  A.  set  fire  to  the  out-house  B.  was  in  the  dwelling-house,  but  had  left  it  before  the  fire 
reached  the  dwelling-house : — Held,  that  the  capital  charge  could  not  be  sustained,  as  B.  was 
not  in  the  house  at  the  time  it  was  on  fire,  and  that  the  prisoner  could  not  be  oonrioted  of  the 
transportable  offence,  under  s.  3  of  that  statute,  as  the  indictment  did  not  charge  the  offence  to 
have  been  committed  with  intent  to  defraud  or  injure  any  one. 

Arson. — The  indictment,  which  was  on  the  stat.  1  Vict.  c.  89,  s.  2, 
stated  that  the  prisoner,  on  the  21st  of  June,  1845,  at  the  parish  of 
Ellenhall,  "  feloniously,  unlawfully,  and  maliciously  did  set  fire  to  a 
certain  dwelling-house  of  Mary  Tildesley,  there  situate ;  the  said  Mary 
Tildesley  then,  to  wit,  at  the  time  of  committing  the  said  felony,  being 
in  the  said  dwelling-house." 

It  was  proved  that  the  prisoner  set  fire  to  an  outhouse  adjoining  tc 
and  under  the  same  roof,  but  not  communicating  with  the  dwelling-house 

Vol.  ii.— 19  N 
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cf  Mary  Tildesley,  and  that  the  fire  spread  to  the  house  which  was 
burnt.  At  the  time  the  prisoner  set  fire  to  the  outhouse  Mary  Tildes- 
ley  was  in  the  dwelling-house,  but  before  the  fire  extended  to  the  house 
she  had  left  it. 

Pattbson,  J. — Although  there  can  be  no  doubt1  that  setting  fire  to  an 
outhouse,  which  afterwards  extends  to  an  adjoining  dwelling-house,  is 
setting  fire  to  the  dwelling-house,  yet,  unless  some  person  is  in  the 
dwelling-house  at  the  moment  when  the  fire  reaches  it,  the  capital  part  of 
the  charge  cannot  be  sustained.  And,  as  there  is  no  allegation  in  this 
indictment  that  the  object  of  the  prisoner  in  setting  fire  to  the  house  was 
with  intent  to  defraud  or  injure  any  one,  she  cannot  be  found  guilty  of 
the  minor  offence  under  the  3d  section  of  the  stat.  1  Vict.  c.  89. 

Verdict— Not  Guilty  .(a) 

JE.  YardUy,  for  the  prosecution. 

[Attorney  for  the  prosecution — SpiUbury.'] 

(a)  See  the  ease  of  Regina  v.  Paice,  1  Car.  6  Kir.  73. 


♦216]  *MONMOUTH  ASSIZES. 

(Civil  Side.) 
BEFORE  MR.  JUSTICE  PATTESOH. 

DOE  d.  HULIN  v.  RICHARDS. 

In  the  yew  1845,  and  before  ejectment  brought,  Mr.  N.  applied  to  Mr.  W.,  who  wai  afterwards 
attorney  for  the  defendant  in  the  ejectment,  to  demand  possession  of  the  property,  and  they 
had  a  conversation : — Held,  that,  on  the  trial  of  the  ejectment,  evidence  of  thia  conrenation 
was  not  receivable ;  and  tmble,  that  it  being  farther  proved  by  Mr.  8.,  who  received  the  rents 
of  the  property  for  the  defendant,  that  Mr.  W.  had  been  the  attorney  for  the  defendant  ever 
*ince  the  year  1841,  did  not  render  the  evidence  admissible. 

Ejectment  to  recover  a  farm  at  Cwmcarvan. 

On  the  part  of  the  plaintiff,  Mr.  Norton  was  called.  He  stated,  that, 
in  the  year  1845,  before  the  present  ejectment  was  brought,  he  applied 
to  Mr.  W.  Addams  Williams  (who  was  the  defendant's  attorney  on  the 
record)  on  the  subject  of  the  property  for  which  the  present  ejectment 
was  brought,  and  demanded  possession  of  it,  and  then  had  a  conversa- 
tion with  him. 

Greaves,  for  the  lessor  of  the  plaintiff,  proposed  to  give  evidence  of 
this  conversation. 

Whateleyy  for  the  defendant. — Evidence  of  this  conversation  is  not 
receivable,  without  showing  that  Mr.  Williams  then  had  some  authority 
to  act  for  the  present  defendant.  His  being  his  attorney  now  is  not 
sufficient. 
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Greaves. — If  a  particular  state  of  things  is  proved  to  exist  at  a  cer- 
tain time,  that  is  some  evidence  to  show  that  that  state  of  things  existed 
both  before  and  after. 

Whateley. — In  the  case  of  Young  v.  Wright,  1  Gamp.  140,  Lord 
JSUenbcrough  held,  that  statements  made  by  an  attorney  in  the  course 
of  conversation  were  not  evidenoe  against  his  client. 

♦Patteson,  J. — In  the  case  of  Wagstaff  v.  Wilson,  4  B.  k  r*o-|7 
Ad.  339,  it  was  held  that  a  letter,  written  to  the  plaintiff's  attor-  *- 
ney  before  action  brought  by  the  attorney  who  afterwards  appeared  in 
the  cause  for  the  defendant,  was  not  evidence  of  a  fact  admitted  therein, 
without  further  proof  that  the  defendant  authorised  the  communication. 
I  do  not  think  that  I  can  receive  the  evidenoe,  unless  you  can  show  by 
some  other  evidence  that  Mr.  Williams  had,  at  the  time  of  the  conversa- 
tion, some  authority  to  act  for  the  defendant ;  and  the  mere  fact,  that 
he  so  acted  at  the  time  of  the  conversation,  is  not  sufficient. 

On  the  part  of  the  lessor  of  the  plaintiff,  Mr.  Seymour  was  called. 
He  stated  that  he  was  the  steward  of  the  defendant,  and  that  he  received 
for  him  the  rents  of  the  property  in  question ;  and  that  he  knew  that 
Mr.  W.  Addams  Williams  had  acted  as  the  attorney  of  the  defendant, 
Mr.  Richards,  ever  since  the  death  of  his  father,  Mr.  John  Richards,  in 
the  year  1841. 

Greaves  now  proposed  to  give  evidence  of  the  conversation  between 
Mr.  Norton  and  Mr.  W.  Addams  Williams. 

Patteson,  J. — The  evidence  of  Mr.  Seymour  carries  the  matter  one 
step  further  than  before,  as  he  proves  that  Mr.  Williams  acted  as  the 
attorney  of  the  defendant  ever  since  the  year  1841.  However,  in  the 
case  of  Perkins  v.  Hawhshaw,  2  Stark.  N.  P.  C.  240,  Mr.  Justice  Holroyd 
held,  that  "  matter  of  conversation  with  an  attorney  could  not  be  evi- 
dence against  his  client ;"  the  conversation  in  that  case  amounting  to 
the  admission  of  the  signing  of  a  deed :  and  Lord  Ullenborough,  in  the 
case  of  Young  v.  Wright,  1  Camp.  141,  said,  "  It  is  clear  that  what- 
ever the  attorney  says  in  the  course  of  conversation,  it  is  not  evidence 
in  the  cause." 

Gfreaves. — In  those  cases  the  conversations  were  with  third  *per-  ~^  ft 
sons.     I  put  it  that  Mr.  Williams  was  the  attorney  of  the  defend-  *- 
ant,  acting  for  him  generally  since  1841,  and  that  Mr.  Norton  went  to 
him  to  demand  possession  of  this  property.     In  casual  conversation,  an 
attorney  would  not  be  acting  within  the  scope  of  his  agency. 

Whateley. — Where  the  attorney  was  not  at  the  time  the  attorney  in 
the  suit,  it  must  be  shown  that  he  had  authority  to  make  the  admission. 

Patteson,  J. — I  do  not  think  that  the  case  is  quite  in  the  same  situa- 
tion as  it  was  before  Mr.  Seymour  was  called.  He  received  the  rents 
of  this  very  property  for  the  defendant,  and  he  says  that  Mr.  Williams 
acted  as  attorney  for  the  defendant  ever  since  the  year  1841.  I  have 
very  great  doubt  whether  the  evidence  is  receivable ;  the  inclination  of 
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my  opinion  is  against  it;  biit  if  Mr.  Greaves  will  give  the  evidence  at 
his  own  peril  I  will  receive  it,  but  I  have  very  considerable  doubt.  I 
take  it  as  a  fact,  that  Mr.  Williams  was  employed  generally  as  the  attor- 
ney of  Mr.  Richards,  the  defendant,  ever  since  the  death  of  his  father, 
Mr.  John  Richards,  in  1841.  Nevertheless,  I  still  very  much  doubt 
whether  evidence  of  this  conversation  is  receivable. 

The  evidence  was  not  given,  and,  after  some  further  evidence  in  the 
case  had  been  given,  the  plaintiff  was  nonsuited.  Nonsuit. 

Greaves,  FraneUlon,  and  Keating,  for  the  plaintiff. 

Whateley,  and  John  Gray,  for  the  defendant. 

[Attorneys — Oroame  $  Son,  and  W.  Addarns  Williams.'] 
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BBFORB  LORD  CHIEF  BARON  POLLOCK  AND  BARON  PLATT. 

READING  ASSIZES. 
(Civil  Side.) 

BEFORE  LORD  CHIEF  BARON  POLLOCK. 

NAISH  v.  BROWN  and  ANOTHER.    March  2. 

Where  counsel  for  a  defendant  opens  facts  to  the  Jury,  but  does  not  go  into  any  eridence,  the 
oonniel  for  the  plaintiff  has  not  an  absolute  right  to  reply,  bnt  it  is  in  the  discretion  of  the 
Judge;  the  objeet  of  allowing  a  reply  in  snch  eases  being,  that  injustice  should  not  be 
done  by  facts  being  improperly  opened,  when  the  defendant's  counsel  has  no  intention  of 
proring  them. 

Issue  directed  by  the  Court  of  Exchequer,  under  the  Interpleader 
Act,  to  try  whether  certain  goods  seized  under  a  judgment  obtained 
against  one  Cairchby  the  defendants,  as  assignees  of  one  Bond,  a  Bank- 
rupt, were,  at  the  time  of  the  seizure,  the  goods  of  the  plaintiff  in  the 
issue. 

It  was  proved  on  the  part  of  the  plaintiff,  that,  in  March,  1845,  Bond, 
who  had  carried  on  the  business  of  a  grocer  in  Reading,  became  embar- 
rassed, and,  under  the  advice  of  a  solicitor,  offered  12s.  6<2.  in  the  pound 
to  his  creditors.  At  this  time  legal  proceedings  had  been  taken  against 
him,  and  he  had  reason  to  expect  a  judgment  against  him  by  Messrs. 
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Stubbs  &  Go.  Bond,  who  was  called  as  a  witness,  said,  in  his  cross- 
examination,  that  he  was  served  with  a  writ,  but  denied  that  he  had 
been  served  with  a  notice  in  bankruptcy  before  his  dealing  with  a  person 
named  Gaird,  to  whom  he  was  indebted  in  £90 ;  and  that,  on  the  21st 
of  April,  1845,  he  sold  goods  to  Caird  and  took  bills  for  the  amount, 
which  not  being  paid  when  due,  and  *he  (Bond)  having,  in 


October,  been  declared  a  bankrupt,  his  assignees  (the  present 
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defendants)  sued  Caird  upon  the  bills  and  recovered  judgment,  and  sued 
out  execution  against  Caird  on  the  judgment  under  which  the  goods  in 
question  were  seized.  A  claim  to  these  goods  was  put  in  by  the  plain- 
tiff Naish,  who  was  the  father-in-law  of  Bond,  who  set  up  a  sale  of  the 
goods  for  £16  from  Caird  to  him. 

Talf&urd,  Serjt.,  for  the  defendants,  stated  to  the  jury,  that  he  would 
prove  that  Borid  had  been  served  with  a  notice  in  bankruptcy,  which 
Bond  had  denied ;  also,  that  he  would  prove  that  Caird,  six  days  before 
the  assignment  to  him,  had  been  put  down  by  Bond  as  a  creditor  of  his 
for  £23 :  but  he  did  not  call  any  witness,  or  give  any  evidence  on  any 
of  these  points. 

Whateley  claimed  a  right  to  reply,  as  facts  had  been  opened  to  the 
jury  for  the  defendants ;  and  that,  his  counsel  having  afterwards  declined 
to  prove  those  facts,  they  ought  not  to  be  left  to  the  jury  without  the 
plaintiff's  counsel  commenting  upop  them. 

Pollock,  C.  B. — The  right  to  comment  by  way  of  reply  on  statements 
of  fact  made  by  counsel  for  the  defendant,  when  no  evidence  is  adduced, 
is  not  an  absolute  right,  but  only  one  subject  to  the  opinion  of  the  Court. 
I  think  you  have  not  that  right ;  the  object  of  the  rule  is,  to  check  the 
statements  of  counsel.  In  my  experience,  where  a  fact  has  been  opened, 
and  a  witness  has  turned  out  to  be  bond  fide  absent,  there  has  been  no 
reply  allowed.  In  my  opinion,  the  rule  is  always  subject  to  the  control 
of  the  Judge :  the  object  of  the  rule  is  to  take  care  that  injustice  shall 
not  be  done  by  facts  being  improperly  opened  when  counsel  has  no  inten- 
tion of  proving  them.  Here,  in  my  opinion,  no  ^injustice  will 
be  done.  If  you  are  entitled  to  a  new  trial  on  this  ground,  you 
can  apply  for  it.  The  jury  found  the  issue  in  the  negative»(a) 

Whateley  and  Selfe,  for  the  plaintiff. 
Talfourd,  Serjt.,  and  F.  V.  Lee,  for  the  defendants. 

[Attorneys*—-  J.  Nixon,  and  Bill  ft  Matthews.'] 

(a)  In  the  case  of  Bex  r.  Bignold,  4D.4B.  70,  H.  T.,  1824,  Abbott,  G.  J.,  said,  "I  was  of 
opinion  at  the.  trial,  and  I  am  now  of  opinion,  that,  if  the  counsel  for  the  defendant,  in  his  address 
to  the  jury,  open*  new  faota  or  circumstances  which  go  to  the  merits  of  the  case,  and  declines 
calling  witnesses  to  support  them  in  evidence,  the  oounsel  for  the  prosecution  has  a  right  of 
general  reply."  BoyUy,  Holroyd,  and  Bett,  Js.,  who  were  present*  did  not  dissent  from  the  pro- 
priety of  this  ruling :  but  in  the  ease  of  Orerar  v.  Sodo,  M.  A  M.  85,  Sittings  after  T.  T.,  1827, 
where  the  defendant's  oounsel  opened  facts,  to  prove  which  no  witness  was  called,  and  the  plain- 
tiff's counsel  Insisted  on  the  right  to  reply,  which  defendant's  counsel  resisted,  except  on  condition 
or  the  facts  being  admitted  as  proved,  Lord  Tenferden,  C.  J.,  said,  "  If  the  defendant's  counsel 
refuge  to  call  a  witness  to  establish  the  facts  which  they  have  undertaken  to  establish,  the  Judge 
nay,  in  his  discretion,  permit  a  reply ;  but,  as  to  the  strict  right,  the  practice  is  clearly  against  it" 

n2 
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{Crown  Side.) 

BEFORE  BARON  PLATT. 

REGINA  v.  BUTLER.    March  2. 

A.  wu  indieted  for  stealing  a  shilling  which  had  been  previously  marked  and  put  into  a  tilL  A 
constable  found  the  shilling  in  his  possession,  and  asked  him  if  he  had  any  more  money  of 
Mr.  8/s  about  him.  The  prisoner  produced  some  half-crowns,  and  then  made  a  statement : — 
Held,  that  this  statement  was  not  receivable  in  evidence,  on  the  ground  that  it  related  to 
another  and  distinct  felony. 

Larceny. — The  indictment  charged  the  prisoner  with  having  stolen 
one  piece  of  the  current  silver  coin  of  this  realm  called  a  shilling,  the 
property  of  Charles  Spencer. 

It  appeared  that  the  prisoner  was  taken  into  custody  by  Henry  Wil- 
son, a  constable,  and  the  shilling,  which  had  been  previously  marked  and 
♦9991  pl&ce<l  *n  a  till?  found  in  his  ^possession.  The  constable  (Wilson) 
J  stated,  that,  upon  his  asking  the  prisoner  if  he  had  any  more 
money  of  Mr.  Spencer's  about  him,  the  prisoner  produced  some  half- 
crowns,  and  said  something  respecting  them. 

J.  Jefferys  Williams,  for  the  prisoner,  objected  that  this  evidence  was 
inadmissible,  as  being,  if  anything,  pjroof  of  a  distinct  felony. 

John  Ohray,  for  the  prosecution. — I  submit,  that  the  evidence  is 
receivable,  as  it  accompanies  a  statement  made  by  the  prisoner  when  he 
was  apprehended  on  this  charge.  In  the  case  of  Pearson  v.  Le  Maitre, 
6  Scott,  N.  R.,  607,  12  Law  J.,  N.  S.,  C.  P.,  253,  it  was  held,  in  an 
action  for  a  libel,  that  other  libels  might  be  given  in  evidence  with  a  view 
of  showing  the  intention  of  the  party. 

J.  Jefferys  Williams. — In  the  case  of  an  action  for  libel,  it  might  be 
open  to  the  plaintiff  to  show  the  animus  of  the  defendant.  Here,  the 
stealing  of  these  half-crowns,  if  they  were  stolen,  was  a  felony  in  itself, 
and,  if  included  in  the  present  indictment,  the  prosecutor  would  have 
been  put  to  his  eleotion,  provided  it  had  appeared  to  have  been  a  differ- 
ent taking  from  that  charged  as  to  the  shilling.  Here,  d  fortiori,  the 
evidence  is  inadmissible,  as  this  charge  is  not  on  the  record  at  all.  The 
cases  in  which  other  offences  can  be  given  in  evidence,  such  as  embexsle 
ment  and  offences  relating  to  the  coin,  are  expressly  provided  for  by 
particular  statutes. 

Platt,  B. — The  objection  is  good  and  must  prevail. 

The  evidence  was  rejected.  Verdict — Not  Guilty. 

John  Oray,  for  the  prosecution. 

J.  Jefferys  Williams,  for  the  prisoner. 

[Attorneys — Orowdy  $  Son,  and  SlocombeJ] 
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♦REGINA  v.  JOHN  WELLER.    March  2.         [*228 

Everything  that  ocean  before  a  magistrate  on  the  examination  of  a  person  on  a  charge  of  felony 

should  be  taken  down  in  the  depositions,  if  it  is  material  to  the  ease. 
Where,  during  the  examination  of  a  witness  before  a  magistrate,  in  rapport  of  a  charge  of  felony, 

the  prisoner  interposes  an  observation  which  is  material  to  the  case,  such  observation  should 

be  taken  down  in  the  depositions ;  and  if  it  be  not,  the  Judge  at  the  trial  will  not  allow  any 

evidence  of  it  to  be  given. 

Larceny. — The  prisoner  was  indicted  for  stealing,  on  the  10th  of 
January,  1846,  three  hen  fowls,  the  property  of  Robert  Boyce. 

On  the  part  of  the  prosecution,  it  was  proved  by  a  witness,  named 
Sexton,  that  he  compared  the  shoes  of  the  prisoner  with  some  foot-prints 
near  the  fowl-house  of  the  prosecutor,  which  corresponded  in  every 
respect,  except  that  there  were  some  nails  in  the  shoes  which  appeared 
to  have  been  recently  put  into  the  shoes,  and  of  which  no  marks 
appeared  in  the  foot-prints.  The  witness  stated,  that,  when  he  was 
before  Mr.  Higgs,  the  magistrate,  on  the  examination  of  the  prisoner  on 
this  charge,  and  was  giving  his  evidence  as  to  these  nails  in  the  shoes, 
the  prisoner  said  something  as  to  the  nails. 

J*.  Jefferys  Williams,  for  the  prisoner. — What  the  prisoner  said  before 
the  magistrate  will  appear  by  the  depositions. 

Carrington,  for  the  prosecution. — This  was  not  said  by  the  prisoner 
in  making  his  statement  before  the  magistrate  in  answer  to  the  charge, 
bat  was  an  observation  made  by  the  prisoner  while  the  witness  Sexton 
was  giving  his  evidence  in  support  of  the  charge. 

Platt,  B. — I  do  not  find  anything  in  the  depositions  as  to  this 
observation  of  the  prisoner. 

Carrington. — By  the  stat.  7  Geo.  4,  c.  64,  s.  2,  it  is  enacted,  that 
the  justices  or  justice,  before  they  admit  to  bail  or  commit  to  prison 
«  any  person  arrested  for  felony,  or  on  suspicion  of  felony,  shall  take 
the  examination  of  such  person,  and  the  information  upon  oath  of  those 
who  shall  *know  the  facts  and  circumstances  of  the  case,  and  shall  r*024 
put  the  same,  or  as  much  thereof  as  shall  be  material,  into  unit- 
ing  ;"  and  these  "examinations"  and  « informations"  are  to  be  delivered 
to  the  proper  officer  of  the  court  in  which  the  trial  is  to  be.  I  submit, 
therefore,  that,  by  this  enactment,  anything  that  the  prisoner  says  before 
the  magistrate,  except  what  he  says  in  making  his  statement  in  answer 
to  the  charge  after  all  the  evidence  in  support  of  the  charge  is  gone 
through,  need  not  be  taken  down  in  writing. 

Platt,  B. — The  safe  and  correct  rule  is,  that  on  the  examination  of 
a  person  charged  with  felony,  everything  that  is  material  which  occurs 
before  the  magistrate  should  be  taken  down  in  the  depositions,  and 
returned  to  the  Judge  who  tries  the  case ;  and  if,  during  the  examination 
of  a  witness  in  support  of  the  charge,  the  prisoner  makes  any  statement 
or  observation  which  is  material,  it  ought  to  be  taken  down  in  the 
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depositions.  If  this  be  not  done,  evidence  is  left  to  depend  upon 
memory,  when  it  might  be  reduced  into  writing,  which  cannot  change. 
I  shall  not  receive  any  evidence  of  what  occurred  before  the  committing 
magistrate,  except  the  depositions. 

The  evidence  was  rejected.  Verdict — Guilty. 

Carrington,  for  the  prosecution. 

J.  Jefferys  Williams,  for  the  prisoner. 

[Attorneys— IT.  C.  Ward,  and  Voivles.] 


♦225]  *WORCESTER  ASSIZES. 

(Crown  Side.) 

BEFORE  LORD   CHIEF  BARON   POLLOCK. 

REGINA  v.  ELIZABETH  LAUGHER. 

A  married  woman  was  apprehended  on  a  charge  of  felony,  and  her  husband,  in  the  preseaee  of 
the  constable,  held  out  an  inducement  to  her  to  confess.  She  then  made  a  statement; — Held, 
that  it  was  not  receivable  in  evidenoe,  as  an  inducement  held  ont  in  the  presence  of  the  con- 
stable was  the  same  in  effect  as  if  it  had  been  held  out  by  him. 

Where  stolen  goods  are  found  in  a  man's  house,  and  his  wire  in  his  presence  makes  a  statement 
exonerating  him  and  criminating  herself,  temble,  that,  with  respeot  to  the  admissibility  of  this 
statement  in  evidence  against  her,  it  may  be  a  question  whether  the  doctrine  of  presumed 
ooeroion  does  not  apply. 

Housebreaking. — The  prisoner  was  indicted  for  breaking  and  enter- 
ing the  dwelling-house  of  Joseph  Tyler,  and  stealing  therein  five 
sovereigns,  his  property. 

It  appeared  that  a  police  constable  went  to  the  house  where  the  pri- 
soner lived,  she  being  a  married  woman  who  resided  with  her  husband, 
and  upon  the  police  constable  charging  her  with  breaking  into  the  house 
of  the  prosecutor  and  stealing  his  money,  she  denied  it;  but  her  husband 
coming  in  soon  afterwards,  he  told  her,  if  she  knew  anything  about  it, 
to  tell  the  truth.  The  constable  was  present  at  the  time  and  made  no 
observation,  except  that  he  must  take  her  to  the  station-house,  and 
desired  her  to  go  up  stairs  and  put  her  things  on ;  while  she  was  up 
stairs,  she  desired  the  constable  to  call  her  husband,  and  then  made  a 
statement  as  to  certain  articles  of  dress,  which  she  produced,  as  having 
been  purchased  with  the  money  which  had  been  stolen. 

Upon  the  details  of  this  statement  being  asked  of  the  witness, 

W.  H.  Cooke,  for  the  prisoner,  objected,  that  what  the  prisoner  said 
was  inadmissible,  as  it  was  obtained  in  consequence  of  an  inducement 
held  out  by  the  husband  in  the  presence  of  the  constable,  who  did  not 
express  his  dissent  from  what  the  husband  said.     He  cited  the  case  of 
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Rex  v.  Taylor  8  C.  &  P.  723.  He  also  contended,  that,  as  the  produce 
„f  *  the  stolen  property  was  found  in  the  husband's  house,  he  was  r^nna 
primd  facie  liable  to  account  for  it;  and  that  a  statement  made  *• 
by  the  wife  in  the  presence  and  under  the  coercion  of  her  husband,  by 
which  she  accused  herself  and  exculpated  him,  was  clearly  caused  by 
undue  influence  on  her  mind,  and  could  not  be  received  as  a  free  and 
unbiassed  confession. 

H.  J".  Hodgson,  for  the  prosecution. — It  may  be  conceded  that  the 
inducement  held  out  by  the  husband  in  the  presence  of  the  constable 
stands  in  the  same  position  as  if  it  had  been  held  out  by  the  constable 
himself;  but  I  submit,  that,  as  no  promise  or  threat  was  made  to  the 
prisoner,  but  she  was  merely  urged  to  do  that  which  is  a  moral  duty, 
namely,  to  tell  the  truth,  her  statement,  which  followed  such  an  induce- 
ment, was  admissible,  whether  made  to  a  person  in  authority  or  not.  In 
the  case  of  Rex  v.  Court,  7  C.  ft  P.  486,  where  a  magistrate  told  the 
prisoner  to  be  sure  to  tell  the  truth,  and  a  statement  was  made  in  con- 
sequence, it  was  held  by  Littledale,  J.,  to  be  receivable.  If  the  expres- 
sion used  be  not  calculated  to  raise  a  hope  of  any  temporal  advantage, 
it  will  not  invalidate  the  confession. 

Pollock,  C.  B. — The  fact  of  the  constable  being  present,  and  not 
dissenting  from  what  was  said,  places  the  expressions  used  by  the  hus- 
band on  the  same  footing  as  if  they  had  been  used  by  the  constable ; 
and  I  think,  that,  as  the  constable  was  a  person  in  authority,  such  an 
inducement  ought  to  be  sufficient  to  exclude  the  admission.  In  the 
case  of  Rex  v.  Court,  it  would  seem  from  the  report,  that  the  prisoner 
was  about  to  make  a  statement  when  the  magistrate  made  the  observa- 
tion about  telling  the  truth,  and  it  cannot,  therefore,  be  considered  as 
caused  solely  by  that  observation.  Besides,  I  think  there  is  a  great 
deal  of  weight  in  what  is  urged  by  Mr.  Cooke  as  to  the  effect  of  the 
♦prisoner's  statement  being  to  exculpate  her  husband;  and  that  r+nnj 
I  ought  to  be  careful  not  to  admit  anything  which  may  have  been  L 
sanl  in  consequence  of  his  coercion.  Verdict — Not  guilty. 

K  J.  Hodgson,  for  the  prosecution. 

W.  H.  Cooke,  for  the  prisoner. 

[Attorney*— Pullen,  and  Winnall  $  Pritchard.'] 


STAFFORD  ASSIZES. 
(Crown  Side.) 

BEFORE  MR.  BARON  PLATT. 

REGINA  v.  MARY  BOWEN.    March  18. 

In  a  case  o'  Vpv*y,  where  the  first  marriage  was  solemnised  in  a  chapel,  it  is  necessary  to  show 
either  that  the  chapel  was  one  in  which  banns  had  been  usually  published  before  the  stat  29 
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Geo.  3,  e.  33,  or  that  the  chapel  was  built  and  consecrated  after  that  act,  and  before  the  etat 
6  Geo.  4,  o.  92 ;  and  proof  that  marriagei  hare  been  solemnised  there  for  the  last  twenty  jean 
U  not  sufficient  for  this  purpose. 

Bigamy. — The  prisoner  was  indicted  for  feloniously  marrying  William 
Harrison  on  the  23d  of  February,  1845,  her  former  husband,  George 
Bowen,  being  then  alive. 

To  prove  the  first  marriage,  an  examined  extract  from  the  register  of 
the  Chapel  of  Great  Burr  was  put  in,  and  it  was  proved  that  Great 
Burr  Chapel  was  a  chapel  in  the  parish  of  Aldridge ;  and  the  marriage 
there  of  the  prisoner  and  her  first  husband,  in  the  year  1843,  was  also 
proved  by  persons  who  were  present ;  and  the  clerk  of  the  chapel  also 
proved  that  marriages  had  been  solemnized  there  for  the  last  twenty 
years,  but  no  register  was  produced,  nor  any  further  evidence  given  as 
to  the  celebration  of  marriages  or  publication  of  banns  there. 
♦2281  **^*  Yar<Beji)  f°r  ^e  P"8oner« — I  submit  that  this  prosecution 
must  fall,  unless  there  be  evidence  to  show  that  this  chapel  was 
erected  since  the  26  Geo.  2,  and  before  the  6  Geo.  4.  By  the  stat.  6 
Geo.  4,  c.  92,  it  is  enacted,  "that  all  marriages  already  solemnized  in 
any  church  or  public  chapel  in  that  part  of  Great  Britain  called  England 
and  Wales,  and  the  town  of  Berwick-upon-Tweed,  erected  since  the 
making  of  the  said  act  of  the  26  Geo.  2,(a\  and  consecrated,  shall  be  as 
good  and  valid  in  law  as  if  such  marriages  nad  been  solemnized  in  parish 
churches  or  public  chapels  having  chapelries  annexed,  and  wherein  banns 
had  been  usually  published  before  or  at  the  time  of  passing  the  said 
first-mentioned  act."  In  the  case  of  Rex  v.  The  Inhabitants  of  North- 
field,  DougL,  1st  ed.,  634,  2d  ed.  653,  decided  in  the  year  1781,  it  was 
held,  that  a  marriage  was  void  if  celebrated  in  a  chapel  erected  since 
the  stat.  26  Geo.  2,  although  marriages  had  been  de  facto  frequently  cele- 
brated there. (6)  If  this  chapel  was  erected  and  consecrated  after  the 
26  Geo.  2,  and  before  the  6  Geo.  4,  that  should  be  proved;  or  if  at  this 
chapel  marriages  were  really  celebrated  before  the  26  Geo.  2,  the  pro- 
duction of  the  register  would  have  proved  that  such  was  the  fact.  In  the 
♦2291  caso  °^  Taunton  v.  Wyborn,  2  Camp.  297,  which  *was  an  action 
J  for  crim.  con.,  it  appeared  that  the  plaintiff's  marriage  had  been 
solemnized  in  the  Chapel  Royal  of  the  Tower  of  London,  and  it  was 
there  held,  that,  where  a  marriage  was  solemnized  in  a  chapel,  there 

(a)  The  stat  26  Geo.  2,  c  33,  commonly  known  as  "  The  Marriage  Act." 
(o)  Mr.  (now  Lord)  Campbell,  in  a  note  to  the  case  of  Taunton  v.  Wyborn,  Esq.,  2  Camp.  299, 
n.,  says,  "In  Rex  ▼.  Nortkjicld,  Doug.  658,  the  Court  of  King's  Benoh  determined,  that,  by  'a 
publio  chapel  in  wbieh  banns  hare  been  usually  published,'  the  Legislature  meant  a  chapel 
existing  at  the  time  when  the  Marriage  Aet  passed,  and  in  which  banns  had  then  been  usually  pub- 
lished ;  and,  consequently,  that  a  marriage  solemnised  in  a  chapel  erected  since  26  Geo.  2  is  roid, 
although  banns  bare  been  frequently  published,  and  marriages  de  facto  solemnised  there  from 
the  time  of  its  erection.  But,  as  many  marriages,  from  ignorance  and  inadvertence,  have  been 
solemnised  in  such  chapels,  acts  have  from  time  to  time  been  passed  to  render  them  valid  under 
certain  restrictions,  and  to  exempt  the  officiating  clergymen  from  the  penalties  they  had  incurred," 
and  ha  refers  to  the  stats.  21  Geo.  3,  c  63;  44  Geo.  3,  c.  77;  and  48  Geo.  3,  c  127. 
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must  be  some  evidence  given  that  banns  were  usually  published  there 
before  the  passing  of  the  stat.  26  Geo.  2,  c.  83,  but  that  it  was  primd 
facie  sufficient  for  this  purpose  to  produce  an  old  register  of  marriages 
solemnized  in  the  chapel  before  the  passing  of  that  statute,  and  a  regu- 
lar register  of  banns  published  there  since ;  and  to  prove,  that,  within  the 
recollection  of  witnesses  who  have  attended  the  chapel,  banns  have  been 
published  and  marriages  solemnized  in  it  from  time  to  time  of  late  years. 

HudcUetton,  for  the  prosecution. — I  submit,  that  proof  the  celebra- 
tion of  marriages  in  this  chapel  for  twenty  years  raises  a  presumption 
that  marriages  have  been  celebrated  there  ever  since  a  time  antecedent 
to  the  26  Geo.  2;  and  that,  in  the  absence  of  all  evidence  to  the  con- 
trary, this  evidence  is  sufficient. 

Platt,  B. — I  think  the  objection  is  good.  The  prisoner  mus  be 
acquitted.  Verdict— Not  guilt}. 

Huddleston,  for  the  prosecution. 

JE.  YardUy,  for  the  prisoner. 

[Attorneys — Brown,  and  Barnett.'] 


♦bkfore  lord  chief  baron  pollock.  [*230 

REGINA  v.  JOHN  SWINDALL  and  JAMES  OSBORNE. 

March  23. 

If  each  of  two  persona  bo  taring  a  cart  at  a  dangerotu  and  furious  rate,  and  they  bo  inciting 
each  other  to  drive  at  a  dangerous  and  furious  rate  along  a  turnpike  road,  and  one  of  the  carts 
run  over  a  man  and  kill  him,  each  of  the  two  persons  is  guilty  of  manslaughter,  and  it  is  bo 
ground  of  defence,  that  the  death  was  partly  caused  by  the  negligenoe  of  the  deceased  himself, 
or  that  he  was  either  deaf  or  drank  at  the  time. 

Generally,  it  may  be  laid  down,  that,  where  one  by  his  negligenoe  has  contributed  to  the  death 
of  another,  he  is  guilty  of  manslaughter. 

Manslaughter. — The  prisoners  were  indicted  for  the  manslaughter 
of  one  James  Durose.  The  second  count  of  the  indictment  charged  the 
prisoners  with  inciting  each  other  to  drive  their  carts  and  horses  at  a  furious 
and  dangerous  rate  along  a  public  road,  and  with  driving  their  carts  and 
horses  over  the  deceased  at  such  furious  and  dangerous  rate,  and  thereby 
killing  him.  The  third  count  charged  Swindall  with  driving  his  cart  over 
the  deceased,  and  Osborne  with  being  present,  aiding  and  assisting. 
The  fourth  count  charged  Osborne  with  driving  his  cart  over  the 
deceased,  and  Swindall  with  being  present,  aiding  and  assisting. 

Upon  the  evidence,  it  appeared  that  the  prisoners  were  each  driving  a 
cart  and  horse,  on  the  evening  of  the  12th  of  August,  1845.  The  first 
time  they  were  seen  that  evening  was  at  Draycott  toll-gate,  two  miles 
and  a  half  from  the  place  where  the  deceased  was  run  over.  Swindall 
there  paid  the  toll,  not  only  for  that  night,  but  also  for  having  passed 
with  Osborne  through  the  same  gate  a  day  or  two  before.     They  then 
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appeared  to  be  intoxicated.  The  next  place  at  which  they  were  seen 
was  Tean  Bridge,  over  which  they  passed  at  a  gallop,  the  one  cart  close 
behind  the  other.  A  person  there  told  them  to  mind  their  driving:  this 
was  990  yards  from  the  place  where  the  deceased  was  killed.  The 
next  place  where  they  were  seen  was  forty-seven  yards  beyond  the 
place  where  the  deceased  was  killed.  The  carts  were  then  going 
at  a  quick  trot,  one  closely  following  the  other.  At  a  turnpike- 
gate  a  quarter  of  a  mile  from  the  place  where  the  deceased  was 
*2311  l"Ued,  *Swindall,  who  appeared  all  along  to  have  been  driv- 
J  ing  the  first  cart,  told  the  toll-gate  keeper,  "We  have  driven 
over  an  old  man ;"  and  desired  him  to  bring  a  light  and  look  at  the 
name  on  the  cart;  on  which  Osborne  pushed  on  his  cart,  and  told  Swin- 
dall  to  hold  his  bother,  and  they  then  started  off  at  a  quick  pace.  They 
were  subsequently  seen  at  two  other  places,  at  one  of  which  Swindall 
said  he  had  sold  his  concern  to  Osborne.  It  appeared  that  the  carts 
were  loaded  with  pots  from  the  potteries.  The  surgeon  proved  that  the 
deceased  had  a  mark  upon  his  body  which  would  correspond  with  the 
wheel  of  a  cart,  and  also  several  other  bruises,  and,  although  he  could 
not  say  that  both  carts  had  passed  over  his  body,  it  was  possible  that 
both  might  have  done  so. 

Gheave%)  in  opening  the  case  to  the  jury,  had  submitted  that  it  was 
perfectly  immaterial  in  point  of  law,  whether  one  or  both  carts  had 
passed  over  the  deceased.  The  prisoners  were  in  company,  and  had 
concurred  in  jointly  driving  furiously  along  the  road ;  that  that  was  an 
unlawful  act,  and,  as  both  had  joined  in  it,  each  was  responsible  for  the 
consequences,  though  they  might  arise  from  the  act  of  the  other.  It 
was  clear  that  they  were  either  partners,  master  and  servant,  or  at  all 
'events  companions.  If  they  had  been  in  the  same  cart,  one  holding  the 
reins,  the  other  the  whip,  it  could  not  be  doubted  that  they  would  be 
both  liable  for  the  consequences;  and  in  effect  the  case  was  the  same, 
for  each  was  driving  his  own  horse  at  a  furious  pace,  and  encouraging 
the  other  to  do  the  like. 

At  the  close  of  the  evidence  for  the  prosecution,  Allen^  Serjt^  for  the 
prisoners,  submitted,  that  the  evidence  only  proved  that  one  of  the 
prisoners  had  run  over  the  deceased,  and  that  the  other  was  entitled  to 
be  acquitted. 

Pollock,  C.  B. — I  think  that  that  is  not  so.  I  think  that  Mr. 
*2&21  ^reave9  **  right  in  his  law.  If  two  persons  are  *in  this  way 
-*  inciting  each  other  to  do  an  unlawful  act,  and  one  of  them  runs 
over  a  man,  whether  he  be  the  first  or  the  last  he  is  equally  liable :  the 
person  who  runs  over  the  man  would  be  a  principal  in  the  first  degree, 
and  the  other  a  principal  in  the  second  degree. 

Allen,  Serjt. — The  prosecutor,  at  all  events,  is  bound  to  elect  upon 
which  count  he  will  proceed. 

Pollock,  C.  B. — That  is  not  so.    I  very  well  rt*ullect  that  in  Tfo- 
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gina  v.  Goode  there  were  many  modes  of  death  specified,  and  that  it 
was  also  alleged  that  the  deceased  was  killed  by  certain  means  to  the 
jurors  unknown.  When  there  is  no  evidence  applicable  to  a  particular 
count,  that  count  must  be  abandoned ;  but  if  there  is  evidence  to  sup- 
port a  count,  it  must  be  submitted  to  the  jury.  In  this  case  the  evi- 
dence goes  to  support  all  the  counts.(a) 

Allen,  >Serjt.,  addressed  the  jury  for  the  prisoners. 

Pollock,  C.  B.,  (in  summing  up). — The  prisoners  are  charged  with 
contributing  to  the  death  of  the  deceased,  by  their  negligence  and 
improper  conduct,  and  if  they  did  so,  it  matters  not  whether  he  was 
deaf,  or  drunk,  or  negligent,  or  in  part  contributed  to  his  own  death ; 
for  in  this  consists  a  great  distinction  between  civil  and  criminal  pro- 
ceedings. If  two  coaches  run  against  each  other,  and  the  drivers  of 
both  are  to  blame,  neither  of  them  has  any  remedy  against  the  other 
for  damages.  So,  in  order  that  one  ship-owner  may  recover  against 
another  for  any  damage  done,  he  must  be  free  from  blame :  he  cannot 
recover  from  the  other  if  he  has  contributed  to  his  own  injury,  however 
slight  the  contribution  may  be.  But,  in  the  case  of  loss  of  life,  the  law 
takes  a  totally  different  view— the  converse  of  that  proposition  is  true ; 
for  there  each  party  is  responsible  for  any  blame  that  may  ensue,  how- 
ever large  the  share  *may  be;  and  so  highly  does  the  law  value  r*oqo 
human  life,  that  it  admits  of  no  justification  wherever  life  has  ■- 
been  lost,  and  the  carelessness  or  negligence  of  any  one  person  has  con- 
tributed to  the  death  of  another  person.  Generally,  it  may  be  laid  down, 
that,  where  one  by  his  negligence  has  contributed  to  the  death  of  another, 
he  is  responsible ;  therefore,  you  are  to  say,  by  your  verdict,  whether 
you  are  of  opinion  that  the  deceased  came  to  his  death  in  consequence 
of  the  negligence  of  one  or  both  of  the  prisoners.  A  distinction  has 
been  taken  between  the  prisoners :  it  is  said  that  the  one  who  went  first 
is  responsible,  but  that  the  second  is  not.  If  it  is  necessary  that  both 
should  have  run  over  the  deceased,  the  case  is  not  without  evidence  that 
both  did  so.  But  it  appears  to  me  that  the  law,  as  stated  by  Mr. 
Ghreavee,  is  perfectly  correct.  Where  two  coaches,  totally  independent 
of  each  other,  are  proceeding  in  the  ordinary  way  along  a  road,  one 
after  the  other,  and  the  driver  of  the  first  is  guilty  of  negligence,  the 
driver  of  the  second,  who  had  not  the  same  means  of  pulling  up,  may 
not  be  responsible.  But  when  two  persons  are  driving  together, 
encouraging  each  other  to  drive  at  a  dangerous  pace,  then,  whether  the 
injury  is  done  by  the  one  driving  the  first  or  the  second  carriage,  I  am 
of  opinion  that  in  point  of  law  the  other  shares  the  guilt. 

Verdict — Guilty. 

Greaves,  and  Kynnereley,  for  the  prosecution. 

Allen,  Serjt,  and  <?.  J9T.  Whalley,  for  the  prisoners. 
[Attorneys — Bagshaw,  and  Young.] 

(a)  Btt  the  mm  of  Begina  v.  (/Brian,  antd,  p.  115. 

0 


234  REGINA  v.  HAYWARD.    Ox.  Sp.  C.  1846. 


♦284]  'SHREWSBURY  ASSIZES. 

(Crown  Side.) 

BEFORE  LORD  CHIEF  BARON  POLLOCK. 

REGINA   v.  JOHN    HAYWARD,  DAVID  JONES,    and  JOHN 
JONES.     March  28. 

H.,  who  was  tried  for  forging  the  will  of  S.  J.,  had  sent  the  forged  will  to  his  attorney,  Mr.  M^ 
~  with  some  deeds  of  S.  J.,  ostensibly  for  the  purpose  of  asking  his  advice,  bnt  really  that  he 
might  find  the  will  and  act  on  it  It  was  afterwards  produced  by  Mr.  M.  before  the  magistrate*, 
when  H.  was  charged  before  them  with  forging  it  At  the  trial  of  H.  for  the  forgery,  Mr.  M. 
was  called  to  produce  the  willy  which  he  did  without  any  objection  being  taken.  The  officer 
of  the  Court  was  proceeding  to  read  it,  when  the  prisoner's  counsel  objected  to  the  reading  of 
it,  as  being  privileged  in  the  hands  of  Mr.  M.  The  Judge  directed  it  to  be  read  in  evidence, 
and  the  fifteen  Judges  held  that  it  was  properly  so  read,  it  not  having  been  put  into  the  hands 
of  Mr.  M.  in  professional  confidence,  even  if  that  would  have  made  a  difference. 

Forgert. — The  prisoners  Hayward  and  David  Jones  were  indicted 
for  forging  a  certain  will,  purporting  to  be  the  will  of  Sarah  Jones, 
deceased;  the  prisoner  John  Jones  being  charged  as  an  accessory  before 
the  fact. 

It  appeared,  that  the  prisoner  Hayward,  having  possessed  himself  of 
some  title-deeds  from  the  house  of  the  deceased,  placed  the  forged  will 
in  the  midst  of  them,  and  sent  them  to  his  attorney,  Mr.  Minshall,  for 
the  ostensible  purpose  of  asking  his  advice  upon  them ;  but,  as  it  pretty 
clearly  appeared,  in  reality,  that  Mr.  Minshall  might  find  the  will  among 
the  deeds,  and  act  upon  it,  which  he  did,  by  producing  it  on  various  occa- 
sions in  the  presence  of  the  prisoner  Hayward.  It  was  afterwards  pro- 
duced by  Mr.  Minshall  on  the  examination  before  the  magistrates  on  the 
investigation  of  the  present  charge,  and  by  them  returned  to  Mr.  Min- 
shall. 

On  the  part  of  the  prosecution,  Mr.  Minshall  was  called.  He  was 
asked  to  produce  the  will,  which  he  did  without  any  objection  of  any 
kind  being  made ;  and  Mr.  Minshall  handed  the  forged  document  to  Mr. 
Charles  Bellany,  the  clerk  of  arraigns ;  and  upon  his  being  about  to 
read  it, 

*2«*n      ^  ^  ^eei  *?'  &•  ^PAtTKnwre,  and  W.  Johmtone  Neale,  for  the 
-*  prisoners,  objected  to  the  reading  of  it,  on  the  ground  that  it  was 
a  privileged  communication,  and  cited  the  cases  of  Bex  v.  Dickton,  3 
Burr.  1687,(a)  and  Bex  v.  Smith,  1  Phil,  on  Ev.  9th  ed.  171.(6) 

(a)  In  that  case  a  •ubpaena  from  the  crown  officer  had  been  served  on  Mr.  Dixon,  who 
was  an  attorney,  with  a  duett  tecum  to  produce  to  the  grand  jury,  at  the  Northampton  assises, 
papers  which  had  been  produced  and  insisted  on  by  Mr.  Peach  (the  client  of  Mr.  Dixon) 
before  a  Master  in  Chancery,  and  this  eubpcena  duces  tecum  was  in  order  to  found  a  pro- 
secution by  indictment  against  Mr.  Peach  for  forgery.  Mr.  Dixon  disobeyed  the  eubpana  ;  sad. 
on  a  rule  niei  for  an  attachment  being  granted  against  him,  Mr.  Caldeoott,  in  showing  i 
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Pollock,  C.  B.,  directed  the  forged  will  to  be  read  in  evidence,  and 
reserved  the  question  for  the  consideration  of  the  fifteen  Judges,  whether 
the  objection  to*  the  reading  of  it  on  the  ground  of  its  being  a  privileged 
communication  was  valid. 

The  jury  found  all  the  prisoners  guilty. 

E.  Yardley  and  Huddleston,  for  the  prosecution. 

*F.  V.  Lee  and  TF.  Johnstone  Neale>  for  the  prisoner  David  r±ooa 
Jones.  L  286 

J.  <?.  PhiUimore,  for  the  other  prisoners. 

[Attorneys — LonguevxUe  $  William*,  and  Robert*  ft  Thomas.'} 


The  case  was  afterwards  considered  by  the  Judges,  who  held  the  con- 
viction right ;  and  that  the  will  was  properly  read  in  evidence,  the  will 
not  having  been  put  into  the  hands  of  the  attorney  in  professional  confi- 
dence, even  if  that  would  have  made  a  difference. 

"  insisted  that  Mr.  Dixon  could  give  do  other  evidence  bnt  of  what  bed  been  communicated  to 
him  by  hie  client  in  confidence,  and  therefore  he  vm  not  compellable  to  produce  these  papers 
against  his  elient  in  order  to  prove  him  guilty  of  forgery.**  Lord  Manefletd  "  was  clearly  of  this 
opinion,  and  that  Mr.  Dixon,  instead  of  producing  the  papers  against  his  client,  ought,  immedi- 
ately on  receiving  the  tubpoena,  to  have  delivered  them  up  to  his  client"  And  in  a  note,  sir  J. 
Burrow  adds,  "  These  were  not  papers  that  bad  been  detained  or  impounded  by  the  Court  of 
Chancery,  but  remained  in  Mr.  Dixon's  bands,  as  papers  belonging  to  his  client,  Peach,  who  bad 
produced  them  as  vouchers  to  his  account,  and  which  were  afterwards  returned  to  Mr.  Dixon  as 
his  solicitor."* 

(6)  The  case  of  Rex  v.  Smith  was  tried  before  Mr.  Justice  Holroyd,  at  the  Derby  Summer  Assises, 
1822,  and  it  was  there  held,  that  an  instrument  deposited  with  a  solicitor  for  the  purpose  of  a 
suit  in  which  the  prisoner  consulted  him  professionally,  as  a  matter  in  confidence  between  him 
and  his  solicitor,  and  solely  for  his  own  Interest,  ought  not  to  be  produced  by  the  attorney. 
But  see  in  the  case  of  Regina  t.  Avery  f  8  0.  k  P.  696,  in  which  the  authority  of  the  case  of  Bex 
v.  Smith  is  questioned  by  Mr.  Justice  Patteeon  ;  and  see  also  the  observations  of  Mr.  Phillips  on 
these  eases,  1  PhilL  on  Bv.,  9th  ed.,  171,  n. 


HEREFORD  ASSIZES. 


BEFORE  LORD  CHIEF  BARON  POLLOCK. 


REGINA  v.  ELIZABETH  JONES.    April  1. 

A.,  who  had  been  the  servant  of  Mrs.  G.,  applied  for  a  service  to  Mrs.  D.,  who  consented  to 
engage  A.  as  her  servant,  if,  to  a  letter  written  by  Mrs.  D.  to  Mrs.  G.,  a  satisfactory  answer  was 
returned  as  to  the  character  of  A.  Mrs.  D.  accordingly  wrote  a  letter  to  Mrs.  G.  and  posted 
it,  and  A.,  wishing  to  intercept  the  letter,  went  to  the  R.  Post-office,  and  obtained  the  letter  by 
stating  that  she  was  a  servant  of  Mrs.  G.,  and  then  burnt  it  .•— Held,  by  the  fifteen  Judges,  that 
this  was  a  larceny. 

Larceny  from  the  Post-Office. — The  first  count  of  the  indictment 
charged,  that  the  prisoner,  on  the  9th  day  of  January,  9  Vict.,  at  the 
parish  of  Ross,  "  feloniously  did  steal,  take  and  carry  away  from  one 
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Thomas  Blake,  be  the  said  Thomas  Blake  then  and  there  being  an 
officer  of  the  Post-Office  of  the  said  United  Kingdom,  a  certain  post 
letter,  to  wit,  a  post  letter  directed  and  addressed  to  and  for  a  certain 
person  at  Upton  Bishop,  near  Ross,  in  the  said  county  of  Hereford,  to 
wit,  one  Charlotte  Garbett,"  the  property  of  "  her  Majesty's  Postmaster- 
General,"  against  the  statute,  &c.  The  $ec<md  count  was  for  stealing 
*947l  *"  ^rom  a  certa*n  post-office  there  situate  a  certain  post  letter,  to 
J  wit,  a  post  letter  directed  to  and  for  one  Charlotte,  the  wife  of 
James  Garbett,  clerk,  by  and  under  the  name,  style,  and  description  of 
Mrs.  Garbett,"  the  property  of  "  her  Majesty's  Postmaster-General," 
against  the  statute,  &c.  The  third  count  was  for  stealing  "  a  certain 
post  letter,  to  wit,  a  post  letter  directed  and  addressed  as  follows,  that 
is  to  say, 

'Mrs.  Garbett, 

Rectory, 
Upton  Bishop, 

Near  Ross.'" 
the  property  of  "  her  Majesty's  Postmaster-General." 

The  fourth,  fifth,  and  sixth  counts  were  for  larceny  in  stealing  a  "  post 
letter ;"  the  properly  being  laid  in  "  her  Majesty's  Postmaster-General," 
in  "James  Garbett,"  and  in  "Edward  Dangerfield." 

It  was  opened  by  Whateleyy  for  the  prosecution,  that  the  prisoner  had 
applied  to  Mrs.  Dangerfield,  of  Cheltenham,  for  a  situation  as  a  servant, 
and  that  it  was  arranged  that  Mrs.  Dangerfield  should  write  a  letter  to 
Mrs.  Garbett,  the  former  mistress  of  the  prisoner,  for  the  prisoner's 
character;  and  that,  Mrs.  Dangerfield  having  written  the  letter  and 
posted  it,  the  prisoner  applied  at  the  Ross  Post-office  for  the  letter,  and 
obtained  it,  representing  that  she  was  Mrs.  Garbett 's  servant ;  and  that 
the  prisoner,  having  thus  obtained  the  letter,  burnt  it. 

Huddleston,  for  the  prisoner. — The  facts  are  undisputed.  The  priso- 
ner is  indicted,  under  the  28th  section  of  the  stat.  1  Vict.  c.  36,  for  steal- 
ing this  letter.  There  was  no  Inert  causd,  as  the  letter  was  taken  for  a 
specific  object,  which  was  to  prevent  communication  between  the  person 
*23ft1  ^king  f°r  ^ft  character  and  the  person  who  was  to  give  it.  *Thc 
-*  case  of  Bex  v.  Cabbage,  R.  k  R.  C.  C.  292,  is  different  from  the 
present,  and  the  case  of  Bex  v.  Godfrey^  8  C.  &  P.  563,  is  in  point. 

Pollock,  C.  B. — I  think  that  the  facts  stated  do  amount  to  a  larceny, 
but  I  will  reserve  the  point,  whether  there  was  such  an  appropriation  of 
the  property  by  the  prisoner  as  would  constitute  larceny. 

The  prisoner  pleaded  guilty,  and  having  been  on  bail,  she 

gave  the  same  bail  to  appear  at  the  next  assizes  to  receive 

judgment,  if  called  upon ;  and  a  case  for  the  opinion  of 

the  Judges  was  to  be  drawn  and  settled  by  the  counsel. 

Case. 

"  The  prisoner,  Elizabeth  Jones,  pleaded  guilty  to  an  indictment,  under 
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the  1  Vict.  c.  36,  s.  28,  for  stealing,  at  Ross,  from  an  officer  of  the 
Post-Offioe,  a  post  letter,  the  property  of  the  Postmaster-General.  The 
prisoner  had  been  cook  in  the  employ  of  a  Mrs.  Garbett,  of  Upton  Bishop, 
whose  service  she  was  about  to  leave,  having  herself  given  notice  to  do 
40,  and  was  in  treaty  with  a  Mrs.  Dangerfield,  of  Cheltenham,  for  a 
similar  situation.  Mrs.  Dangerfield  had  consented  to  employ  her  if  a 
satisfactory  answer  from  Mrs.  Garbett  should  be  returned  to  a  letter  to 
be  written  for  the  purpose  of  making  inquiries  respecting  her  character. 
This  letter,  the  subject  of  the  present  indictment,  was  written  by  Mrs. 
Dangerfield,  directed  to  Mrs.  Garbett,  and  posted  at  Cheltenham,  and 
was  from  thence  duly  forwarded  to  the  post-office  at  Ross.  Mrs.  Gar- 
bett, having  found  fault  with  the  prisoner  for  allowing  the  friend  of 
another  servant  to  breakfast  in  the  kitchen  without  her  leave,  discharged 
her  from  her  service,  and  told  her  that  a  character  would  not  be  given 
to  her.  The  *day  after  her  dismissal  she  went  to  the  post-office 
at  Ross,  and  there  applied  to  the  clerk  on  duty  for  a  letter  from 
Cheltenham  addressed  to  Mrs.  Garbett,  stating  that  she  was  a  servant 
in  Mrs.  Garbett's  employ,  and  that  Mrs.  Garbett  expected  a  letter  from 
Cheltenham  that  morning,  which  she  was  to  take;  but,  upon  being 
informed  that  the  one  letter  by  itself  could  not  be  given,  the  prisoner 
took  from  the  officer  all  the  letters  for  Mr.  and  Mrs.  Garbett,  including 
that  written  by  Mrs.  Dangerfield,  the  subject  of  the  present  indictment, 
which  she  burnt,  but  delivered  the  others  to  the  person  who  was  in  the 
habit  of  conveying  the  letters  from  the  Ross  Post-office  to  the  inhabitants 
of  Upton  Bishop,  and  they  reached  Mr.  and  Mrs.  Garbett  in  safety. 

"  The  question  for  the  opinion  of  the  Judges  is,  whether  the  taking 
and  destroying  of  the  letter,  under  these  circumstances,  amounted  to 
larceny." 
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BEFORE  LORD  DENMAN,  C.  J. ;  TINDAL,  G.  J. ;  POLLOCK,  C.  B. ;  PARKE,  B. ; 
PATTESON,  J. ;  WILLIAMS,  J.  ;  COLTMAK,  J. ;  ROLFE,  B.  ;  CRESSWELL,  J. ; 
BRLB,  J.  ;  AND  PLATT,  B. 

ITuddleston,  for  the  prisoner. — This  indictment  is  framed  on  the  28th 
sect,  of  the  stat.  1  Vict.  c.  86,  which  makes  it  a  felony  to  "  steal"  a 
post  letter ;  and  sect.  40  of  that  statute  allows  the  property  to  be  laid 
in  the  Postmaster-General.  The  word  "  steal"  in  the  statute  makes  it 
necessary  that  the  offence  should  have  all  the  requisites  of  a  larceny, 
and  all  the  authorities  show,  either  expressly  or  impliedly,  that  a  lucri 
eawd  is  necessary.  Mr.  East,  in  his  Pleas  of  the  Crown,(a)  says,  that 
"  Lord  Coke,(i)  and  after  him  most  others,  have  defined  simple  larceny  to 
be  the  felonious  and  fraudulent  taking  and  carrying  away  by  any  person 
of  the  mere  personal  goods  of  another,  neither  from  the  *person  r*o4o 
nor  by  night  from  the  house  of  the  owner.     Perhaps  it  may  with  L 

(a)  Eut>  P.  C,  o.  16,  b.  2.  (b)  3  Inst,  e.  4,  p.  47. 

vol.  n. — 21  o  2 
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as  much  propriety  be  defined  at  large  to  be  the  wrongful  or  fraudulent 
taking  and  carrying  away  by  any  person  of  the  mere  personal  goods  of 
another  from  any  place,  with  a  felonious  intent  to  convert  them  to  his 
(the  taker's)  own  use,  and  make  them  his  own  property,  without  the 
consent  of  the  owner.  Thus,  Bracton,(a)  defines  it  to  be  <  eontreetatio 
rei  alienee,  fraudulenter  cum  anirno  furandi,  invito  Ulo  domino  cujusres 
ilia  fuerit ;'  and  Mr.  Justice  Blackstone  says,(i)  that  the  taking  must 
be  felonious,  that  is,  done  animo  furandi,  or,  as  the  civil  law  expresses 
it,  lucri  causd.  On  the  debate  in  Pear's  ease,  2  Ea.  P.  C.  685,  Eyre, 
B.,  defined  larceny  to  be  '  the  wrongful  taking  of  goods,  with  intent  to 
spoil  the  owner  of  them,  lucri  cawed?  "  and  Mr.  East  adds  in  a  note,(t) 
<<  By  the  civil  law,  which  seems  to  go  further  than  the  common  law, 
furtum  est  eontreetatio  fraudulosa  lucri  faciendi  causd  vel  ipsius  rei  vel 
etiam  usus  ejus  possessionisve.'*(d)  The  other  authorities  do  not  quite 
bear  out  that  part  of  the  definition  of  Mr.  East  which  relates  to  the  thief 
making  the  goods  his  own  property ;  but  in  Hammonds  case,  2  Leach, 
1089,  Mr.  Justice  Grose,  in  delivering  the  opinion  of  the  Judges,  defined 
larceny  to  be  "  the  felonious  taking  of  the  property  of  another  without 
his  consent  and  against  his  will,  with  intent  to  convert  it  to  the  use  of  the 
taker."  And,  even  in  the  case  of  Hex  v.  Cabbage,  B.  &  B.  C.  C. 
292,  where  a  horse  was  backed  into  a  coal-pit,  it  appeared  to  have  been 
done  for  the  advantage  of  one  of  the  parties  concerned,  and  not  merely  to 
injure  the  owner ;  and,  with  respect  to  the  lucri  causd,  the  criminal  law 
commissioners,  in  their  first  report,^/)  say,  p.  17,  that  "  several  deci- 
sions have  proceeded  upon  the  ground  that  a  stealing  has  been  lucri 
*-mi  cau8^  but  that  a  very  vague  and  almost  ^ridiculously  extensive 
J  meaning  might  be  assigned  to  the  term  lucrum ;  and  they  then 
advert  to  the  cases  of  Rex  v.  Morfit,  B.  &  B.  0.  C.  307,  and  Bex  v. 
Cabbage,  Id.  p.  292. 

Tindal,  C.  J. — Do  you  confine  "  lucri  causd"  to  pecuniary  benefit  ? 

HuddUston. — I  take  it  to  mean  a  substantial  advantage  to  be  measured 
by  money. 

Pollock,  C.  B. — If  the  prisoner  had  seen  the  letter  in  the  post-office, 
and  had  thrown  it  into  the  fire  there,  would  that  be  larceny  ? 

Huddleston. — I  apprehend  not.  In  the  cases  of  Rex  v.  Morfit,  B.  & 
B.  C.  C.  307,  and  Regina  v.  HandUy,  C.  &  Mar.  547,($r)  where  servants 
bad  clandestinely  taken  corn  to  give  to  their  master's  horses,  it  was 
decided  that  it  was  done  lucri  causd,  because  they  diminished  their  own 
labour.  So,  in  the  case  of  Regina  v.  Richards,  1  Car.  k  Kir.  532, 
where  the  prisoner  was  charged  with  stealing  an  iron  axletree,  by  melt- 
ing it  down  with  other  iron  for  his  master,  for  doing  which  he  was  paid 

(«)  Bract,  lib.  3,  c.  32.  (ft)  4  Bl.  Com.,  c.  17. 

<*)  2  Es.  P.  C.  553.  (d)  Just  Inst,  lib.  4,  tit  L  (e)  X  Leach,  1089. 

(/)  Ordered  by  the  House  of  Commons  to  be  printed,  July  30, 1834. 

(y)  See  also  the  case  of  Regina  v.  Privett,  ante,  p.  114. 


2  CARRINGTON  &  KIRWAN.    N.  P.  241 


by  the  ton,  Lord  Chief  Justice  Tindal  left  it  to  the  jury  to  say  whether 
the  prisoner  did  it  to  convert  the  iron  "  to  a  purpose  for  his  own  profit." 
And  in  the  case  of  Rex  v.  Blyton,(a)  tried  in  the  year  1791,  «  where  a 
person,  having  obtained  the  keys  to  an  uninhabited  house  belonging  to 
a  gentleman  to  whom  he  was  a  domestic  servant,  entered  it,  and  threw 
several  articles  of  furniture  into  a  river  which  ran  near,  in  which  they 
were  destroyed,  and  the  jury  found  that  this  was  done  in  revenge  for  a 
supposed  affront,  and  with  no  intention  of  converting  the  goods  to  his 
own  use,  the  prisoner  being  tried  for  larceny,  was,  under  the  direction 
*of  the  Judge,  acquitted.  In  the  present  case  the  prisoner  merely  r*9d9 
intercepts  a  letter  which  she  herself  had  caused  to  be  written,  *- 
and  thus  stops  a  matter  which  she  herself  had  put  in  motion.  In  the 
case  of  Bex  v.  Godfrey,  8  C.  &  P.  563,  it  was  held,  that,  where  a  person 
from  idle  curiosity,  either  personal  or  political,  opens  a  letter  addressed 
to  another  person,  and  keeps  the  letter,  this  is  no  larceny,  even  though 
a  part  of  his  object  might  be  to  prevent  the  letter  reaching  its  destination. 

Pattbson,  J. — Mr.  Godfrey  was  in  that  case  a  bailee. 

Parke,  B. — But  he  opened  the  parcel  in  which  the  letter  was. 

Suddleston. — He  broke  bulk.  Another  view  of  the  case  is,  that  Mrs. 
Dangerfield  is  the  agent  of  the  prisoner  in  making  the  inquiry ;  and  a 
third  view  of  the  case  is,  that  this  was  an  obtaining  of  the  letter  by  a 
false  pretence,  and  not  a  larceny,  as  the  letter  was  parted  with  entirely. 

Bros,  for  the  Crown. — If  this  conviction  is  to  be  supported,  it  can 
only  be  by  the  offence  of  the  prisoner  being  a  larceny ;  but  the  question 
of  property  is  entirely  disposed  of  by  the  40th  section  of  the  stat.  1 
Vict.  c.  36,  which  allows  the  property  to  be  laid  in  the  Postmaster- 
General.  With  respect  to  the  larceny,  it  appears  that  the  prisoner  gets 
this  letter  into  her  possession  by  a  fraud,  and  if  this  was  done  animo 
furandi,  I  submit  that  it  was  a  larceny. 

Pollock,  C.  B. — If  she  had  seen  the  letter  in  the  post-office,  and 
had  thrown  it  into  the  fire  there,  would  that  have  been  larceny  ? 

Bros. — I  apprehend  that  it  would. 

♦Pollock,  C.  B. — If  she  had  applied  a  light  to  it  as  it  lay  in  rt9Ao 
the  post-office,  and  so  burned  it,  would  that  be  a  larceny  f  ■- 

Bros. — I  think  not,  as  there  would  then  have  been  no  asportation. 

Pollock,  C.  B. — There  arises  the  difficulty.  If  she  took  the  letter 
for  the  purpose  of  burning,  is  that  a  doing  of  the  act  animo  fur andi  t 

Bros. — She  obtained  the  possession  of  it  by  a  fraud. 

Pollock,  C.  B. — And  I  do  not  see  any  real  distinction  between  that 
and  the  taking  the  letter  out  of  the  postman's  pocket,  for  the  purpose  of 
burning  it. 

Bros. — The  definitions  of  larceny  in  the  Mirror  (c.  1,  s.  10),  Brae 
ton  (lib.  3,  s.  32),  Coke's  Institutes  (vol.  3,  107),  Lord  Hale  (1  H.  P. 
C.  504),  Mr.  Serjeant  Hawkins  (1  Hawk.,  P.  C,  c.  33,  s.  1),  and  Lam- 

(a)  Dick.  Qa.  Sew.  226,  cited  from  a  MS.  of  Mr.  Diokinion. 
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bard  (Lamb.  Eirenarcha,  Bk.  2,  c.  7,  p.  272), — none  of  them  contained  the 
words  "  lucri  causa;"  and  Mr.  Justice  Blackstone  is  the  first  who  intro- 
duces them,  and  the  definition  of  larceny  given  by  Mr.  Serjeant  Russell 
(2  Greav.  ed.  of  Russ.,  0.  &  M.  2),  is  taken  from  Justinian.  If  the 
meaning  of  the  words  lucri  causa  is,  that  they  denote  either  money  or 
something  that  may  be  measured  with  money,  how  is  that  consistent  with 
the  decision  in  the  case  of  Bex  v.  Cabbage,  R.  k  R.  0.  C.  292,  as  to 
backing  a  horse  into  a  pit  ?  If  there  was  lucrum  in  that  case,  so  there 
is  here,  as  the  object  in  both  cases  was  to  withdraw  something  that  was 
prejudicial  to  the  party. 

Pollock,  C.  B. — Do  you  make  any  distinction  between  *the 
-*  taking  and  destroying  a  thing,  and  the  taking  a  thing  and  return- 
ing it,  as  in  the  case  of  a  horse  taken  to  escape  with  ? 

Bros. — In  the  latter  case,  the  horse  is  not  taken  with  a  felonious 
intent. 

Pollock,  G.  B.— If  a  person  get  a  document  to  prevent  its  being 
given  in  evidence  on  a  trial,  intending  to  return  it  to  the  owner  after 
the  trial  is  over,  is  that  larceny  ? 

Bros. — I  think  not ;  but  here  the  person  is  deprived  of  the  property 
entirely. 

Pollock,  C.  B. — Then  you  put  it,  that,  if  the  owner  is  deprived  of 
the  property  temporarily,  it  is  no  larceny ;  but  that  if  he  is  deprived  of 
it  permanently,  it  is  a  larceny. 

Bros. — The  case  of  Bex  v.  Blyton,  Dick.  Qu.  Sess.  226,  was  a  mali- 
cious injury,  and  that  of  Begina  v.  Godfrey,  8  C.  &  P.  563,  was  an 
election  squabble,  and  the  law,  as  laid  down  by  Lord  Abinger,  G.  B.,  in 
that  case  is  quite  correct,  as  Mr.  Godfrey  only  wanted  the  electioneer- 
ing information  contained  in  that  letter ;  whereas,  in  the  present  case, 
the  prisoner  wanted  to  deprive  the  owner  of  the  letter  of  it  entirely. 
Lucri  causa  must,  I  apprehend,  be  taken  to  mean,  that  the  person  is  to 
gain  some  advantage  from  the  thing  that  is  done ;  but  I  do  not  find  the 
words  "  lucri  causa"  in  any  of  the  purely  English  definitions  of  larceny. 

Huddleston,  in  reply. — It  has  been  suggested,  that  the  words  "  lucri 
causa"  do  not  occur  in  any  definition  of  larceny  before  that  of  Mr. 
Justice  Blackstone ;  but  in  the  Mirror  (c.  1,  s.  10),  the  words  "  mat 
gagne  possession"  may  mean  lucri  causa,{a)  the  French  verb  "gagner" 
*2dVI  ^eing  to  8a*n '  *an(*  ^e  best  modern  authorities  give  the  lucri 
-*  causa  as  a  part  of  the  definition.  In  the  case  of  Begina  v. 
Richards,  1  Gar.  &  Kir.  532,  Lord  Chief  Justice  Tindal  puts  the  case 
entirely  on  that  question ;  and  in  the  case  of  Bex  v.  Blyton,  Dick.  Qu. 
Sess.  226,  there  was,  as  here,  a  taking  of  the  property,  a  destroying  of 

(a)  In  the  English  translations  of  the  "Mirror,"  the  definition  of  larceny  is,  "Larceny  is  the 
treacherously  taking  away  from  another  movables  corporeal,  against  the  will  of  him  to  whom 
they  do  belong,  by  evil  getting  of  the  possession  or  the  use  of  them." 


\ 
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it,  and  an  entire  depriving  of  the  owner  of  it,  and  yet  that  was  held  no 
larceny. 

Pollock,  C.  B. — If  a  person  takes  property  not  to  make  himself  rich, 
but  to  make  the  owner  of  it  poor,  would  that  be  larceny  ? 

Parke,  B. — Or  if  a  person  picked  another's  pocket  of  his  handker- 
chief, intending  to  give  the  handkerchief  to  the  next  beggar  he  met, 
would  that  be  larceny  ? 

Ifuddleston. — That  might  be  done  to  get  a  reputation^  for  charity. 
With  respect  to  the  property  being  vested  in  the  Postmaster-General,  I 
submit,  that,  if  a  person  went  to  a  post-office,  and  by  a  trick  obtained  a 
letter  written  by  himself,  that  would  be  no  larceny,  unless  he  meant  to 
charge  the  Postmaster-General  as  his  bailee.  The  only  other  point  is, 
that,  if  a  party  by  a  fraud  is  induced  to  part  with  property  entirely,  that 
would  be,  I  submit,  a  case  of  false  pretence,  and  not  of  larceny. 


The  case  was  afterwards  considered  by  the  Judges,  who  were  of 
opinion,  that  the  offence  of  the  prisoner  was  a  larceny ;  and  their  Lord- 
ships held  the  conviction  right. 


♦MONMOUTH  ASSIZES.  [*246 

(Crown .  Side.) 

BEFORE  LORD   CHIEF   BARON  POLLOCK. 

REGINA  v.  WILLIAM  NICHOLAS.    April  4. 

In  a  ease  of  carnally  knowing  and  abusing  a  girl  under  ten  years  old,  it  appeared,  on  an  appli- 
cation on  the  part  of  the  proseeution  to  postpone  the  trial,  that  the  girl  was  only  six  years  old, 
and  by  reason  of  her  age  quite  incompetent  to  take  an  oath : — Held,  that  the  trial  ought  not 
to  be  postponed  in  order  that  the  child  might  be  instructed  as  to  the  nature  of  an  oath,  but  that 
there  might  be  eases  of  children  oT  more  matured  intellect,  e.  g.  of  ten  or  twelve  years  old, 
who  might  be  from  neglected  education  incapable  of  being  sworn,  in  which  such  a  postpone- 
ment might  be  proper. 

Where,  in  such  a  case,  the  child,  from  her  tender  age,  was  incompetent  to  be  sworn,  the  Judge 
would  not  receive  evidence  of  what  the  child  stated  to  her  mother  shortly  after  the  alleged 
offence  took  place,  nor  allow  the  mother  to  prove  that  the  child  mentioned  to  her  the  name  of 
any  particular  person. 

'  The  indictment  charged  the  prisoner  with  having,  on  the  24th  day  of 
August,  1846,  carnally  known  and  abused  Margaret  Hyde,  she  being  a 
child  under  ten  years  old. 

Before  the  jury  were  sworn, 

jffuddletton,  for  the  prosecution,  applied  to  postpone  the  trial,  on  the 
ground  that  Margaret  Hyde,  who  was  only  six  years  old,  was  wholly 
unacquainted  with  the  nature  of  an  oath,  and  therefore  could  not,  for 
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want  of  religious  knowledge,  be  sworn  as  a  witness ;  and  therefore  he 
asked  a  postponement  of  the  trial,  that  she  might  be  instructed  as  to  the 
obligation  of  an  oath. 

Pollock,  0.  B. — I  have  grave  doubts  as  to  the  course  you  propose,  u 
I  think  the  safety  of  public  justice  would  be  endangered  by  the  post- 
ponement of  a  trial  till  a  child  is  taught  as  to  the  obligation  of  an  oath. 
More  would  probably  be  lost  in  memory  than  would  be  gained  in  any 
other  way.  I  think,  therefore,  that,  in  this  case,  I  ought  not  to  post- 
pone the  trial.  Still,  I  can  easily  conceive  that  there  may  be  cases  where 
the  intellect  of  the  child  is  much  more  ripened,  as  in  the  cases  of  children 
of  nine,  ten,  or  twelve  years  old  ;  for  example,  where  their  education  has 
♦2471  *")een  80  utter'y  neglected  that  they  are  wholly  ignorant  on  reli- 
J  gious  subjects.  In  those  cases  a  postponement  of  the  trial  may 
be  very  proper ;  but  where  the  infirmity  arises  from  no  neglect,  but  from 
the  child  being  too  young  to  have  been  taught,  I  doubt  whether  the  loss 
in  point  of  memory  would  not  more  than  countervail  the  gain  in  point 
of  religious  education.  I  lay  down  no  general  rule,  as  there  may  be 
cases  where  a  postponement  would  be  proper. 

The  jury  were  sworn  and  charged  with  the  prisoner. 

On  the  part  of  the  prosecution,  Mrs.  Roberts,  the  aunt  of  the  child, 
Margaret  Hyde,  was  called.  She  said,  that,  on  the  26th  day  of  August, 
the  child  made  a  statement  to  her. 

Huddleston  proposed  to  ask  what  the  child  said. 

Pollock,  0.  B. — I  shall  not  receive  the  evidence :  I  cannot  conceive 
upon  what  principle  it  has  ever  been  supposed  to  be  receivable. 

Huddleston. — In  Brazier's  case,  1  East,  P.  0.  443,  a  child  who  had 
been  attempted  to  be  ravished  was  only  five  years  old,  and  incapable  of 
taking  an  oath  ;  and  it  was  there  held,  that  the  complaints  she  made  to 
her  mother  and  another  woman  on  her  coming  home  were  receivable  in 
evidence,  as  she  herself  was  not  heard  on  oath ;  but,  in  the  case  of 
Regina  v.  Q-uttridge,  9  0.  &  P.  471,  Baron  Parke  said,  "  At  the  time 
of  Brazier's  case,  it  seems  to  have  been  considered,  that,  as  the  child 
was  incompetent  to  take  an  oath,  what  she  said  was  receivable  in  evi- 

*2481  °*ence  tn0  *aw  was  not  80  W°U  titled  *a8  xt  **  now  >"  ana\  in  the 
same  case,  Baron  Parke  also  says,  that  u  What  a  man  says  as 
complaint  to  his  surgeon  is  evidence." 

Pollock,  0.  B. — If  a  man  says  to  his  surgeon,  "  I  have  a  pain  in  the 
head,"  or  a  pain  in  such  a  part  of  the  body,  that  is  evidence  ;  but,  if  he 
says  to  his  surgeon,  "  I  have  a  wound;"  and  was  to  add,  "  I  met  John 
Thomas,  who  bad  a  sword,  and  ran  me  through  the  body  with  it,"  that 
would  be  no  evidence  against  John  Thomas ;  and,  it  is  certainly  a  very 
odd  reason  for  receiving  the  evidence  of  what  a  child  has  said,  that  that 
child  is  not  capable  of  taking  an  oath. 

Huddleston. — I  propose  to  ask  Mrs.  Roberts  if  the  child  mentioned 
any  person's  name  to  her,  if  your  Lordships  think  I  may  do  it  ? 
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Pollock,  C.  B. — Certainly  not. 
The  evidence  was  rejected. 

Circumstantial  evidence  was  then  adduced,  and  a  statement  made  by 
the  prisoner  was  also  given  in  evidence.  Verdict — Guilty. 

Huddleston,  for  the  prosecution. 

[Attorney  for  the  prosecution — 37.  Addams  Williams.'] 


♦PROMOTIONS.  [*249 

In  the  Vacation  after  Trinity  Term,  1845,  Sir  F.  Thesiger,  Knt.,  her 
Majesty's  Solicitor-General,  was  appointed  her  Majesty's  Attorney- 
General  vice  Sir  W.  Follett,  Knt.,  deceased. 

In  the  same  Vacation,  Fitzroy  Kelly,  Esq.,  was  appointed  her 
Majesty's  Solicitor-General  vice  Sir  F.  Thesiger,  Knt. 

In  the  same  Vacation,  M.  Chambers,  Esq.,  was  appointed  one  of  her 
Majesty's  counsel  learned  in  the  law  ;  and  R.  Allen,  Esq.,  was  called  to 
the  degree  of  Serjeant  at  Law. 

In  the  Vacation  after  Michaelmas  Term,  1845,  F.  S.  Bain,  Esq., 
and  C.  WUkins,  Esq.,  were  called  to  the  degree  of  Serjeant  at  Law. 


•COURT  OF  EXCHEQUER.  [»260 


First  Sitting  at  Westminster  in  Trinity  Term,  1846. 


BEFORE   BARON   PARKE. 


HIDE  v.  THORNBOROUGH.    May  27. 

u  and  B.  were  the  owners  of  adjoining  lands,  and  the  house  of  A.  had  for  more  than  twenty 
years  been  supported  by  the  adjoining  land  of  B.,  who  dug  a  foundation  for  some  intended 
buildings  so  near  the  house  of  A.  that  it  fell : — Held,  tha%  if  A.'s  house  had  been  so  sup- 
ported, and  both  parties  knew  it,  the  plaintiff  had  a  right  to  such  support  as  an  easement,  and 
that  the  defendant  could  not  withdraw  that  support  without  being  liable  in  damages  for  an y 
injury  that  the  plaintiff  might  sustain  thereby,  which  damages  should  be  such  as  to  put  the 
plaintiff  in  the  same  state  in  which  he  was  before,  but  the  jury  ought  not  to  give  him  a  new 
house  for  an  old  one. 


[*251 


Cass. — The  declaration  stated  (a)  that  the  plaintiff  was  possessed 
of  a  house  or  building  which  had  been  built  for  *  twenty  years 

(a)  The  declaration,  and  the  3d,  4th,  and  5th  pleas,  were  in  the  following  form : — 
Dtclaration. — "  That  the  plaintiff,  before  and  at  the  time  of  the  committing  of  the  grievance* 
hereinafter  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed 
of  a  certain  messuage  or  building,  with  the  appurtenances,  situate  and  being  in  the  county  of 
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and  upwards,  a  part  of   which  was  built  on  land  next  adjoining  to 

♦2521  certa*n  other  land  by  which  the  first-*mentioned  land  was  sup- 

J  ported  and  prevented  from  moving  or  giving  way,  and  in  which 

Middlesex,  and  which  said  messuage  or  building  had  been  and  was  erected  and  built  a  long 
time,  to  wit,  twenty  years  and  upwards,  before  the  committing  of  the  said  grievances,  and  part 
of  which  said  messuage  or  building,  before  and  at  the  times  of  the  committing  of  the  said  griev- 
ance* respectively,  had  been  and  was  built,  placed,  and  standing  on  land  next  adjoining  tc 
certain  other  land  by  whioh  the  said  first-mentioned  land  was  supported  and  prevented  from 
moving  or  giving  way,  which  said  other  land  is  hereinafter  described  and  referred  to  as  '  the  said 
other  land,'  and  which  said  land,  on  which  the  said  part  of  the  said  messuage  or  building  was 
built,  placed,  and  standing  as  aforesaid,  is  hereinafter  described  and  referred  to  as  '  the  said 
first-mentioned  land ;'  and  in  which  said  messuage  or  building  the  plaintiff,  before  and  at  the 
times  of  the  said  grievances,  inhabited  and  dwelt,  and  exercised  and  carried  on  the  trades  and 
businesses  of  a  farrier  and  blacksmith.  And  the  plaintiff  further  saith,  that  the  said  first-meow 
tioned  land,  to  wit,  the  said  land  upon  which  the  said  part  of  the  said  messuage  or  building  was 
built  as  aforesaid,  before  and  at  the  several  times  of  the  committing  of  the  said  grievances,  of 
right  ought  to  have  been,  and  still  of  right  ought  to  be  supported  and  prevented  from  moving  or 
giving  way  by  the  said  other  land.  Yet  the  defendant,  well  knowing  the  premises,  but  contriving, 
and  wrongfully  and  unjustly  intending  to  injure  the  plaintiff,  heretofore,  to  wit,  on  the  7th  day  of 
January,  a.  d.  1845,  and  on  divers  other  days  and  times  before  the  commencement  of  this  suit, 
wrongfully  and  injuriously  made  divers  excavations  and  holes,  to  wit,  twenty  excavations  and 
twenty  holes  in,  and  loosened,  disturbed,  and  removed  a  great  part  of  the  said  other  land  near 
to  the  foundation  of  the  said  part  of  the  said  messuage  or  building,  and  by  which  the  said  first- 
mentioned  land  was  as  aforesaid  supported  and  prevented  from  moving  or  giving  way,  and 
carelessly,  negligently,  and  improperly  dug  and  made,  in  the  said  other  land,  near  to  the  founda- 
tion of  the  said  part  of  the  said  messuage  or  building,  and  near  also  to  the  said  first-mentioned 
land  whereon  the  said  part  of  the  said  messuage  or  building  was  built  as  aforesaid,  divers 
excavations  and  holes,  to  wit,  twenty  excavations  and  twenty  holes,  and  also  part  of  the  foundation 
of  a  certain  intended  building,  and,  by  means  of  the  several  premises  aforesaid,  the  said  first- 
mentioned  land,  being  the  said  land  upon  which  the  said  part  of  the  said  messuage  or  building 
of  the  plaintiff  was  built,  placed,  and  standing  as  aforesaid,  slipped,  moved,  and  gave  way,  sad 
thereby  a  great  part  of  the  said  messuage  or  building  of  the  plaintiff,  and  of  the  foundations 
thereof,  gave  way  and  were  weakened  and  injured,  and  the  roof,  walls,  ceilings,  and  other  parts 
of  the  said  messuage  or  building  became  and  were  shaken  and  cracked,  broken,  damaged,  and 
injured j  and  thereby  also  a  large  part  of  the  said  messuage  or  building  of  the  plaintiff  tumbled 
and  fell  down,  and  became  and  was  prostrated  and  destroyed ;  and  thereby  the  said  messuage  or 
building  became  and  was  dangerous,  unsafe,  and  unfit  for  habitation  or  use,  by  means  whereof 
not  only  the  life  of  the  plaintiff  was  greatly  endangered  and  put  in  peril,  but  the  plaintiff  and 
his  family,  for  a  long  space  of  time,  to  wit,  for  ten  months,  were  prevented  from  inhabiting  the 
said  messuage  or  building ;  and  also  thereby  the  plaintiff,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  three  months,  was  prevented  from  exercising  or  carrying  on  his  trades  and  businesses 
of  a  blacksmith,  veterinary  surgeon,  and  farrier,  in  the  said  messuage  or  building,  and  was 
forced  and  obliged  to,  and  did  pay  divers  sums  of  money,  amounting  to  a  certain  sum  of  money, 
to  wit,  £10,  and  became  liable  to  pay  divers  sums  of  money,  amounting  to  another  sum  of  money, 
♦o  wit,  £10,  for,  in,  about,  and  relative  to  finding  and  providing  and  paying  for  another  lodging 
and  place  of  abode  for  himself  and  his  family,  and  another  place  and  premises  for  the  purpose 
of  therein  exercising  and  carrying  on  his  said  trades  and  businesses,  and  the  removing  of  divers 
large  quantities  of  furniture,  working  tools,  goods,  chattels,  and  effects,  from  his  said  messuage 
or  building  to  divers  other  places ;  and  also,  by  means  of  the  premises,  the  plaintiff  lost  and  was 
deprived  of  divers  goods,  chattels,  and  effects,  to  wit,  two  horse-rails,  four  screw-plates,  two 
windows,  twenty-four  panes  of  glass  [enumerating  the  articles],  of  the  plaintiff,  of  a  large  value, 
to  wit,  of  the  value  of  £100,  whioh  were  in  the  said  messuage  or  building  of  the  plaintiff  when 
the  same  was  damaged  and  injured  as  aforesaid ;  and  also,  by  means  of  the  premises,  divers 
goods,  chattels,  and  effects,  to  wit,  two  chests  of  drawers,  four  tent-bedsteads  [enumerating  the 
goods],  of  the  plaintiff,  of  a  large  value,  to  wit,  of  the  value  of  £10,  which  were  in  the  said 
messuage  or  building  of  the  plaintiff  when  the  same  was  damaged  and  injured  as  aforesaid, 
became  and  were  greatly  bruised,  broken,  damaged,  injured,  spoiled,  lessened  in  value ;  and  also, 
by  means  of  the  premise*.  *.'ic  plaintiff,  for  a  long  space  of  time,  to  wit,  for  three  months,  was 
prevented  from  exercising  and  carrying  on  his  said  trades  and  businesses,  and  thereby  was  pre- 
vented from  gaining  and  making  profiu  and  moneys  to  a  large  amount,  to  wit,  £100,  whi<  Si  he 
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[*253 


building  the  plaintiff  carried  *on  the  businesses  of  a  farrier  and 
blacksmith ;  and  that  the  first-mentioned  land,  upon  which  the 
said  part  of  the  plaintiff's  house  was  so  built,  "of  right  ought  to  have 
been,  and  still  of  right  ought  to  be,  supported  and  prevented  from 
moving  or  giving  way  by  the  said  other  land ;"  yet  the  defendant,  well 
knowing,  Ac,  on  the  7th  of  January,  1845,  and  on  divers  other  days, 
wrongfully  and  injuriously  made  excavations  and  holes  in,  and  loosened, 
disturbed,  and  removed  a  great  part  of  the  said  other  land  near  that 
part  of  the  plaintiff's  house,  and  by  which  the  first-mentioned  land  was 
supported  and  prevented  from  moving  or  giving  way,  and  carelessly, 
negligently,  &c.  dug,  in  the  said  other  land  next  the  foundation  of  the 
plaintiff's  house,  divers  excavations,  &c.,  and  by  means  of  the  premises, 
the  first-mentioned  land,  upon  wljich  the  plaintiff's  house  was  built,  slipped, 
moved,  and  gave  way,  and  thereby  a  great  part  of  the  plaintiff 's  house  was 
injured  and  fell  down  [stating  special  damage  to  the  plaintiff  in  his  busi- 
ness, damage  to  his  furniture,  &c]  Pleas,  l*t,  not  guilty ;  2d,  not  pos- 
sessed ;  3<2,  that  the  part  of  the  plaintiff's  land  on  which  his  house  was  built 
was  not  supported  or  prevented  from  moving  or  giving  way  by  the  other 
land  in  manner  and  form,  &c;  4tA,  that  the  plaintiff  was  not  entitled  to  nor 
of  right  ought  to  have  had  any  part  of  the  land  on  which  his  house  was 
built,  supported  or  prevented  from  moving  or  giving  way  by  the  said 
other  land  in  manner  and  form,  &c;  5th,  that  the  first-mentioned  land 
of  right  ought  not,  nor  ought  any  part  thereof,  to  have  been  supported 
or  prevented  from  moving  or  giving  way  by  the  said  other  land  in 
manner  and  form,  &c;  6th,  accord  and  satisfaction  by  providing  the 
plaintiff  with  lodgings  and  a  workshop ;  7th,  leave  and  license.  Repli- 
cation to  each  of  the  1st,  *2d,  3d,  4th,  and  5th  pleas,  a  similiter ;  r*254 
to  the  6th,  a  denial  of  the  accord  and  satisfaction ;  and  to  the 
7  th  plea,  de  injurid. 

would  have  gained  and  made  from  and  by  exercising  and  carrying  on  his  said  trades  and  busi- 
nesses, if  he  had  not  been  prevented  from  exercising  and  carrying  on  the  same  as  aforesaid :  and 
thereby  and  otherwise,  by  means  of  the  premises,  the  plaintiff  hath  been  and  is  greatly  injured 
and  damnified  to  the  plaintiff's  damage  of  £500,  and  thereupon  he  brings  suit,"  Ac. 

Third  Plea. — "  And,  for  a  further  plea,  the  defendant  says,  that  the  said  part  of  the  land  upon 
which  the  said  messuage  or  building  was  built,  placed,  and  erected,  was  not,  nor  was  any  part 
thereof,  before  and  at  the  said  times  when,  Ac,  or  any  or  either  of  them,  supported  or  prevented 
from  giving  way  by  the  said  other  land  in  manner  and  form  as  in  the  said  declaration  is  in  that 
behalf  alleged,  and  of  this  the  defendant  puts  himself  upon  the  country,"  Ac 

Fourth  Plea.— "And,  for  a  further  plea  in  this  behalf,  the  defendant  says,  that  the  plaintiff 
was  not,  at  the  said  several  alleged  times  when,  Ac,  or  either  of  them,  entitled  to,  or  of  right 
ought  to  have  had  the  said  part  of  the  said  land,  or  any  part  thereof,  upon  which  the  said  mes- 
suage or  building  was  built,  placed,  and  erected,  as  in  the  declaration  mentioned,  supported  or 
prevented  from  giving  way  by  the  said  other  land  in  manner  and  form  as  the  plaintiff  hatb 
above  in  his  said  declaration  alleged,  and  of  this  the  defendant  puts  himself  upon  the 
country,"  Ac 

Fifth  PUa. — "And,  for  a  further  plea,  the  defendant  says,  that  the  said  first-mentioned  land 
in  the  said  declaration  mentioned,  before  and  at  the  said  several  times  when,  Ac,  or  either  of 
them,  of  right  ought  not,  nor  ought  any  part  thereof  to  have  been  supported  or  prevented  from 
moving  or  giving  way  by  the  said  other  land,  in  manner  and  form  as  the  plaintiff  hath  in  his 
amid  declaration  in  that  behalf  alleged ;  and  of  this  the  defendant  puts  himself  upon  the 
country,"  Ac 

vol.  n.— 22  P 
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It  appeared  that  the  plaintiff  occupied  the  house  and  premises  No.  7 
Compton  Mews,  Brunswick-square,  and  was  a  blacksmith  and  farrier, 
and  that  the  defendant,  who  was  the  owner  of  the  adjoining  premises, 
took  a  part  of  them  down,  and  caused  an  excavation,  for  the  foundation 
of  a  new  building  on  his  own  premises,  to  b*  dug  about  seven  feet  deep, 
and  so  near  the  party-wall  of  the  plaintiff's  house,  that,  on  the  8th  of 
April,  1845,  according  to  the  evidence  of  some  of  the  witnesses,  the 
plaintiff's  house  not  being  propped  or  otherwise  supported,  the  ground 
on  which  the  party-wall  of  the  plaintiff's  house  stood  gave  way,  and  a 
part  of  the  plaintiff's  house  fell.  It  appeared  that,  the  plaintiff's  house 
was  a  very  old  one,  and  much  more  than  twenty  years  old. 

On  these  facts,  it  was  contended  by  Humfrey,  for  the  plaintiff,  that, 
as  the  plaintiff's  house  had  had  the  support  of  the  defendant's  land  for 
more  than  twenty  years,  he  had  acquired  a  right  to  that  support,  and 
was,  therefore,  entitled  to  a  compensation  in  damages  if  he  sustained 
any  injury  by  the  withdrawing  of  it. 

&.  Martin,  for  the  defendant. — What  right  can  any  man  have  that  I 
Bhould  keep  my.property  in  a  particular  state  ? 

Parke,  B. — If  he  enjoys  the  support  of  your  land  for  twenty  years, 
the  question  is,  whether  that  is  not  such  an  easement  as,  having  been 
enjoyed  for  twenty  years,  it,  by  the  stat.  2  &  3  Will.  4,  c.  71,  s.  2, 
becomes  a  right.  Before  the  stat.  2  &  3  Will.  4,  c.  71,  in  the  case  of 
Stansell  v.  Jollard,  B.  R.  in  T.  T.  43  Geo.  3,  (cited  by  Mr.  Selwjm 
from  a  manuscript  of  Mr.  Justice  Lawrence),(a)  which  was  an  action  on 
the  case  for  digging  so  near  the  gable-end  of  the  house  of  the  plaintiff, 
♦2551  *et  t0  a  tenant>  that lt  fell?  ^ord  *J£llenborough9  G.  J.,  held,  that 
J  "  where,  as  in  the  case  before  the  Court,  a  man  bad  built  to  the 
extremity  of  his  soil,  and  had  enjoyed  his  building  above  twenty  years, 
upon  an  analogy  as  to  the  rule  as  to  lights,  &c,  he  had  acquired  a  right 
to  a  support,  or  as  it  were,  of  leaning  to  his  neighbour's  soil,  so  that  his 
neighbour  could  not  dig  so  near  as  to  remove  the  support ;  but  that  it 
was  otherwise  of  a  house,  &c,  newly  built."  If  there  was  twenty  years* 
enjoyment  by  the  plaintiff  of  the  support  of  bis  house  from  the  defend- 
ant's land,  and  it  was  known  that  the  defendant's  land  supported  the 
plaintiff's  house,  that  is  sufficient  to  give  the  plaintiff  the  right  to  that 
support. 

S.  Martin  addressed  the  jury  for  the  defendant. 

Parke,  B.,  (in  summing  up). — If  the  plaintiff  has  enjoyed  the  support 
of  the  land  of  the  defendant  for  twenty  years  to  keep  up  his  house,  and 
both  parties  knew  of  that  support,  the  plaintiff  had  a  right  to  it  as  an 
easement,  and  the  defendant  could  not  withdraw  that  support  without 
being  liable  in  damages  for  any  injury  that  might  accrue  to  the  plaintiff 
thereby.  If  the  plaintiff  had  the  right,  you  will  then  consider  whether 
what  the  defendant  did  by  removing  his  soil  caused  the  injury  to  the 

(a)  1  Selw.  N.  P.  (11th  ed.)  457. 
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plaintiff;  that  is,  whether  you  think  that,  when  the  defendant  dug  away 
his  soil,  he  left  an  insufficient  support  to  the  plaintiff's  house.  If  you 
are  satisfied  that  he  did,  you  will  say  to  what  damages  the  plaintiff  is 
entitled  to  put  him  in  the  same  state  in  which  he  was  before,  as  you 
ought  not  to  give  him  a  new  house  for  an  old  one. 

Verdict  for  the  plaintiff — Damages,  £8Q.(a) 
*Humfrey  and  Lush,  for  the  plaintiff.  r*2*)6 

S.  Martin  and  BramweU,  for  the  defendant. 

[Attorneys—  T.  $  F.  B.  W.  Jones,  and  T.  H.  Smith.'] 

(a)  By  the  stat.  2  4  3  Will  4,  c.  71,  s.  2,  it  is  enacted,  "  that  no  claim  which  may  be  lawfully 
made  at  the  common  law,  by  custom,  preecription,  or  grant,  to  any  way  or  other  easement,  or  to 
any  water-course,  or  the  use  of  any  water,  to  be  enjoyed  or  derived  upon,  over,  or  from  any 
land  or  water  of  oar  said  Lord  the  King,  his  heirs  or  successors,  or  being  parcel  of  the  duchy 
of  Lancaster  or  of  the  duchy  of  Cornwall,  or  being  the  property  of  any  ecclesiastical  or  lay 
person,  or  body  corporate,  when  such  way  or  other  matter  as  herein  last  before  mentioned  shall 
bare  been  actually  enjoyed  by  any  person  claiming  right  thereto  without  interruption  for  the  full 
period  of  twenty  years,  shall  be  defeated  or  destroyed  by  showing  only  that  such  way  or  other 
matter  was  first  enjoyed  at  any  time  prior  to  such  period  of  twenty  years,  but  nevertheless  such 
claim  may  be  defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be  defeated;  and 
where  such  way  or  other  matter  as  herein  last  before  mentioned  shall  hare  been  so  enjoyed  as 
aforesaid  for  the  full  period  of  forty  years,  the  right  thereto  shall  be  deemed  absolute  and  inde- 
feasible, unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement  expressly 
given  or  made  for  that  purpose  by  deed  or  writing." 


•COURT  OF  COMMON  PLEAS.  [*257 


Sitting!  at  Wettmintter  after  Hilary  Term,  1846. 


BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


RICH  v.  BASTERFIELD.    Feb.  5. 

Jn  an  action  on  the  case  for  a  nuisance  arising  from  the  smoke  issuing  from  buildings  in  the 
occupation  of  weekly  tenants, — Held,  that  the  action  was  rightly  brought  against  the  lessor ; 
and,  secondly,  that  the  entering  of  smoke  discharged  from  defendant's  chimneys  into  plaintiff's 
house  amounted  in  contemplation  of  law  to  a  nuisance,  but  that  the  met  of  all  buildings  erected 
on  the  locality  on  which  defendant's  were  being  declared  common  nuisances  by  statute  was 
not  per  «e  sufficient  to  entitle  plaintiff  to  a  verdict  in  a  civil  action,  in  which  the  nuisance  com- 
plained of  arose  from  the  smoke. 

Case  for  nuisance. — The  nuisance  complained  of  in  this  cause  con- 
sisted in  the  smoke  that  issued  from  the  chimneys  of  two  cottages, 
recently  erected  by  the  defendant  near  plaintiff's  house,  entering  at  his 
windows.  The  defendant  pleaded,  1st,  Not  guilty ;  2d,  that  he  was  not 
possessed  of  the  cottages. 

The  existence  of  the  nuisance  was  proved,  and  it  likewise  appeared 
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that  the  defendant  had  leased  the  cottages  as  soon  as  they  were  built. 
They  were  situate  in  Islington,  near  the  New  Road. 

Byte*,  Serjt.,  for  the  defendant,  contended  that  the  plaintiff  could  not 
recover. 

1st.  The  evidence  showed  that  the  nuisance  was  not  even  commenced 
by  the  defendant,  but  was  caused  wholly  by  the  tenants  of  the  cottages, 
who  had  occupied  them  the  moment  they  were  finished.  It  was  clear 
the  erecting  of  a  chimney  was  not  in  itself  a  nuisance— it  was  not  even 
a  natural  consequence  of  erecting  a  chimney  that  there  should  be  smoke ; 
an  intervening  act  must  be  done,  viz.  a  fire  lighted,  without  which  a 
nuisance  could  not  possibly  arise.  Even  the  declaration  alleged  that  it 
was  by  lighting  the  fires  the  nuisance  was  created.  Now  there  was  no 
*2581  *ev^ence  t°  8^ow  ^at  one  single  fire  was  ever  lighted  by  the 
J  defendant. 

2d.  The  declaration  alleged,  that  "  the  defendant,  at  the  time,  when, 
&c,  was  possessed  of  certain  messuages."  Now  the  evidence  was,  that 
the  buildings  had  been  occupied  by  the  tenants  from  the  period  of  their 
erection ;  and  this  was  sufficient  to  exonerate  the  defendant  from  all 
liability  on  account  of  the  nuisance. 

8d.  The  inconvenience  complained  of  did  not,  in  contemplation  of 
law,  amount  to  a  nuisance.  The  question,  in  fact,  turned  upon  this: 
could  you  deprive  a  man  of  the  right  to  use  the  circumjacent  air  to  let 
off  his  smoke  ?  Every  man  had  a  right  to  make  a  chimney  to  his  house, 
and  use  it  in  an  ordinary  and  reasonable  manner;  and  it  would  be 
against  the  analogy  of  the  established  doctrine,  that  an  owner  of  land 
is  entitled  to  dig  up  to  his  very  boundaries,  even  if  by  so  doing  he  should 
injure  his  neighbour's  house,  to  contend  that  a  man  may  not  use  the 
chimneys  of  his  house  because  the  smoke  may  inconvenience  his 
neighbour. 

Tindal,  G.  J. — No  man  may  use  his  right  so  as  to  damage  another ; 
though,  on  the  other  hand,  every  one  has  a  right  reasonably  to  use  his 
property,  even  if  he  should  thereby  annoy  his  neighbour. 

Talfourd,  Serjt.,  for  the  plaintiff,  submitted,  that,  by  the  7th  Geo,  4, 
c.  142,  8. 140  (Metropolitan  Trusts  Consolidation  Act),  it  was  prohibited 
to  erect  any  buildings  whatsoever  in  that  part  of  Islington  where  the 
defendant  had  built  the  cottages,  and  it  was  declared  that  all  such  build- 
ings should  be  considered  as  common  nuisances.  This  was  decisive,  and 
rendered  it  unnecessary  to  go  into  the  objections  made  for  the  defend- 
ant ;  by  virtue  of  the  statute,  it  must  be  considered  an  unreasonable 
place  to  build  on. 


♦259] 


Tindal,  C.  J. — The  erecting  a  building  is  a  very  *different 


thing  from  the  causing  smoke,  and  the  latter  is  the  nuisance  com- 
plained of  in  the  declaration.  The  object  of  the  enactment  is  probably 
to  keep  a  certain  «oace  open,  for  the  sake  of  preserving  the  salubrity  of 
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the  air.     The  statute  must  be  put  aside  from  consideration  in  the  pre- 
sent case,  as  it  does  not  refer  at  all  to  smoke. 

Talfourd,  Serjt. — As  to  the  objection,  that  the  defendant  did  not 
himself  cause  the  nuisance,  but  that  it  was  occasioned  by  the  acts 
of  the  tenants,  it  might  be  shown  by  several  cases  that  the  rule 
was  this:  whoever  lets  anything  to  another  gives  him  a  license  to 
use  every  part  of  it  in  a  natural  and  ordinary  manner,  and  if  by  so 
doing  a  nuisance  is  occasioned,  the  landlord  is  responsible:  Ro$eweU 
v.  Prior,  2  Salk.  460;  Rex  v.  Pedley,  1  Ad.  &  E.  822;  S.  C,  3 
Nev.  &  M.  627 ;  Rex  v.  Moore,  3  B.  &  Ad.  184.  In  Rex  v.  Ped- 
ley,  it  was  alleged  that  the  defendant  made  or  caused  to  be  made 
divers  sinks  for  ordure  near  a  public  street,  the  effluvia  from  which 
became  extremely  offensive  and  unwholesome  to  the  neighbourhood.  The 
sinks  were  appurtenant  to  several  cottages  held  on  lease  granted  by  the 
defendant,  who  had  reserved  no  right  of  entry  for  the  purpose  of  empty- 
ing the  sinks.  Precisely  the  same  objection  was  taken  as  in  the  present 
case;  but  it  was  held,  that  the  defendant  was  liable,  as  the  natural  con- 
sequences of  his  own  act  were  attributable  to  him ;  and  it  was  remarked 
by  the  Court,  that  he  ought  to  have  reserved  a  right  of  entry  for  his  own 
protection.  Now,  in  the  present  case,  the  lighting  the  fires  was  not  only 
the  natural  and  ordinary  use  of  the  chimneys,  but  it  was  indispensable 
to  the  enjoyment  of  the  cottages.  In  Rex  v.  Moore,  it  was  laid  down 
by  Mr.  Justice  Littledale,  that,  even  "  for  the  probable  consequence  of 
his  act,  a  man  is  answerable  as  much  as  if  it  were  his  actual  object." 
So,  in  the  well-known  case  of  Scott  v.  Shepherd,  2  W.  Black.  892,  S. 
C,  8  Wils.  403,  a  squib  being  thrown  into  a  crowd,  *and  thrown  r*Qfio 
on  from  hand  to  hand,  till  at  last  an  individual  was  injured  by  it,  L 
it  was  held  that  he  who  originally  threw  the  squib,  and  not  he  who  last 
threw  it  on,  was  liable. 

Tinbal,  C.  J. — That  went  on  the  principle  that  the  man  who  last 
threw  the  squib  did  so  in  self-protection, — that  it  was  not  a  voluntary 
act  on  his  part.     I  think  it  was  decided  on  that  principle. 

Talfourd,  Serjt. — Here  the  tenants  were  but  weekly  tenants ;  they 
could  be  ejected  at  any  time :  the  smoke  going  on  from  week  to  week, 
the  demise  was  a  license  to  use  the  chimneys ;  there  was  no  restriction 
on  the  easement.  The  defendant,  therefore,  had  not  only  built  the 
chimneys,  but  had,  in  the  terms  of  the  declaration,  caused  the  smoke  to 
issue,  Ac.  As  to  the  second  point,  the  objection  might  be  good  if  the 
chimneys  had  not  been  built  by  the  defendant ;  but  the  evidence  proved 
the  contrary,  and  the  cases  before  cited  were  decisive  on  the  point.  The 
term  "  possession,"  in  the  declaration,  did  not  mean  possession  such  as 
to  enable  the  defendant  to  maintain  ejectment,  but  only  such  as  would 
enable  bim  to  defend  an  action  on  the  case.  If  the  objection  prevailed, 
a  man  might  be  driven  to  bring  twenty  actions  against  tenants,  where 
one  landlord  was  the  real  means  of  a  nuisance. 
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Upon  the  third  objection  taken,  the  learned  Judge  at  once  expressed 
a  strong  opinion  as  to  the  right  each  one  possessed  to  the  enjoyment  of 
the  air  around  his  house,  which  the  law  would  not  allow  to  be  interrupted. 

The  objections  were  overruled,  but  leave  was  granted  to  Byles,  Serjt., 
to  move  the  Court  above.  A  rule  was  obtained  and  argued,  but  judg- 
ment deferred,  the  late  lamented  Lord  Chief  Justice  Tindal  declaring  the 
matter  required  further  deliberation.  The  judgment,  when  delivered, 
will  be  given  in  an  Appendix.  Verdict  for  plaintiff. 


♦261] 


*Talfourd,  Serjt.,  and  Peacock,  for  the  plaintiff. 
Byles,  Serjt.,  and  Wordsworth,  for  the  defendant. 
[Attorneys — Collins,  and  R.  Webber."] 


Sittings  at  Westminster  after  Hosier  Term,  1846. 


BEFORE   MR.   JUSTICE   ERLE. 


COLDHAM  v.  SHOWLER.    May  11. 

I*.  An  endorsement,  written  and  signed  after  the  agreement  to  which  it  was  annexed,  purported 
to  guaranty  the  performance  of  the  covenants  and  conditions  of  that  agreement,  but  there 
was  evidence  to  show  that  the  guarantee  was  from  the  first  agreed  on  between  the  parties : — 
Held,  that  the  agreement  and  subsequent  endorsement  formed  hut  one  entire  contract,  and  that, 
therefore,  the  latter  did  not  require  a  separate  consideration. 

2dly.  It  being  part  of  the  agreement  that  the  plaintiff  should  pay  the  first  instalment  of  a  certain 
sum  on  a  given  day : — Held,  that  a  verbal  agreement  to  postpone  the  day  was  sufficient. 

Zdly.  It  being  one  of  the  covenants  in  the  agreement  that  the  landlord  of  a  certain  publtc-hoos e 
would  accept  the  plaintiff  as  tenant,  the  declaration  alleged  that  the  landlord  had  refused  so  to 
accept  him : — Held,  that  the  plaintiff  was  not  required  to  prove  that  the  individual  who  acted 
as  the  landlord  was  the  real  owner  of  the  premises  or  his  authorized  agent 

Assumpsit. — The  declaration  contained  a  count  on  an  agreement  for 
the  sale  of  the  furniture,  stock,  and  good-will  of  a  public-house,  and  a 
count  for  money  had  and  received.  The  defendant  pleaded,  1st,  non 
assumpsit;  2dly,  that  the  plaintiff  had  not  fulfilled  bis  part  of  the 
contract. 

The  facts  of  the  case  were  these :  The  plaintiff  had  contracted  with 
the  defendant's  daughter  (a  minor)  for  the  purchase  of  the  furniture, 
Btock,  and  good-will  of  a  public-house  in  her  possession ;  and  a  memo- 
randum signed  by  the  defendant  was  endorsed  on  the  agreement  in  the 
following  terms: — "I  hereby  undertake,  that  my  daughter,  the  within- 
named  Amelia  Showier,  shall  perform  the  within-mentioned  covenants 
and  conditions  by  her  to  be  performed,  and  I  hold  and  consider  myself 
responsible  for  the  same."  This  endorsement  was  drawn  up  and  signed 
immediately  after  the  principal  agreement  was  signed.  A  deposit  of 
£5,  to  be  forfeited  in  case  of  non-fulfilment  of  the  contract  by  the  plain- 
♦2621  ^'  was  ^en  Pa"*  ky  him  to  the  ^defendant.  Upon  the  day 
J   fixed  in  the  agreement  for  the  payment  of  the  first  instalment  of 
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the  purchase-money,  the  plaintiff  failed  to  effect  it,  and  another  day  was 
appointed  for  the  purpose,  on  which  it  was  duly  made :  the  defendant, 
however,  claimed  the  deposit-money  as  forfeited,  in  consequence  of  the 
previous  non-payment.  This  first  instalment,  amounting  to  £30,  as  well 
as  the  £6  deposit-money,  was  handed  over  to  his  daughter  by  the  de- 
fendant immediately  on  receiving  it.  A  few  days  after  the  whole  arrange- 
ment was  abandoned  in  consequence  of  the  proprietor  of  the  house, 
Mr.  Chatfield,  refusing  to  accept  the  plaintiff  as  his  tenant.  He  stated 
in  his  evidence,  however,  that  the  house  had  been  the  property  of  his 
deceased  father ;  that  he  was  not  his  heir  nor  executor,  but  that  he 
received  the  rents  on  account  of  his  father's  estate,  and  expressed  it  to 
be  so  in  the  receipts  he  gave.  The  present  action  was  brought  to  recover 
the  two  sums  that  bad  been  paid  to  the  defendant. 

At  the  close  of  the  plaintiff's  case,  Bylet,  Serjt.,  submitted,  that  he 
must  be  nonsuited.  1st.  The  original  agreement  was,  as  it  appeared  in 
evidence,  completed  and  signed  before  the  endorsement  was  written :  the 
latter  w$s  therefore  a  mere  collateral. undertaking,  and  would  not  be 
good  within  the  4th  section  of  the.  Statute  of  Frauds,  unless  the  consid- 
eration was  set  forth ;  here  there  was  none.  The  undertaking  was  there- 
fore void  in  law,  and  under  it  the  plaintiff  could  not  recover.  If  even  in 
the  declaration  the  original  agreement  and  the  endorsement  were  set 
forth  as  one  entire  contract  for  one  consideration,  there  would  then  be  a 
variance  between  the  contract  proved  and  that  alleged.  2dly.  A  pro- 
vision contained  in  a  written  contract  cannot  be  waived  by  parol.  Now, 
in  the  present  case,  the  contract  was  broken  by  the  plaintiff's  not  ful 
filling  his  part  on  the  day  fixed  in  the  agreement.  The  appointment  of 
a  subsequent  day  was  merely  by  word  of  mouth,  and  could  not  remedy 
the  mischief.  8dly.  The  money  was  received  *by  the  defendant's  r*963 
daughter,  and  an  acknowledgment  given  by  her :  the  common 
count  therefore  would  not  lie,  unless  the  Court  look  at  the  contract,  but 
that  was  already  shown  to  be  void.  4thly.  There  was  no  proof  that  the 
landlord  of  the  house  had  refused  to  accept  the  plaintiff  as  tenant.  It 
would  appear  from  his  evidence  that  Chatfield  was  merely  an  agent  to 
receive  the  rent ;  he  was  neither  heir  nor  executor  of  his  father,  the 
former  owner,  and  had  no  authority  to  put  in  or  eject  tenants. 

Talfourd,  Serjt.,  control. — The  endorsed  memorandum  must  be  con- 
sidered as  part  and  parcel  of  the  original  agreement.  It  appears  in 
evidence  that  the  whole  negotiation  was  carried  on  by  the  defendant ;  he 
was  the  only  person  dealt  with  by  the  plaintiff, — the  party  who  actually 
received  the  money.  On  looking  at  the  agreement,  it  would  be  properly 
described  as  one  between  three  parties — the  defendant  being  one  for  the 
purpose  of  being  made  responsible  for  his  daughter's  performance  of  her 
part  of  the  contract.  As  to  the  second  objection  taken,  it  was  not 
necessary  to  prove  payment  strictly  on  the  day  mentioned  in  the  agree- 
ment :  if  the  issue  had  been  as  to  the  performance  of  all  things  by  the 
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plaintiff  to  be  performed,  it  might  have  been  otherwise ;  bat  this  was  an 
issue  of  a  different  description.  The  words  used  by  the  plaintiff  were, 
"  Give  me  a  week,  and  I  shall  then  make  it  complete."  Now,  there  was 
no  evidence  to  show  that  the  defendant  refused  then  to  complete  the 
agreement, — he  actually  took  the  money.  The  breach  of  contract  was 
on  the  part  of  the  defendant.  Whether  Chatfield  was  or  was  not,  strictly 
speaking,  his  landlord,  it  was  clear  that  he  was  unable  to  procure  the 
possession  of  the  house  for  the  plaintiff,  and  that  was  essential  to  the  ful- 
filment of  the  contract. 

Erle,  J.,  overruled  the  objections.     In  his  opinion  the  two  instru- 
*2fi41  ments  constituted  but  one  entire  agreement  for  *a  good  considera- 
J  tion.  Before  the  endorsement  was  added,  the  contract  was  inchoate 
and  not  complete.  Verdict  for  plaintiff — Damages  £30. 

Talfourd,  Serjt.,  and  Bovill,  for  the  plaintiff. 

Byles,  Serjt.,  for  the  defendant. 

[Attorneys — T.  M.  Viekery,  and  T.  J.  JerwoodJ] 


Ik  Trinity  Term  a  rule  nisi  was  obtained  by  Byles,  Serjt.,  which, 
however,  after  argument,  was  discharged. 


Sittings  at  Westminster  after  Trinity  Term,  1846. 


BEFORE  MR.   JUSTICE  ERLE. 


CAMERON  t    WYNCH.    June  13. 

In  an  action  of  trover,  where  the  plaintiff  had  been  endeavouring  to  baffle  his  creditor!  by  a 
merely  ostensible  transfer  of  the  goods  to  another,  and  where  they  were  seised  upon  premise* 
in  which  the  plaintiff's  tenancy  had  expired — Held,  1st,  that  there  was  a  sufficient  possession 
as  against  a  wrongdoer,  without  regard  to  the  question  of  ownership ;  and,  Idly,  that  the 
measure  of  damages  was  the  value  of  the  plaintiff's  real  and  bond  fide  interest  in  the  goods, 
and  not  the  full  value. 

> 

Trespass,  with  a  count  in  trover. — The  evidence  failed  to  establish 
the  first  count  of  the  declaration :  with  reference  to  the  last,  the  pleas 
applicable  to  which  were,  1st,  Not  guilty ;  2d,  that  the  goods,  &c,  were 
not  the  goods  of  the  plaintiff,  the  facts  were  these :  The  plaintiff  occu- 
pied a  workshop,  which  he  held  of  the  defendant  under  a  written  agree- 
ment, in  conformity  with  the  terms  of  which  a  fortnight's  notice  to  quit 
was  given  to  the  plaintiff  by  the  defendant,  who,  after  the  expiring  of 
*26V1  *^e  fortnight,  and  *consequent  determination  of  the  tenancy, 
-"  put  in  a  distress  for  rent  and  seized  the  goods  upon  the  premises. 
To  recover  the  value  of  these  goods  was  one  of  the  objects  for  which  the 
action  was  brought.     Some  time  previously  the  superior  landlord  had 
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put  in  a  distress,  and  on  that  occasion  the  plaintiff  furnished  his  brother 
and  a  friend  with  money  sufficient  to  satisfy  the  landlord's  claim  and 
redeem  the  goods.  Aocording  to  the  positive  testimony  of  both,  they 
were  merely  ostensible  owners,  in  order  to  protect  plaintiff  from  his 
creditors. 

Erlh,  J.,  intimated,  that,  on  the  count  in  trover,  there  must  be  a 
verdict  for,  the  plaintiff. 

E.  Jones,  Serjt.,  and  Lush,  for  the  defendant,  submitted,  that,  as  the 
tenancy  had  expired,  the  goods  upon  the  premises  were  no  longer  in  the 
possession  of  the  plaintiff  at  the  time  of  conversion,  and  the  question  of 
the  ownership  should  be  left  to  the  jury. 

Gazelee,  Serjt,  for  the  plaintiff,  contended,  that  there  was  sufficient 
possession  as  against  a  wrongdoer,  and  that  there  was  no  justification  on 
the  record.     The  jury  must  be  directed  to  give  a  verdict  for  the  plaintiff. 

Ebub,  J. — The  verdict  on  this  count  must  be  for  the  plaintiff;  yet,  as 
the  transaction  is  tainted  with  fraud,  as  it  is  part  of  the  plaintiff's  case 
that  he  projected  a  scheme  to  baffle  his  creditors  whenever  they  might 
put  in  their  lawful  claims  upon  his  property,  I  do  not  think  he  can  turn 
round  now  in  a  court  of  justice,  and  get  rid  of  all  inconveniences  aris- 
ing from  his  own  fraud.  The  jury,  therefore,  may  take  into  considera- 
tion what  they  think  is  the  plaintiff's  real  and  bond  fide  interest  in  the 
goods  in  question,  and  make  that  the  measure  of  damages,  and  not  their 
full  value.  Verdict  for  the  plaintiff — Damages  \d. 

♦The  jury,  in  answer  to  an  inquiry  of  the  learned  Judge,  said,  r*266 
that  they  estimated  the  full  value  of  the  goods  at  £21. 

Leave  was  then  given  to  Gazelee,  Serjt.,  to  move  to  enter  the  verdict 
for  £21. 

Gazelee,  Serjt.,  and  Thomas,  for  the  plaintiff. 

Jones,  Serjt.,  and  Lush,  for  the  defendant. 

[Attorneys — C.  Robson,  and  Buncombe.] 


PARSONS  v.  SAXTER  and  Another.    June  15. 

In  assumpsit  for  the  price  of,  and  the  setting  up  of,  a  "  fourteen  bone-power  steam-engine,*  "  the 
last  instalment  to  be  paid  two  months  after  its  completion,"  it  appeared  that  the  degree  of 
power  in  the  engine  delivered  was  not  equal  to  the  power  mentioned  in  the  contract,  and 
improvements  and  alterations  were  made  by  plaintiff  from  time  to  time  till  the  action  was 
brought: — fftld,  1st,  that  common  counts  would  He;  2dly,  that  the  term  "completion"  did  not 
apply  to  the  more  making  of  improvements  and  alterations ;  Sdly,  that  the  degree  of  power 
of  the  engine  teas  a  material  part  of  the  contract 

Assumpsit. — The  declaration  consisted  of  the  common  counts  for 
goods  bargained  and  sold,  for  work  and  labour  and  materials  found,  and 
for  an  account  stated. 

By  a  contract  in  writing,  the  defendants  had  agreed  to  purchase  from 
the  plaintiff  "a  fourteen  horse-power  engine  then  lying  in  plaintiff's 

vol.  ii. — 23 
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yard,"  a  portion  of  the  purchase-money  to  be  paid  on  the  engine  being 
put  np  and  fixed  in  the  defendants'  factory,  and  the  remainder  on  the 
defendants'  "  being  satisfied  with  the  work  as  per  agreement,  within  two 
months  of  its  completion."  In  January,  1846,  the  steam-engine  was 
fixed  in  the  defendants'  factory,  and  the  portion  of  the  purchase-money 
that  had  been  agreed  upon  handed  over  to  the  plaintiff.  It  was  found, 
however,  on  trial,  that  the  engine  was  much  inferior  in  power  to  what  it 
had  been  represented,  and  could  not  do  the  work  for  which  it  was 
required;  in  fact,  it  was  not  a  fourteen  horse-power  engine.  The 
♦2871  defendants,  in  consequence,  applied  to  *the  plaintiff  to  take  back 
J  the  machine,  and  refund  the  sum  he  had  received :  the  latter 
refused,  and  brought  this  action  to  recover  the  residue  of  the  original 
price.  During  February  and  March,  in  which  latter  month  the  action 
was  brought,  various  alterations  and  improvements  were  made  by  the 
plaintiff,  in  hopes  of  rendering  the  engine  satisfactory  to  the  defendants. 

BramweUy  for  the  defendants,  submitted,  first,  that  the  common  counts 
would  not  lie ;  Clarke  v.  Bulmer,  11  M.  &.  W.  247 ;  the  engine  did  not 
answer  to  the  warranty,  and  therefore  could  not  be  considered  as  goods 
bargained  and  sold  :  secondly,  that  the  action  was  brought  too  soon,  as 
the  plaintiff  had  been  at  work  upon  the  engine  down  to  the  month  of 
March,  when  the  writ  was  issued,  and  the  contract  was,  that  the  last 
instalment  should  not  be  paid  till  two  months  after  the  completion  of 
rthe  work. 

Erle,  J. — I  think  "  indebitatus  assumpsit1'  will  lie  for  the  price  and 
Betting  up  of  the  engine :  either  the  count  for  goods  bargained  and  sold, 
or  that  for  work  and  labour,  will  be  good* 

BramwelL — Will  your  Lordship  allow  me  to  move  upon  the  point  ?  I 
•cited  a  strong  case. 

Erle,  J. — I  should  be  sorry  to  give  the  objection  so  much  encourage- 
ment ;  I  will  only  take  a  note  of  it.  The  second  objection  also,  I  think, 
fails ;  for  it  is  in  evidence  that  the  engine  was  complete  before  the  1st 
of  February,  and  it  was  only  improvements  and  alterations  that  were 
going  on  subsequently.  The  action  was  not  brought  till  the  end  of 
March.  It  would  have  been  otherwise  if  the  engine  itself  had  been 
incomplete,  and  incapable  of  being  worked. 

*2681       *2?r<zmw*ft  then  submitted,  that  the  defendants  were  entitled 
J  to  a  verdict,  on  the  ground  that  the  engine  actually  delivered  did 
not  correspond  with  the  warranty. 

Byles,  Serjt.,  contrd. — The  description  in  this  agreement  did  not 
amount  to  a  warranty,  as  the  object  was  one  seen  by  the  vendee.  In 
the  case  of  Chatter  v.  Hopkins,  not  yet  reported,  the  terms  of  the  con- 
tract were,  "I  agree  to  sell  you  a  smoke-consuming  furnace."  It  was 
found  on  trial  that  the  furnace  did  not  consume  its  smoke,  and  yet  it  was 
held,  that  the  words  "  smoke-consuming"  did  not  amount  to  a  warranty. 
The  doctrine  of  implied  warranty  only  extended  to  a  specific  chattel, 
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when  the  purchaser  had  no  opportunity  of  examining  it.  In  the  present 
case,  the  contract  is  to  buy  a  specific  engine,  stated  to  be  of  fourteen 
horse-power,  and  not  absolutely  a  fourteen  horse-power  engine.  [Erie, 
J. — Would  you  go  the  length  of  saying,  that,  if  the  engine  could  not 
work  at  all,  that  the  defendants  would  still  be  liable  ?]  The  defendants 
have  got  exactly  the  thing  they  contracted  for.  They  did  not  contract 
generally  for  a  fourteen  horse-power  engine,  but  for  a  particular  and 
specific  one,  which  had  been  bought  by  the  plaintiff  as  a  fourteen  horse- 
power engine,  and  was  merely  described  as  such. 

Erle,  J. — The  point  to  decide  is,  whether  the  engine  delivered  was 
correctly  described  as  a  fourteen  horse-power  engine  ;  this  description 
was  given  by  the  plaintiff  himself.  Now,  if  a  man  agrees  to  take  a 
specific  chattel,  no  doubt  he  must  adhere  to  his  contract,  and  is  bound 
to  accept  it ;  but,  in  the  present  case,  I  think  the  degree  of  power  of 
the  engine  is  as  material  on  the  one  side,  as  the  agreement  to  buy  the 
engine  itself  is  on  the  other.  It  cannot  be  argued,  that,  if  the  machine 
had  been  altogether  unfit  to  be  worked, — if  it  could  not  go, — the  defend- 
ants would  have  been  still  bound  by  the  contract.  The  words  employed 
may  not,  it  is  true,  amount  to  a  warranty,  but  still  they  form  a  material 
part  of  the  description  given  by  the  plaintiff.  In  *ChaUer  v.  r*Qgg 
Hopkinn,  the  furnace  contracted  for  was  one  of  peculiar  con- 
Btruction,  which  went  by  the  name  of  the  "  smoke-consuming  furnace," 
was  perfectly  efficient  in  itself,  and  only  failed  in  that  particular 
instance  from  the  circumstances  in  which  it  was  employed,  and  for  which 
it  was  not  adapted :  it  was  not,  therefore,  a  case  exactly  in  point.  There 
has  been  some  difference  of  opinion  between  this  and  other  Courts  with 
respect  to  implied  warranties ;  my  decision  is  founded  on  the  view  I 
have  taken  of  the  law.  I  shall  leave  it  to  the  jury  to  say,  whether,  on 
the  evidence,  the  engine  delivered  can  be  considered  a&  of  fourteen 
horse-power. 

The  learned  Judge  then  gave  leave  to  Byle*,  Serjt.,  to  move  to  enter 
a  verdict  for  the  plaintiff,  if  the  decision  of  the  jury  should  be  against 
him,  it  being  presumed  that  the  specific  chattel  contracted  for  was  deli- 
vered, on  the  ground  that  that  fact  entitled  him  to  a  verdict. 

Verdict  for  the  defendants. 

ByleS)  Serjt,  for  the  plaintiff. 

Bramwellj  for  the  defendants. 

[Attorneys — Galsworthy,  and  Monkhoute.] 


COCKS  v.  PURDAY.    June  19. 

In  an  action  for  infringement  of  copyright  in  a  foreign  work,  there  wm  a  contemporaneous 
publication  abroad  and  in  thif  country  -.—Held,  that,  notwithstanding,  plaintiff  was  entitled  to 
recorer. 

A  witness  expert  in  the  law  of  a  foreign  country  was  called  to  prore  what  that  law  was :— 
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Jervis,  for  plaintiff. 
Humphrey j  for  defendants. 

[Attorneys— Strvtt,  and  Christie  $  Cfe.] 


♦278]  *WONTNER  v.  SHAIRP.    June  28. 

In  an  action  to  reoorer  the  amount  of  deposit-money  paid  on  certain  railway  •hares,  the  pro- 
'  speotas  of  the  railway  company  setting  forth  that  120,000  shares  would  be  issued — Held,  1st, 
ftat  the  allotment  of  only  58000  shares  was  a  breach  of  contract,  and  that  the  plaintiff  was 
entitled  to  reoorer  on  that  ground ;  2dly»  that,  if  it  was  agreed  that  the  company  should  go  on 
with  the  smaller  number  of  shares,  that  was  virtually  a  new  contract,  from  which  any  indi- 
vidual shareholder  might  withdraw. 

Assumpsit. — The  declaration  consisted  of  the  common  counts  for 
money  had  and  received  to  the  nse  of  the  plaintiff,  and  an  account  stated. 
Plea,  non  assumpsit.  The  plaintiff  was  a  shareholder,  and  the  defend- 
ant one  of  the  provisional  committee-men  and  directors  of  a  company 
called  "  The  Direct  London  and  Exeter  Railway  Company ;"  and  the 
action  was  brought  to  recover  the  sum  of  82/.  10*.,  being  the  amount  of 
the  deposits  on  sixty  shares,  at  the  rate  of  1/.  7*.  6d.  per  share,  paid  to  the 
account  of  the  company.  The  company  was  formed  on  the  24th  of  May, 
1845,  and  provisionally  registered.  In  the  prospectus  that  was  pub- 
lished, its  object  was  stated  to  be  the  formation  of  a  direct  line  of  rail- 
way from  London  to  Exeter,  with  an  extension  line  to  Falmouth  and 
Penzance :  capital,  £3,000,000,  in  120,000  shares  of  £25 ;  deposit,  1/. 
7s.  6d.  a  share.  The  plaintiff  a:  alied  for  shares,  and  on  the  15th  of 
October  an  allotment  of  sixty  shares  was  made  to  him  by  the  allotment 
committee,  of  which  defendant  was  chairman.  .  On  the  17th  the  follow- 
ing advertisement  was  issued : — 

"  The  Direct  London  and  Exeter  Railway,  with  extension  to  Pen- 
zance.— The  managing  committee  of  this  company  hereby  give  notice, 
that  the  allotment  of  shares  is  completed,  and  that  the  letters  will  be 
issued  to  the  public,  if  possible,  this  day. 

(Signed)  "  E.  S.  Blundell,  San.  Sec. 

"  15th  October,  1845." 

In  another  advertisement,  the  committee  stated  they  had  no  doubt  of 
being  able  to  comply  with  the  standing  orders  of  the  Houses  of  Parlia- 
ment, and  announced  when  a  further  call  per  share  would  be  required. 
*2741  ^n  ^e  "^k  °^  *Oct°ber  appeared  an  advertisement,  as  fal- 
lows:— "The  Direct  London  and  Exeter,  with  extension  ro 
Penzance. — The  committee  of  management  hereby  give  notice  that  they 
have  completed  the  allotment  of  shares,  and  that  the  usual  letters  are 
this  day  issued.  In  the  arduous  duty  of  deciding  on  the  claims — unpre- 
cedented, as  it  is  believed,  in  number  and  respectability, — the  committee 
have  been  obliged  to  give  preference  to  applicants  locally  interested,  or 
likely  to  bring  to  bear  for  the  company  a  large  share  of  legitimate 
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influence.  The  numerous  persons,  with  undoubted  claims  on  the  score 
of  wealth  and  social  standing,  whose  applications  have  been  passed  over 
or  cut  down,  are  requested  to  accept  this  reason  as  the  committee's 
apology."  The  plaintiff,  on  the  faith  of  the  above  advertisements,  as 
he  alleged,  paid,  on  the  21st  of  October,  82/.  10*.,  as  the  deposit  due 
on  the  shares  allotted  to  him,  into  the  hands  of  the  company's  bankers, 
and  on  the  4th  of  November  following  signed  the  Parliamentary  con- 
tract and  the  subscribers'  agreement,  and  received  scrip,  signed  by  two 
directors,  of  whom  the  defendant  was  one.  In  a  few  weeks  it  trans- 
pired that  only  58,000  shares  had  been  allotted,  instead  of  120,000, 
which  was  to  have  constituted  the  capital  of  the  company,  the  committee 
having  thus  retained  more  than  one-half  of  them  at  their  own  disposal, 
it  being  within  the  defendant's  knowledge  that  the  whole  number  might 
have  been  easily  allotted  to  persons  of  good  credit.  At  a  public  meet- 
ing of  the  shareholders,  held  on  the  15th  of  December,  the  plaintiff 
made  a  motion  to  the  effect,  that  the  committee  had  appropriated  more 
than  half  the  shares  to  their  own  benefit,  and  had  procured  the  subscri- 
bers' money  on  the  faith  of  an  advertisement  stating  that  a  full  allot- 
ment had  been  made ;  and  on  this  ground  the  whole  of  the  deposits 
ought  to  be  returned,  and  the  committee  ought  to  bear  the  expense. 
The  question,  however,  was  never  put  from  the  chair,  the  meeting  being 
very  confused,  and  much  excitement  prevailing.  A  new  managing 
committee  was  appointed,  who,  however,  ultimately  found  themselves 
unable  *to  go  before  Parliament,  and  the  execution  of  the  scheme  r*o7r 
was  suspended.  The  plaintiff  now  sought  to  recover  the  sum  he 
bad  paid  as  deposit-money,  on  the  ground  of  failure  of  consideration 
and  of  fraud. 

Sir  Fitzroy  Kelly  (Solicitor-General),  for  the  defendant,  submitted, 
that  the  plaintiff  must  be  nonsuited  on  this  ground,  that  the  false  state- 
ment of  which  he  complained,  and  which,  as  he  alleges,  was  the  induce- 
ment that  led  him  to  pay  his  money,  appeared  after  he  had  entered  into 
the  contract.  He  applied  for  shares,  he  engaged  to  accept  such  as  might 
be  allotted  to  him  and  to  pay  the  required  deposit :  the  allotment  was 
made,  and  he  then  became  bound  to  accept  them ;  it  became  obligatory 
on  him  to  pay  the  money  he  had  engaged  to  pay, — the  company  might 
have  sued  him  upon  the  contract.  Accordingly  he  paid  it,  and  exchanged 
the  bankers'  receipt  for  scrip ;  and,  after  all  this,  a  statement  is  made, 
-which  appears  to  be  untrue,  and  now  he  turns  round  and  says  he  has  a 
right  to  annul  the  contract ;  but  the  whole  transaction  was  already  com- 
plete and  ended.  [Erie,  J. — The  contract  was  for  sixty  out  of  120,000 
allotted  shares :  not  merely  for  sixty  shares.]  The  plaintiff  proposed 
but  on  certain  conditions,  viz.  that  shares  should  be  allotted,  and  that 
has  been  fulfilled  by  the  defendant.  There  is  no  provision,  express  or 
implied,  that  the  whole  number  of  shares  shall  be  allotted.  The  pro- 
spectus of  the  company,  the  plaintiff's  letter  of  application,  and  the 
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letter  of  allotment,  constitute  the  contract  The  terms  of  the  plaintiff's 
letter  are,  "I  request  you  will  allot  me  sixty  shares,  of  £25  each,  in 
your  company ;  and  I  undertake  to  accept  the  same,  or  any  less  number 
you  may  allot,  to  pay  the  deposit-money  required  by  the  standing 
orders,  and  hereafter  to  execute  the  partnership  deed,  and  to  comply 
with  the  conditions  and  regulations  of  the  company."  The  letter  of 
allotment  runs  thus :  "  At  your  request  we  have  allotted  to  you  sixty 
shares,  on  condition  that  you  pay  the  deposit  before  a  given  day."  Thus 
♦2761  ^ut  *one  con<Htion  is  proposed  by  the  plaintiff,  and  the  moment 
J  that  is  fulfilled  his  liability  commences.  As  a  matter  of  fact,  die 
reservation  of  a  large  number  of  shares  was  beneficial  to  the  plaintiff  as 
a  shareholder,  as  it  was  a  measure  necessary  for  the  successful  working 
of  the  company,  and  was  the  universal  practice.  On  this  ground  there 
was  no  question  for  the  jury,  because  the  only  possible  fact  which  could 
be  material,  viz.  that  the  date  of  the  contract  was  prior  to  that  of  the 
advertisement,  was  undisputed.  On  the  said  ground  the  plaintiff  had  not 
established  that  he  had  paid  his  money  without  consideration.  The  com- 
pany was  still  in  existence,  the  allotment  of  all  the  shares  was  by  no 
means  necessary  to  the  successful  carrying  out  of  its  object,  and  there 
was  a  clause  in  the  partnership  deed  expressly  authorizing  the  committee 
to  postpone  at  their  discretion  the  introduction  of  their  bill  into  Parlia- 
ment till  the  session  of  1847.  It  could  not  be  alleged,  therefore,  that 
the  schetne  was  wholly  abortive.  The  contract  is  still  entire,  is  still  in 
course  of  execution,  and  neither  party  alone  can  rescind  it.  The  plain- 
tiff is  still  entitled  to  any  benefit  that  might  accrue  to  holders  of  scrip. 
For  these  reasons  the  action  cannot  be  sustained.  [Erie,  J.— The  case 
of  Pitchford  v.  Davis,  5  M.  &  W.  2,  decides  it  to  be  a  breach  of  con- 
tract on  the  part  of  directors  not  to  allot  the  number  of  shares  and  raise 
the  amount  of  capital  proposed.]  That  case  is  not  applicable :  there, 
if  the  partnership  deed  had  been  signed,  the  contract  could  not  have 
been  rescinded.  In  the  present  case  the  partnership  deed  has  been  duly 
executed, -and  this  makes  a  material  difference :  Campbell  v.  Felming 
and  Another,  1  Ad.  &  £11.  40.  The  contract  was,  not  that  the  allot- 
ment should  be  void  if  the  whole  number  of  shares  were  not  issued,  but 
simply,  that,  if  a  certain  number  of  shares  were  allotted  to  the  plaintiff, 
would  pay  the  deposit  on  each. 


* 
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*Erlb,  J. — The  case  must  go  to  the  jury.     The  contract  was, 


that  the  plaintiff  should  have  allotted  to  him  sixty  shares,  parcel 
of  120,000  shares,  which  were  estimated  to  produce  a  capital  of 
£3,000,000,  to  be  employed  in  the  construction  of  a  railway,  that  would, 
as  was  estimated,  cost  as  much.  That  does  not  mean  that  he  should 
have  a  portion  of  58,000  shares,  and  run  the  risk  of  the  remainder  being 
allotted,  to  make  the  completion  of  the  undertaking  practicable.  I  think 
it  material  for  him  to  know  the  number  of  his  fellow-shareholders,  and 
how  much  of  the  necessary  capital  was  subscribed.     I  must  leave  it  to 
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the  jury  to  say,  whether  the  representation  was  made  to  him,  that  there 
should  be  120,000  shares.  There  is  evidence  to  show  that  the  contract 
is  tainted  with  fraud.  On  the  second  ground  the  plaintiff  cannot  recover, 
unless  the  scheme  is  abortive.  If  it  is  so,  it  has  already  been  decided 
that  parties  are  entitled  to  recover  back  their  deposit-money.  It  would 
be  rather  strong  to  say  that  this  has  been  made  out,  but  there  is  evidence 
enough  for  me  to  leave  it  to  the  jury  to  say,  whether  the  defendant  has 
not  rendered  it  virtually  impossible  to  go  on  with  the  plan.  No  doubt, 
if  the  parties  agree  to  go  on  with  one-half  of  the  number  of  shares  pro- 
posed, they  may ;  but  then  any  individual  who  pleases  may  withdraw, 
for  it  would  really  be  a  new  contract. 

Verdict  for  the  plaintiff— Damages  82/.  10*. 

Knowlee,  Byle$9  Serjt.,  and  Brown,  for  the  plaintiff. 

Sir  F.  Kelly  (Solicitor-General),  Dowling,  Serjt,  and  Fitzherbert,  for 
the  defendant. 

[Attorneys—  Wontner,  and  Stoke*  $  Co.] 


^Sittings  at  Guildhall  qfter  flatter  Term.  [*278 

BEFOBB  LORD  CHIEF  JUSTICE  TINDAL. 


HILL  v.  KITCHING.    May  U. 

A  witness  in  an  action  brought  to  recover  certain  commission  or  brokerage  stated  on  the  "vir 
dirty"  that  he  had  a  claim  to  one  moiety  of  whatever  commission  the  plaintiff  should  receive : 
—Held,  that  the  evidence  of  the  witoess  was  admissible  under  •  A  7  Vict  o.  85,  (Lord 
Desman's  Act.) 

Assumpsit. — The  plaintiff  in  this  action  was  a  ship-broker,  and  the 
defendant  a  ship-owner,  both  residing  in  London.  Through  the  instru- 
mentality of  the  former,  a  ship  belonging  to  the  latter  was  chartered  to 
proceed  to  the  island  of  Ichaboe,  and  bring  back  a  cargo  of  guano ;  the 
freight  to  be  at  the  rate  of  41.  10*.  per  ton,  and  the  plaintiff  to  receive 
a  commission  of  41.  12*.  per  cent,  upon  the  freight.  To  recover  this 
commission  the  action  was  brought.  The  attesting  witness  to  the  char- 
ter-party, likewise  a  ship-broker,  had  been  the  means  of  introducing  the 
plaintiff  to  the  defendant,  and,  for  so  doing,  had,  by  the  cnstom  of  the 
trade,  a  claim  to  one  moiety  of  the  commission.  On  being  put  into  the 
witness-box,  to  prove  the  charter-party,  he  stated  on  the  voir  dire,  as  fol- 
lows : — "  Hill  negotiated  the  freight.  My  demand  is  against  Hill,  the 
plaintiff.  I  have  no  claim  against  Hill,  except  for  one-half  of  the  com- 
mission. Among  ship-brokers,  if  one  introduces  another  to  a  third  party, 
he  always  divides  the  commission  with  him,  if  the  object  of  the  intro- 
duction is  obtained.  In  an  account  I  settled  with  the  defendant,  I  had 
charged  him  with  one-half  of  the  commission  on  this  transaction.     He 

vol.  H. — 24  Q  2 
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struck  oat  the  charge.     I  do  not  expect  to  receive  my  moiety,  unless 
plaintiff  succeeds. ' ' 

Manning,  Serjt.,  for  the  defendant,  submitted,  that  this  witness's  eri- 
*2791  <*ence  wa8  inadmissible.  He  was  within  the  ^exception  in  Lord 
J  Denman's  Act  (6  &  7  Vict  c.  85).  As  he  had  attempted  unsuccess- 
fully to  charge  the  defendant,  and  acknowledged  that  he  did  not  expect 
to  receive  anything  unless  the  plaintiff  succeeded,  it  was  quite  clear  that 
he  had  an  immediate  and  individual  interest  in  the  suit;  the  plaintiff^  in 
fact,  was  his  trustee  as  far  as  one  moiety  went.  There  was  a  joint  cause 
of  action,  and  the  witness  ought  to  have  been  made  a  co-plaintiff,  so  that 
the  defendant  was  even  entitled  to  nonsuit  the  present  plaintiff. 

Tindal,  C.  J. — There  is  no  contract  in  my  opinion  between  the  wit- 
ness and  the  defendant.  His  claim  is  solely  against  the  plaintiff.  He 
is  in  a  position  analogous  to  that  of  a  man  who  has  laid  a  wager  on  the 
result  of  an  action :  it  is  a  circumstance  that  merely  goes  to  his  credit. 
The  words  of  the  proviso  in  Lord  Denman's  Act  applicable  to  this  case 
are,  that  the  act  "  shall  not  render  competent  any  person  in  whose  im- 
mediate and  individual  behalf  any  action  may  be  brought  or  defended, 
either  wholly  or  in  part."  Now  this  action  cannot  be  said  to  be  brought 
in  behalf  of  this  witness,  as  he  will  derive  no  benefit  from  a  judgment  in 
favour  of  the  plaintiff:  his  only  resource  will  be  to  bring  an  action  on 
his  own  implied  contract.  I  think,  therefore,  his  evidence  is  admis- 
sible. 

Some  other  points  of  law  raised  by  the  defendant's  counsel  were 
reserved  by  the  learned  Judge,  and  leave  given  to  apply  to  the  Court 
above.  Verdict  for  plaintiff. 

Bylei,  Serjt.,  and  Price,  for  the  plaintiff. 

Manning,  Serjt.,  for  the  defendant. 

[Attorneys — Sweeiland,  and  Porter.'] 


In  Trinity  Term,  Manning,  Serjt.,  pursuant  to  the  leave  granted  at 
the  trial,  applied  for  and  obtained  a  rule  nisi  for  a  new  trial,  which  was, 
after  argument,  discharged. 


*280]  *BEFORE   MR.  JUSTICE  ERLE. 


NIAS  v.  DAVIES.    May  15. 

In  an  action  for  an  escape  against  a  sheriff,  where  the  prisoner  was  brought  np  to  London  from 
the  country  in  obedience  to  a  warrant  issned  by  a  commissioner  of  bankruptcy,  and  permitted 
to  remain  there  three  days,  though  remanded  back  by  the  learned  commissioner  (one  of  them, 
however,  being  a  Sunday,  and  another  a  day  appointed  for  the  prisoner  to  appear  before  a 
Judge  at  chambers  by  virtue  of  a  writ  of  kabeat  corput),  and  to  repair  from  place  to  placo 
attended  by  the  jailer — Held,  that  the  above-mentioned  facts  did  not  constitute  an  escape  in 
contemplation  of  law. 
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Casb  for  an  escape:— •-The  defendant  was  Sheriff  of  Radnorshire ;  and 
.t  appeared  that  one  Carroll,  a  debtor  of  the  plaintiff,  had  been  confined 
in  Ptedteign  Gaol  for  some  months,  by  virtue  of  a  writ  of  ca.  sa.  issued 
at  the  plaintiffs  snit.  An  application  was  made  to  the  Court  of  Bank- 
ruptcy, under  the  7  &  8  Vict.  c.  96,  on  petition,  to  grant  an  interim  order 
in  favour  of  Carroll,  and  thereupon  a  warrant  obtained,  under  sect.  7  of 
the  act,  to  bring  him  up  from  the  custody  in  which  he  then  was.  In 
obedience  to  this  warrant  he  was  brought  up  to  London,  on  the  24th  of 
January,  1845,  in  custody  of  the  Presteign  jailer,  and  taken  before  Mr. 
Commissioner  Goulbum,  who,  after  hearing  the  facts  of  the  case,  refused 
to  grant  the  interim  order.  On  leaving  the  court,  the  jailer  accompanied 
his  prisoner  to  one  or  two  taverns,  and  likewise  to  the  chambers  of  the 
latter 's  attorney.  On  the  next  day,  "being  a  Sunday,  they  went  toge- 
ther to  the  Spaniards  tavern,  Hampstead ;  but  it  was  proved  that  at  no 
time  was  Carroll  allowed  to  quit  the  jailer's  sight  for  any  length  of 
time.  There  was  ample  time  for  them  to  have  returned  to  Presteign  on 
the  previous  evening  after  the  dismissal  of  the  petition  by  Mr.  Commis- 
sioner Goulbum,  by  the  night  mail  train ;  but  the  prisoner  was  suffering 
from  a  malady  which  would  have  rendered  the  journey  a  matter  not 
quite  free  from  personal  risk,  as  he  had  travelled  up  to  London  during 
the  preceding  night.  In  the  meantime  his  attorney  had  obtained  by  his 
direction  a  writ  of  habeas  corpus  cum  eausd  from  Mr.  Justice  WiUtamsy 
at  chambers,  for  the  purpose  of  changing  his  custody.  The  writ  being 
duly  delivered,  was  sent  down  into  Radnorshire  to  have  a  sufficient  return 
made  "thereto.  A  return  being  duly  made  on  the  succeeding  r*no-i 
Monday,  by  the  order  of  Mr.  Justice  Williams,  Carroll  was  com-  L 
mitted  to  the  Queen's  Prison.  It  was  proved,  that,  at  the  time  of  his 
arrest,  he  had  permanent  lodgings  in  London. 

Montague  Chambers,  for  the  defendant,  submitted,  that  the  circum- 
stances detailed  in  the  evidence  did  not  constitute  an  escape  in  law. 

Channetty  Serjt.,  eontrd. — The  statute  confers  jurisdiction  on  the 
Commissioners  of  Bankruptcy  only  over  parties  who  shall  have  resided 
for  twelve  months  within  their  respective  districts :  now,  in  this  case  the 
prisoner  had  been  for  some  months  confined  in  Presteign  Gaol ;  the 
commissioner  in  London,  therefore,  had  exceeded  his  jurisdiction,  and 
the  defendant,  having  had  the  custody  of  the  prisoner,  was  cognisant  of 
the  fact ;  it  was  likewise  apparent  upon  the  face  of  the  warrant.  Under 
these  circumstances,  the  defendant  was  guilty  of  an  escape,  in  allowing 
the  prisoner  to  quit  the  gaol.  Even  if  that  were  not  the  case,  the  per- 
mitting him  to  remain  for  three  days  in  London,  and  while  there  to  go 
from  place  to  place  for  the  transaction  of  his  own  business,  amounted  to 
an  escape ;  it  was,  in  fact,  the  very  reverse  of  keeping  him  in  close 
custody. 

Eble,  J. — As  the  prisoner  at  the  time  of  his  arrest  had  permanent 
lodgings  in  London,  to  which  he  intended  to  return,  I  think  the  Court 
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of  Bankruptcy  had  jurisdiction  over  him ;  the  warrant  of  the  commis- 
sioner was  therefore  valid ;  and  the  statute  expressly  declares,  that  the 
warrant  of  a  commissioner  shall  be  an  indemnity  to  the  jailer  for  allow- 
ing his  prisoner  to  quit  the  gaol.  It  was  his  duty  in  this  instance  to 
bring  his  prisoner  up  to  London,  and  to  take  him  back  as  soon  as  he 
conveniently  could ;  but  he  was  in  ill  health,  and  had  been  already  tra- 
velling during  the  preceding  night,  and  I  think  therefore  it  would 

♦2821  *not  k*ve  ^een  rea80Q&^e  t°  b*ve  required  him  to  take  another 
night  journey.  The  next  day  was  a  Sunday,  when  both  man 
and  beast  are  privileged  to  rest.  On  the  Monday  the  jailer  had  notice 
of  the  writ  of  habeas  corpus.  There  appears  to  be  a  technical  irregu- 
larity in  receiving  a  writ  directed  to  Radnorshire  in  London ;  but  still 
it  would  be  absurd  to  require  a  man  to  go  all  the  way  to  Radnorshire 
just  to  come  back  again  to  London,  and  the  writ  is  not  therefore  void. 
As  to  the  prisoner's  being  allowed  to  visit  taverns,  and  go  from  place  to 
place,  I  do  not  think  that  the  jailer  was  bound  to  keep  him  in  inconve- 
nient custody, — to  hinder  him,  for  example,  from  dining  in  a  coffee- 
house, or  to  confine  him  to  a  single  room :  he  was  to  keep  him  in  safe, 
as  distinguished  from  close  custody.  Even  in  a  case  in  Lord  Coke's 
time,  greater  liberty  appears  to  me  to  have  been  allowed  than  has  been 
permitted  in  this  instance.  On  the  whole,  therefore,  I  think  this  action 
cannot  be  sustained. 

The  learned  Judge,  however,  ultimately  reserved  the  points,  and  left 
it  to  the  jury  to  say  what  damages  the  plaintiff  had  sustained  in  case  he 
were  entitled  to  recover  any. 

Verdict  for  plaintiff — Damages  JdL 

Channel!,  Serjt.,  and  Pearson,  for  the  plaintiff. 

M.  Chambers  and  V.  Williams,  for  the  defendant. 
[Attorneys — Sweetiand,  and  PoHer.] 
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NORTHAMPTON  ASSIZES. 
{Crown  Side.) 

BEFORE  LORD  CHIEF  JUSTICE  TDTOAL  AND  MR.   COLTMAN. 

REGINA  v.  ROBERT  WORTLET  and  JOHN  ALLEN. 

Money  was  stolen  from  an  ancient  poor's  box  fixed  up  in  a  church : — Htld,  that,  in  an  indictment 
foi  stealing  it,  k.e  property  would  be  properly  laid  in  the  vicar  and  churchwardens,  and  that 
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an  indictment  in  which  the  property  was  stated  to  be  that  of  "J.  N.  and  others,"  J.  N.  being 
the  ricar,  was  correct,  without  alleging  "J.  N."  to  be  the  vicar,  or  the  "others"  to  be  the 
churchwardens. 

Sacrilege. — The  prisoners  were  indicted  for  feloniously  and  sacrile- 
giously breaking  and  entering  the  parish  church  of  Oundle,  and  stealing 
therein  a  box,  and  a  quantity  of  silver  and  copper  coin,  which  was  speci- 
fied in  the  indictment. 

The  property  in  the  box  and  coin  was  laid  in  the  first  count  in 
"  Charles  Thomas  Wilson  and  another ;"  in  the  second  count,  in  "  Joshua 
Nussey  and  others;"  and  in  the  third  count,  in  "Samuel  Tibbetts  and 
others." 

It  appeared  that  the  box  was  a  very  ancient  box,  firmly  fixed,  by  two 
screws  at  the  back,  to  the  outside  of  a  pew  in  the  centre  aisle  of  the 
church  of  Oundle ;  and  by  a  third  screw  at  the  bottom,  to  a  supporter 
beneath ;  and  over  this  box  was  an  ancient  board,  with  an  inscription 
painted  thereon,  "  Remember  the  Poor."  There  were  two  locks  to  the 
box,  but  no  evidence  was  given  to  show  in  whose  custody  the  keys  of 
such  locks  were  kept ;  nor  was  there  any  evidence  that  money  had  ever 
been  taken  out  of  it  by  the  "churchwardens,  or  any  other  persons,  r*ooA 
for  the  purpose  of  being  distributed,  although  it  was  proved  that 
both  silver  and  copper  had  from  time  to  time  been  dropped  into  the  box; 
and  it  was  also  proved  that  Mr.  Charles  Thomas  Wilson  was  one  of  the 
two  churchwardens  of  the  parish ;  and  that  the  Rev.  Joshua  Nussey  was 
the  vicar  of  the  parish,  and  that  Mr.  Samuel  Tibbetts  was  one  of  many 
of  the  parishioners. 

Flood,  for  the  prisoners,  objected,  first,  that  the  box  was  fixed  to  the 
freehold  of  the  church,  and  formed  part  of  the  freehold,  and  that  there 
was  no  count  in  the  indictment  properly  framed,  under  the  stat.  7  &  8 
Geo.  4,  c.  29,  s.  44,  to  warrant  a  conviction  for  u  stealing  a  fixture  fixed 
in  or  to  any  building;"  and,  further,  that  the  box,  bein^ a  fixture  to  the 
church,  formed  part  of  the  freehold  of  the  church,  and  there  was  no 
count  stating  the  property  to  be  in  the  vicar  or  rector,  in  whom  the  free- 
hold of  the  church  was  vested  by  law.  And,  secondly,  with  respect  to 
the  property,  he  submitted,  that  the  churchwardens  could  have  no  pro- 
perty as  churchwardens  in  this  money ;  that,  in  no  view  of  the  case, 
could  the  vicar  and  any  others  have  the  property ;  and  that,  even  if  it 
belonged  to  the  parishioners,  which  he  submitted  could  not  be  in  any 
view  of  the  case,  such  property  should  have  been  laid  in  tlxm  by  the 
description  of  "  parishioners." 

Tindal,  C.  J.,  reserved  the  case  for  the  opinion  of  the  fifteen  Judges. 
Verdict — Not  guilty  of  breaking  and  entering  into  the 
church,  but  guilty  of  the  stealing  only. 

Mellar,  for  the  prosecution. 

JFlood,  for  the  prisoners. 
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Flood,  for  the  prisoners. — I  submit  that  this  indictment  is  insufficient, 
as  it  does  not  allege  any  of  the  persons  in  whom  the  property  is  laid  to 
be  either  vicar,  churchwarden,  or  parishioner ;  and  I  believe  that  there 
is  no  instance  in  any  case  of  this  kind  in  which  it  is  not  so  alleged.  In 
the  case  of  Rex  v.  Burton,  1  M.  C.  C.  287,  in  which  the  prisoner  was 
indicted  for  embezzling  sacrament  money,  he  was  alleged  to  be  the  ser- 
vant of  the  churchwardens ;  and,  in  the  case  of  Rex  v.  Went,  R.  k  R. 
C.  C.  859,  which  was  an  indictment  for  stealing  goods  from  a  workhouse, 
the  property  was  laid  in  the  "  overseers  of  the  poor  for  the  time  being/9 

Tindal,  C.  J. — Does  it  follow  that  you  may  not  describe  them  by 
their  real  names  ?  By  the  recent  stat.  5  &  6  Will.  4,  c.  69,  s.  7,  guar- 
dians of  a  poor-law  union  are  a  corporation,  and  are  to  sue  and  be  sued 
by  their  corporate  title. 

Flood.— The  stat.  59  Geo.  8,  c.  12,  s.  17,  which  directs,  that,  in 
indictments,  the  churchwardens  and  overseers  of  the  poor  shall  be 
named,  "  describing  them  as  the  churchwardens  and  overseers  of  the  parish 
for  which  they  shall  act/'  appears  to  be  limited  to  cases  respecting  build- 
ings, lands,  and  hereditaments,  and  the  bond  of  the  assistant  overseer. 
In  the  present  case  there  is  no  count  stating  a  larceny  from  any  of  these 
persons  in  their  corporate  capacity  ;  and  in  the  case  of  Rex  v.  BcacaU, 
1  M.  C.  C.  15,  it  was  held,  that,  where  the  property  of  a  corporate  body 
was  stolen,  it  could  not  be  laid  as  the  property  of  the  members  of 
♦2861  ^e  *corPorat'OQ  a8  individuals;  and  I  submit  that  the  stat.  7 
Geo.  4,  c.  64,  s.  14,  which  allows  stolen  property  to  be  described 
as  the  property  of  one  person  named  and  another,  does  not  apply  in 
the  present  case;  and  that,  if  it  does,  the  description  should  have 
been,  "  A.  B.  and  another,  churchwardens  of  the  parish  of  C. ;" 
and  if  I  establish  that  in  all  civil  cases  churchwardens  must  sue  a* 
churchwardens,  there  is,  I  submit,  no  distinction  between  that  and  the 
laying  of  the  property  in  them  in  an  indictment.  The  practice  is  to 
describe  such  persons  as  churchwardens,  and  allege  to  whose  damage  it 
was.  In  the  case  of  Hadman  and  Oreen  y.  Ringwood,  Cro.  Eliz.  145, 
179,  it  was  held,  that  churchwardens  may  maintain  trespass  for  taking 
a  bell  out  of  the  church  in  the  time  of  their  predecessors,  but  that  their 
declaration  is  bad  if  it  conclude  ad  damnum  ipsorum,  as  it  ought  to  con- 
clude ad  damnum  parochianorum  ;  and  if  it  were  held,  that  merely 
describing  them  by  their  individual  names  was  sufficient,  that  would 
apply  to  property  in  them  as  churchwardens  and  property  in  them  as 
partners. 

Pollock,  0.  B. — If  A.  B.  and  a  number  of  others  were  in  one  firm, 
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and  the  same  A.  B.  and  a  number  of  different  others  in  another  firm, 
would  not  "A.  B.  and  others"  do  for  either? 

Flood. — It  would ;  but  in  the  cases  of  churchwardens  and  partners 
there  are  two  different  rights ;  and  where  they  sue  as  churchwardens,  the 
damnum  is  different.  In  The  churchwardens  of  Fetherstone's  case,  2 
Leon,  177,(a)  it  was  held,  that  *present  churchwardens  might  bring  r^oo* 
an  action  against  a  person  who  took  a  bell  out  of  the  church  in  *• 
the  time  of  their  predecessors ;  and  Mr.  Justice  Gawdy  there  says,  that 
churchwardens  are  a'  corporation  by  the  common  law.  In  the  case  of 
Tarlour  and  Rous  v.  Parner,  1  Ventr.  88,  in  an  action  of  account  by 
churchwardens  against  a  former  churchwarden  for  a  bell,  it  was  objected, 
that  it  was  stated  to  be  "  de  bonis  ecclesise,"  whereas  it  should  have 
been  "de  bonis  parochianorum ;"  and  the  Court  rather  inclined  that 
the  declaration  was  not  good  for  this  cause :  and  from  another  report 
of  the  same  case  in  Keble,(i)  it  appears  that  the  declaration  was 
amended  in  this  respect.  There  is,  I  believe,  no  case  of  churchwardens 
suing  except  as  churchwardens,  and  I  therefore  submit,  that,  in  criminal 
cases,  the  property  must  be  laid  in  those  persons  to  whose  damnum  a 
civil  action  would  lie. 

Tindal,  0.  J. — The  second  count  applies  to  the  property  being  in  the 
vicar  and  churchwardens,  who  are  not  a  corporation ;  and  had  not  the 
vicar  and  churchwardens  a  joint  possession  of  the  property  to  distribute 
it  to  the  poor  ? 

Flood. — I  shall  show  that  there  was  no  joint  property  in  the  vicar 
and  churchwardens ;  and  even  if  there  were,  that  the  indictment  should 
have  described  them  as  vicar  and  churchwardens ;  a  valid  indictment 
always  states  the  liability  to  repair  to  be  in  the  parishioners,  and  I  find 
that  all  the  precedents  describe  churchwardens  as  such. 

*Tindal,  C.  J. — You  find  in  many  instances  that  they  are  so  r^ooo 
described ;  but  it  is  impossible  to  say  how  many  cases  there  may  *- 
have  been  where  their  own  names  only  were  used. 

Flood. — The  word  churchwarden  does  not  appear  in  this  indictment 
at  all. 

Tindal,  C.  J. — There  are  cases  where  it  would  certainly  not  be  neces- 
sary to  state  that  they  were  churchwardens, — as  where  they  were  carry- 

(a)  II  Menu  probable  that  the  ease  of  Badman  and  Orten  r.  Ringwood,  Cro.  Elii.  145, 170,  end 
The  Churchwardent  of  FctherrtonJ*  eat,  2  Leon.  177,  are  really  the  same  ease,  although  the  for- 
mer is  stated  to  bare  been  in  Q.  B.  in  Mich.  T.,  81  k  32  Elis.,  and  in  E.  T.,  32  Elis.,  and  tho 
Utter  in  C.  P.  in  Hil.  T.  31  Elis.  The  parish  in  the  former  is  stated  to  be  Hotherston,  in  Norfolk, 
and  in  the  latter  to  be  Fetherstone,  in  Norfolk.  We  believe  that  there  is  no  parish  in  Norfolk  of 
either  of  those  namei,  but  that  there  is  in  that  county  a  parish  of  Syderstone.  The  counsel  in 
both  reports  are  the  same ;  and  the  name  of  Sir  Francis  Gawdy  appears  as  a  judge  of  the  Q.  B. 
in  the  headings  of  the  terms  in  which  this  case  occurs,  in  Cro.  Elis. $  but  we  cannot  find  that 
either  Sir  Francis  Gawdy  or  Sir  Thomas  Gawdy  was  a  judge  of  the  Court  of  Common  Pleas,  in 
the  reign  of  Queen  Elisabeth ;  and  yet,  if  the  report  of  this  case  in  Leonard  be  correct,  he 
mast  have  been  so. 

(b)  2  Keb.  675,  704.  In  another  report  of  this  same  ease,  1  Mod.  Rep.  05,  the  Court  say, 
"  The  property  is  not  well  laid,  so  ordered  to  mend  all  and  plead  de  novo." 
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ing  the  box  *to  be  repaired,  and  as  they  went  along  other  persons  knocked 
them  down  and  made  off  with  it. 

Flood. — I  shall  now  contend  that  the  property  was  not  laid  in  the 
right  persons. 

Tindal,  C.  J. — The  question  is,  whether,  as  matter  of  law,  the  money 
in  a  poor's-box,  fixed  up  in  a  church,  is  the  property  of  the  church- 
wardens, of  the  vicar  and  churchwardens,  or  of  the  parishioners  ? 

Flood. — In  Bacon's  Abr.,(a)  it  is  laid  down,  that  churchwardens  "have 
such  a  special  property  in  the  organ,  bells,  parish  books,  bible,  chalice, 
surplice,  &c,  belonging  to  the  church,  that,  for  the  taking  away,  or  for 
any  damage  done  any  of  these,  they  may  bring  an  action  at  law,  and 
therefore  the  parson  cannot  sue  for  them  in  the  spiritual  court.'9  "  Also, 
they  have  such  a  special  property  in  the  goods  of  the  church,  that,  when 
they  are  stolen,  they  may  bring  an  appeal  of  robbery  for  them."  And 
in  the  case  of  Jackson  v.  Adams,  2  Scott,  608,  Tindal,  C.  J.,  in  deliver- 
ing the  judgment  of  the  Court  of  Common  Pleas,  says,  "  We  agree 
upon  the  authorities  collected  by  Hawkins,  in  his  Pleas  of  the  Crown, 
*2fiQ1  c^' '  Appeals,'  sect.  44,  that  an  indictment  for  larceny  *could  not 
J  be  supported  against  a  churchwarden  for  stealing  the  bell-ropes 
of  the  parish  church  of  which  he  is  churchwarden ;  for,  as  it  is  laid  down 
in  that  book,  he  has  the  possession  of  the  goods  of  the  church  in  contra- 
distinction of  the  mere  charge  of  the  goods,  such  as  a  butler  or  cook  has 
of  his  master's  goods."  This,  however,  only  relates  to  goods  appertain- 
ing to  the  church.  So,  it  appears  from  the  Tear  Book,  12  Hen.  7,  28, 
that,  if  goods  are  given  to  the  church,  the  churchwardens  may  take  them. 
So  here,  if  it  had  been  shown  that  the  churchwardens  had  put  up  the 
box,  or  had  had  the  keys  of  it,  there  might  be  some  ground  for  contend- 
ing that  the  property  was  in  them. 

♦2901      Tindal,  C.  J. — Have  you  referred  to  the  85th  canon,(&)  and 
J  to  the  stat.  27  Hen.  8,  c.  257(c)    By  the  84th  canon,  *a  chest 

(a)  Tit  "Churchwarden!  (B)." 

(b)  The  84th  Canon  of  1603,  ii ai  follows : — "The  churchwarden!  shall  proride  and  hare,  within 
three  monthf  after  the  publishing  of  these  Constitutions,  a  strong  chest  with  a  hole  in  the  upper 
part  thereof,  to  be  provided  at  the  charge  of  the  parish  (if  there  be  none  snoh  already  provided), 
baring  three  keys,  of  which  one  shall  remain  in  the  custody  of  the  parson,  ricar,  or  curate,  and 
the  other  two  in  the  custody  of  the  churchwardens  for  the  time  being,  which  chest  they  shall 
set  and  fasten  in  the  most  convenient  place,  to  the  intent  that  the  parishioners  may  put  into  it 
their  alms  for  their  poor  neighbours ;  and  the  parson,  ricar,  or  curate,  shall  diligently,  from  time 
to  time,  and  especially  when  men  make  their  testaments,  call  upon,  exhort,  and  more  their  neigh- 
bours to  oonfer  and  gire  as  they  may  well  spare  to  the  said  chest,  declaring  unto  thorn  that 
whereas  heretofore  they  hare  been  diligent  to  bestow  much  substance  otherwise  than  God  com- 
manded upon  superstitious  uses ;  now  they  ought  at  this  time  to  be  much  more  ready  to  help  too 
poor  and  needy,  knowing  that  to  relieve  the  poor  is  a  sacrifice  which  pleaseth  God;  and  also, 
that  whatsoever  is  given  for  their  comfort,  is  given  to  Christ  himself,  and  is  so  accepted  of  him 
that  ho  will  mercifully  reward  the  same.  Tho  which  alms  and  devotion  of  the  people  the  keepers 
of  the  keys  shall  yearly,  quarterly,  or  oftener  (as  need  requireth),  take  out  of  the  chesty  and  die- 
tribute  the  same  in  the  presence  of  most  of  the  parish,  or  of  six  of  the  chief  of  them,  to  be  traly 
and  faithfully  delivered  to  their  most  poor  and  needy  neighbours." 

(*)  By  the  stat.  27  Hen.  8,  e.  25,  s.  4,  it  is  ©rdeyned  and  enacted,  "That  all  and  every  the 
maiers,  gorernours,  and  hede  officers  of  every  eitie,  borough,  and  town*  corporate,  a»4  the 
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is  w  be  provided,  with  three  keya— one  to  be  kept  by  the  minister, 
the  other  two  by  the  churchwardens ;  and  *their  neighbours  are  r+oQi 
to  be  exhorted  to  remember  the  poor,  which  is  here  done  by  an 
inscription. 

ehurohe-wardens  or  two  others  of  every  parisshe  of  this  readme,  shall,  in  good  and  charitable  wise,  take 
snche  discrete  and  convenient  order,  by  gathering  and  procuring  of  snehe  charitable  and  volun- 
tarie  alines  of  the  good  christen  people  within  the  same,  with  boxes,  every  Sonday,  holy  day,  and 
other  festivall  day,  or  otherwise,  among  them  seliTes,  in  such  good  and  discrete  wise  as  the  pore, 
impotent,  lame,  feble,  syke,  and  disseased  people,  being  not  able  to  worke,  may  be  provided, 
helpen,  and  relieved,  so  that  in  no  wise  they  nor  none  of  them  be  suffered  to  go  openly  in  begging; 
and  that  snche  as  be  lnstie  or  havyng  their  lymmes  strange  ynougn  to  labour,  be  daily  kepte  in 
eontynuall  labour,  wherby  every  one  of  them  may  gette  theyr  owne  sustenance  and  lyving  with 
their  owne  handes,  nppon  payne  that  all  and  every  the  main,  governonrs,  aldermen,  hede  officers, 
and  others  the  kinges  officers  and  ministers  of  every  of  the  said  cities,  borowghes,  townes  corpo- 
rate, hundredes,  parisshes,  and  hamlettes,  shall  lease  and  forfaite  for  every  moneth  that  yt  is 
omitted,  and  undon  the  some  of  twentie  shillinges'." 

By  sect.  18  of  the  same  statute,  It  is  enacted  that,  "The  money  of  all  and  every  the  foresaid 
free  and  charitable  colleocions  shalbe  kepte  in  the  eomen  eoffre  or  boxe  standing  in  the  churohe 
of  every  parisshe,  or  else  it  shalbe  committed  unto  the  handes  and  saffe  oustodie  of  any  other 
■ache  good  and  snbstanciall  trustie  man  as  they  can  agree  upon,  where  they  shall  thinke  it 
alwaiea  auer  and  aaufe,  and  where  it  may  be  suerly  delivered  unto  the  uses  before  expressed  from 
tyme  to  tyme,  aa  necessity  shall  require,  making  alwaies  mencion  therof  in  two  severall  places  in 
the  said  boke,  aa  is  before  declared,  as  often  tymes  as  any  parte  therof  shalbe  spent  or  gathered." 

By  sect.  20,  this  act  "shall  continue  unto  the  laste  daye  of  the  next  Parliament" 

Tlie  statute  27  Hen.  8,  e.  5,  was  the  first  of  a  series  of  statutes  which  preceded  the  present 
poor  laws,  the  other  statutes  being  the  1  Edw.  6,  c  3 ;  5  6  8  Edw.  8,  c.  2 ;  ft  Elis.  e.  3 ;  14  Eli*, 
e.  5 ;  18  Elis.  c  3 ;  and  89  Elit.  e.  3.  The  statute  43  Ells.  c  2,  being  the  earliest  of  the  present 
poor  laws. 

By  the  stat  1  Edw.  8,  e.  8,  ss.  1,  6,  and  18,  vagabonds  are  to  be  made  slaves,  to  be  branded, 
and  to  wear  iron  rings  round  their  necks,  and  caused  "  to  worke  by  beating,  oheyninge,  or 
otherwise  f  and  impotent  beggars  are  to  be  removed  to  the  place  of  their  birth,  or  to  the  place 
in  which  they  have  been  "moste  oonversaunt  and  abyding  by  the  space  of  three  yeres,"  to  be 
there  maintained ;  and  by  s.  12  of  this  stat '  for  the  furtheraunee  of  the  relief  of  suohe  which 
mx  in  un&yned  miaerie,  and  to  whome  charitie  ought  to  be  extended/  it  is  enacted,  "  That  everie 
Sondaye  and  hollie  daye,  after  the  reading  of  the  gospell  of  the  dale,  the  curate  of  every  parisshe 
doo  make,  according  to  snche  tallent  as  God  hath  given  him,  a  godlie  and  brief  exhortacon  to 
his  parishioners,  moving  and  exciting  them  to  remembre  the  poore  people,  and  the  dewtie  of 
Christian  charitie  of  reliving  of  them  which  be  their  brethrene  in  Christe  borne  in  the  same 
psuishe,  and  needing  their  helpes." 

By  the  stat.  5  A  8  Edw.  6,  c  2,  the  householders  of  each  parish  were  to  meet  and  choose  two 
or  more  gatherers  and  collectors  of  charitable  alms,  who  are  to  "  gentellie  aake  and  demaundt 
of  everie  man  and  woman  what  they  of  their  charitie  wilbe  contented  to  give  wekelie  towards 
the  reliefs  of  the  poore  f  and  if  any,  being  able,  shall  obstinately  refuse,  the  parson,  vicar,  and 
churchwardens,  "shall  gentillie  exhorte  him  or  them  towardes  the  relief  of  the  poore;"  and  if 
he  or  they  will  not  be  persuaded,  upon  a  certificate  to  the  bishop,  **  the  same  bishopp  shall  sende 
for  him  or  them,  to  induce  and  perswade  him  or  them,  by  charitable  wayes  and  meanes,  and  so 
according  to  his  discretyon  to  take  order  for  the  refonnacon  thereof." 

The  stat  5  Elix.  e.  3,  is  very  similar  to  the  stat.  6  Edw.  8,  c.  2,  as  to  the  collection,  but  if  any 
person  refusing  to  contribute  will  not  attend  to  the  bishop's  admonition,  he  is  by  the  bishop  td  be 
bound  by  recognisance  to  appear  at  the  Quarter  Sessions,  whore  he  is  to  be  again  persuaded  to 
eon  tribute ;  but  if  he  refuse,  the  sessions  are  to  "aesae  tax  and  limit"  what  sum  such  obstinate 
person  "shall  paye  weekly  towardes  relief  of  the  poore;"  and  if  the  person  still  refuse,  he  is  to 
bo  committed  « to  the  next  gaole,"  till  he  pays  the  same,  "  with  the  arrearages  thereof." 

The  stat.  14  Elis.  e,  6,  relates  to  the  punishment  of  vagrants,  including  "all  scollera  ef  the 
nvniversityes  of  Oxford  or  Cambridge  yt  goe  about  begginge,  not  being  authorised  under  the  seal* 
of  the  universities,  by  the  eommisaarye,  chancelour  or  vibe-ohaneelour  of  the  same,"  and  direote 
the  justices  of  counties,  Ac,  to  make  a  register  of  the  poor  in  their  divisions  who  were  either 
born  there  or  resident  there  for  three  years,  and  to  tax  and  aaaeaa  all  the  inhabitants  to  such 
weakly  charge  aa  they  shall  oontribute  to  the  relief  of  the  said  poor  people.  They  are  likewise 
«jo  appoint  eoUeetors,  and  also  "orerseers  of  the  said  poor  people,"  and  the  Justices  are  to  commit 
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*Flood. — They  have  not  the  keys. 


Tindal,  C.  J. — Because  they  have  lost  them.  The  direction 
of  the  clause  is,  that  the  keepers  of  the  keys,  who  are  the  minister  and 
churchwardens,  shall  take  out  the  money  and  give  it  to  the  poor  and 
needy.  The  question  is,  whether  the  property  is  not  in  them  till  the 
distribution  takes  place  ?    It  cannot  be  said  to  be  in  bonis  nullius. 

Flood. — I  should  submit,  that,  where  a  box  is  fixed  to  my  house,  and 
is  locked,  and  it  is  not  shown  who  has  the  key,  prim&  facie  it  is  mine ; 
and  therefore,  here  the  presumption  should  be,  that  the  property  was  in 
the  vicar  alone ;  and  that,  if  there  was  any  property  in  the  church- 
wardens, it  could  only  be  as  a  corporation;  and  that  they  must  be 
described  by  their  name  of  office.  In  the  case  of  Ward  v.  Clarke,  13 
Law  J.  (Exch.)  229,  it  was  held,  that  churchwardens  and  overseers  of 
the  poor  suing  in  respect  of  land  held  by  them  in  the  nature  of  a  body 
corporate,  and  within  the  17th  section  of  the  stat.  59  Geo.  3,  c.  12, 
must  describe,  themselves  in  their  declaration  as  churchwardens  and 
overseers  of  the  poor  in  compliance  with  the  provisions  of  that  section. 


The  case  was  afterwards  considered  by  the  Judges,  who  held  the 
conviction  right. 

all  those  to  prison  who  refuse  to  give  towards  the  relief  of  the  poor,  or  encourage  others  in 
refuging. 

By  the  stat  18  Elis.  e.  8,  a  stock  of  materials  was  to  be  provided  for  setting  the  unemployed 
poor  to  work,  under  the  management  of  persons  called  "  the  collectonrs  and  governouri  of  the 
poore,"  who  were  to  be  appointed  at  the  general  sessions  of  the  peace. 

By  the  stat  39  Elis.  c  3,  the  church  wardens  and  four  substantial  householders,  to  be  appointed 
by  the  justices,  are  to  be  called  overseers  of  the  poor,  and  they  are  to  raise  weekly  or  otherwise, 
by  taxation  of  every  inhabitant  and  occupier  of  lands,  competent  sums,  a  stock  of  flax,  Ao,  to 
jet  the  poor  to  work;  and  this  rate  is  to  be  levied  by  distress. 


*293]  NOTTINGHAM  ASSIZES. 


{Crown  Side.) 
BKFOEK  MR.  JUSTICE  COLTMAN. 


REGINA  v.  MARY  GOODCHILD. 

On  the  trial  of  an  indictment  on  the  stat  1  Vict  c  85,  for  using  an  instrument  with  irtent  t» 
procure  the  miscarriage  of  a  woman,  it  is  immaterial  whether  the  woman  was  actually  preg- 
nant or  not 

The  prisoner  was  indicted  on  the  stat.  1  Vict.  c.  85,  s.  6,(<z)  for  using 
a  certain  instrument,  with  intent  to  procure  the  miscarriage  of  a  woman 
named  Snowdon. 

(a)  By  which  It  is  enacted,  "That  whosoever,  with  intent  to  procure  the  miscarriage  of  nay 
woman,  shall  unlawfully  administer  to  her,  or  cause  to  be  taken  by  her,  any  poison  or  other 
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• 

It  was  proved,  that  the  woman  on  whom  the  instrument  had  been  usc<l 
had  died  shortly  after ;  and  it  appeared,  on  an  examination  of  her  body 
after  death,  that  she  was  not  pregnant  at  the  time  when  she  was  operated 
upon  by  the  prisoner. 

Miller,  for  the  prisoner,  objected,  that,  as  the  woman  Snowdon  was 
not  pregnant  when  the  instrument  was  used  by  the  prisoner,  this  was  not 
a  case  within  the  stat.  1  Vict  c.  85,  8.  6. 

♦Coltman,  J.,  reserved  the  point  for  the  consideration  of  the  r*no4 
fifteen  Judges.  Verdict — Guilty.(a)     *• 

«7.  Macautay,  for  the  prosecution. 

Miller,  for  the  prisoner. 

In  the  ensuing  term  the  case  was  considered  by  the  fifteen  Judges, 
who  held  the  conviction  right. 

noxious  thing,  or  shall  unlawfully  use  any  instrument  or  other  means  whatsoever  with  the  like 
intent,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  transported  beyond  the  seas  for  the  term  of  his  or  her  natural  life,  or  for  any 
term  not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not  exoeeding  three  years ;" 
and  by  section  8,  the  imprisonment  may  be  with  hard  labour  or  solitary  confinement,  "  not  ex- 
ceeding one  month  at  any  one  time,  and  not  exceeding  three  months  in  any  one  year,  as  to  the 
Court  in  its  discretion  shall  seem  meet" 

(a)  Under  the  provisions  of  the  stats.  48  Geo.  3,  e.  58,  and  0  Geo.  4,  c  31,  as  to  this  offence 
(which  are  now  repealed),  it  was  essential  to  the  offence  that  the  woman  should  have  been  with 
child  at  the  time  of  its  commission,  Rex  ▼.  Scudder,  8  C.  A  P.  605, 1  M.  G.  C.  218 ;  but  the  terms 
of  these  enactments  are  different  from  those  of  the  stat  1  Vict  c  85,  s.  6. 


WARWICK  ASSIZES. 


BKFOBX  LORD  CHIEF  JUSTICE  TINDAL. 


REGINA  v.  HARROD. 

A.  was  at  the  Spring  Assises  of  1848  indicted  for  stealing  a  horse  on  the  28th  day  of  February, 
1841.  He  had,  in  1842,  been  convicted  of  felony  and  sent  to  the  Hulks,  from  which  he  was 
discharged  in  February,  1848.  He  produced  a  certificate  of  his  discharge,  which  stated,  that 
"J.  H.,  who  was  convicted  at  Worcester  on  the  22d  of  June,  1842,  is  this  day  discharged  in 
consequence  of  having  received  a  free  pardon :" — Held,  that,  if  this  pardon  had  been  regularly 
proved,  it  would  have  been  no  bar  to  the  charge  of  horse-stealing,  as  the  pardon  was  expressly 
confined  to  another  felony. 

House-stealing. — The  prisoner  was  indicted  for  stealing  a  horse  on 
the  26th  day  of  February,  1841.  He  pleaded  not  guilty,  and  the  charge 
was  proved ;  but  when  called  upon  for  his  defence,  he  put  in  a  certifi- 
cate, which  he  offered  as  proof  of  a  free  pardon. 

•The  certificate  was  in  the  following  words : —  "*f>95 

"  I  certify  that  Jeremiah  Harrod,  who  was  convicted  at  Wor- 
cester on  the  22d  Jutie,  1842,(a)  is  this  day  discharged,  in  consequence 

(a)  The  prisoner  was  convicted  at  the  Worcestershire  Midsummer  Session!    "42,  of  having,  on 
tbe  4th  of  Octoter,  1841,  stolen  a  wheelbarrow. 
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of  having  received  a  free  pardon.     Dated  on  board  the  Jostitia  Hulk, 
at  Woolwich,  the  26th  February,  1846. 

"  W.  H.  Hurton,  Officer  in  Command." 

Verdict— Guilty. 

Tutdal,  G.  J.,  having  referred  to  the  proviso  contained  in  the  13th 
section  of  the  stat.  7  &  8  Geo.  4,  c.  28,  (a)  doubted  whether,  if  regular 
proof  of  a  free  pardon  had  been  given,  instead  of  the  informal  proof 
thereof  tendered  by  the  prisoner,  it  would  have  been  a  defence  to  the 
present  charge. 

His  Lordship  passed  sentence  on  the  prisoner,  but  reserved  the  case 
for  the  consideration  of  the  fifteen  Judges. 


The  case  was  afterwards  considered  by  the  Judges,  who  held  the  con- 
viction right,  as  the  pardon  was  expressly  confined  to  another  felony 

(a)  By  the  stat  7  A  8  Geo,  4,  c.  28,  s.  13,  it  is  declared  and  enacted,  "That  where  the  King's 
Majesty  shall  he  pleased  to  extend  his  royal  mercy  to  any  offender  convicted  of  any  felony 
punishable  with  death  or  otherwise,  and  by  warrant  nnder  his  royal  sign  mannal,  countersigned 
by  one  of  his  principal  secretaries  of  state,  shall  grant  to  sneh  offender  either  a  free  or  a  condi- 
tional pardon,  the  discharge  of  snob  offender  out  of  custody,  in  the  ease  of  a  free  pardon,  and 
the  performance  of  the  condition  in  the  case  of  a  conditional  pardon,  shall  have  the  effect  of  a 
pardon  nnder  the  great  seal  for  such  offender  as  to  the  felony  for  which  sneh  pardon  shall  be  so 
granted.  Provided  always,  that  no  free  pardon  nor  any  sneh  discharge  in  consequence  thereof; 
nor  any  conditional  pardon,  nor  the  performance  of  the  condition  thereof  in  any  of  the  eases 
aforesaid,  shall  prevent  or  mitigate  the  punishment  to  which  the  offender  might  otherwise  be 
lawfully  sentenced,  on  a  subsequent  conviction  for  any  felony  committed  after  the  granting  of 
any  such  pardon." 


*296]     'MIDLAND  SUMMER  CIRCUIT,  1846. 


WARWICK  ASSIZES. 


(Oroten  Side.) 
BETOBB  MB.  JUSTICE  COLBRIDOB. 


REGINA  v.  JOSEPH  PIERCT  YEOMANS  WELCH. 

The  treasurer  to  the  guardians  of  the  poor  of  Birmingham,  appointed  nnder  the  stat  1  k  2  WUL 
4,  c  Ixvii,  (local  and  personal),  is  a  servant  of  the  guardians,  and  as  sneh  is  indictable  for 
embezzlement 

The  appointment  in  writing  of  a  person  to  be  sneh  treasurer  at  a  yearly  salary  requires  a  stamp. 

But  if  such  appointment  be  not  receivable  in  evidence  for  want  of  a  stamp,  a  recital  in  a  bond 
executed  by  him  is  sufficient  evidence  of  his  appointment,  and  his  duties  may  be  shown  from 
the  olausos  of  the  local  act  of  Parliament  nnder  which  he  is  appointed. 

Embezzlement. — The  first  three  counts  of  the  indictment,  which  were 
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framed  on  the  stat.  7  &  8  Geo.  4,  c.  29,  charged  that  the  prisoner,  being 
servant  to  the  guardians  of  the  poor  of  the  parish  of  Birmingham, 
received  the  three  sums  of  money  mentioned  in  these  counts  respectively, 
and  embeazled  them.  The  fourth  count  charged  the  prisoner  with  a  lar- 
ceny as  a  servant  in  stealing  the  moneys  of  the  guardians,  his  masters. 

By  the  stat,  14  2  Will.  4,  c.  IxviL  (loc.  k  pen.),  which  ia  "An  Aet  for  the  better  regulating 
of  the  Poor  within  the  Pariah  of  Birmingham,"  the  guardians  of  the  poor  of  the  pariah  of  Bir. 
mingfaam  are  [by  eect  7]  incorporated  by  the  name  of  "  The  Gnardiana  of  the  poor  of  the  Parish 
of  Birmingham/'  and  are  to  u  have  a  common  seal." 

By  eect  38,  the  gnardiana  are  empowered  to  appoint  one  or  more  treasurer  or  treasurers,  clerk 
or  clerks,  governor  or  governors,  steward  or  stewards,  matron  or  matrons,  surgeon  or  aurgoons, 
and  such  other  offif?  or  offieera,  servant  or  servants,  aa  they  shall  think  fit,''  for  the  carrying  of 
this  act  into  execution,  and  for  the  government,  ordering,  employment,  and  regulation 
of  the  poor,  and  to  fix  salaries  •or  other  remuneration,  and  pay  the  same  out  of  the  [*297 
moneys  raised  for  the  relief  of  the  poor. 

By  sect  40,  they  are  required  to  take  sufficient  security  from  the  treasurer  for  the  due  and 
faithful  execution  of  his  office  by  his  bond,  and  by  that  of  two  or  more  persona  aa  hia  sureties; 
and  by  sect  41,  it  ia  enacted,  "  that  every  treasurer,  officer,  and  other  person,  who  shall  be 
appointed  or  continued  by  virtue  of  this  aet  or  the  said  recited  act  [23  Geo.  3,  c.  liv.],  and  also 
every  other  person  to  whom  the  collection  and  receipt  of  the  rates  and  other  moneys  hereby 
authorised  to  be  raiaed  shall,  under  the  provisions  herein  contained,  belong,  shall,  from  time  to 
time,  whenever  thereunto  required  by  the  said  gnardiana  for  the  time  being,  make  out  and  deliver 
to  the  said  gnardiana,  or  the  elerk  of  the  aaid  gnardiana,  a  true  and  perfect  account  in  writing 
under  hia  hand  of  all  moneya  which  shall  have  been  by  him  had,  collected,  or  received  for  the 
purposes  of  this  act,  and  how,  and  to  whom,  and  for  what  purpose  the  same  and  every  part 
thereof  hath  been  disposed  of,  together  with  the  vouchers  and  receipts  for  all  such  payments,  dis- 
bursements, and  dispositions,  which  shall  have  been,  or  shall  be  alleged  to  have  been,  made 
thereof;  and  every  such  treasurer,  eolleotor,  officer,  and  person  respectively,  shall  and  is  hereby 
required  to  pay  to  the  aaid  gnardiana,  or  such  other  person  aa  they  shall,  at  any  meeting  of  guar- 
dians, appoint  to  receive  the  same,  all  such  moneys  aa  upon  the  balance  of  auch  account  shall 
appear  to  be  due  and  owing  from  him  on  account  of  moneya  authorised  to  be  raiaed  for  the  pur- 
poses of  this  aet,  or  the  aaid  recited  act,  to  the  aaid  gnardiana r"  and  in  case  of  refusal  or  neglect 
to  deliver  such  account  or  the  vouchers,  or  to  pay  the  balance  when  required,  two  justices,  on 
complaint  of  the  guardians,  may  hear  and  determine  the  matter  in  a  summary  way,  and  settle 
the  account,  if  produced,  aa  the  gnardiana  might  have  done ;  and  if  it  shall  appear  that  any  of 
the  moneya  which  shall  have  been  collected  or  received  shall  be  in  the  hands  of,  or  owing  from, 
auch  treasurer,  officer,  or  person,  upon  non-payment,  it  may  be  levied  by  distress  and  sale  of  his 
goods  and  chattels ;  and  if  sufficient  cannot  be  found,  Or  if  he  ahall  not  appear  without  sufficient 
excuse,  or  if  appearing  he  shall  neglect  to  deliver  an  account,  Ac,  he  shall  be  committed  to  the 
House  of  Correction,  until  be  ahall  have  paid  the  money  or  given  satisfaction :  Provided  always, 
that  no  person  committed  for  want  of  a  sufficient  distress  only  shall  be  detained  in  prison  for  any 
longer  term  than  six  calendar  months. 

On  the  part  of  the  prosecution,  it  was  proved  by  Mr.  Bynner,  the 
vestry  clerk,  that  the  following  was  the  only  appointment  in  writing  of 
the  prisoner  as  treasurer ;  it  was  contained  in  the  hook  of  the  proceed- 
ings of  the  guardians.     It  was  as  follows: — 

*"  Special  General  Meeting  of  Guardians. 

"Nov.  6th,  1832.  [*298 

"  Mr.  Thomas  Whittle  in  the  chair.  * 

"  Resolved  unanimously,  That  Mr.  Joseph  Piercy  Teomana  Welch  be  appointed  treasurer  to 

the  gnardiana  of  the  poor  of  the  pariah  of  Birmingham,  he  already  having  given  security  aa 

required  by  the  Gnardiana  Act  of  Parliament ;  that  he  be  paid  a  salary  of  two  hundred  pounds 

per  annum  for  hia  services  aa  auch  treasurer." 

The  execution  of  a  bgnd,  dated  on  the  80th  of  October,  1844,  by  tne 
prisoner,  and  by  two  sureties,  was  proved.     This  was  a  bond  in  the  penal 

r2 
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sum  of  £1000,  to  "  the  Guardians  of  the  Poor  of  the  Parish  of  Birming- 
ham," and  it  contained  a  recital  and  condition  as  follows : — 

'Whereas  the  said  guardians,  in  pursuance  of  the  power  and  authority  rested  in  them  by  a 
certain  act  of  Parliament,  made  and  passed  in  the  second  year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  intituled  [setting  out  the  title  of  the  act  1  A  2  WilL  4,  c  lxvii.  (foe.  * 
per.)],  have,  at  a  special  meeting  held  for  that  purpose,  on  the  6th  day  of  November,  1832,  whereof 
due  notice  was  given,  appointed  the  said  Joseph  Piercy  Yeomans  Welch  to  be  the  treasurer,  under 
the  said  act,  of  them  the  said  guardians  and  their  successors,  and  have  fixed  the  salary  to  be  paid 
to  him  for  his  services  as  suoh  treasurer  at  the  sum  of  two  hundred  pounds  per  annum ;  and 
whereas,  in  further  pursuance  of  the  said  act  of  Parliament,  the  said  guardians  have  required  the 
said  Joseph  Piercy  Yeomans  Welch  to  enter  into  a  bond  or  obligation  for  the  due  and  faithful 
execution  of  his  office  by  the  bond  of  himself  and  of  two  persons  as  his  sureties,  and  have  ap- 
proved of  the  said  W.  B.  and  J.  A.  as  suoh  sureties,  and  who  have  agreed  to  join  in  the  above- 
written  bond,  with  such  condition  as  is  hereinafter  contained. 

"Now,  the  condition  of  the  above  obligation  is  such,  that  if  the  above-named  Joseph  Piercy 
Yeomans  Welch  do  and  shall  from  time  to  time,  and  at  all  times,  as  long  as  he  shall  continue 
treasurer  of  the  said  guardians,  faithfully  execute  his  said  office  of  treasurer,  and  do,  and  shall 
at  all  times,  whenever  thereunto  required  by  the  said  guardians  for  the  time  being,  make  out  and 
deliver  to  the  said  guardians,  or  the  clerk  of  the  said  guardians,  a  true  and  perfect  account  in 
writing,  under  his  hand,  of  all  moneys  that  shall  have  been  by  him  had,  collected,  or  received 
for  the  purposes  of  the  said  act,  and  how  and  to  whom,  and  for  what  purpose,  the  same,  and 
every  part  thereof,  hath  been  disposed  of,  together  with  the  vouchers  and  receipts  for  all  sueh 
payments,  disbursements,  and  dispositions,  which  shall  have  been,  or  which  shall  be  alleged  to 

have  been  made  thereof,  and  do  and  *shaU  pay  to  the  said  guardians,  or  such  other 
*2991    persons  as  they  shall,  at  any  meeting  of  guardians,  appoint  to  receive  the  same,  all  each 

moneys  as  upon  the  balance  of  such  account  shall  appear  to  be  due  and  owing  from 
him  on  account  of  the  moneys  authorised  to  be  raised  for  the  purposes  of  the  said  act  to  the  amid 
guardians,  and  do  and  shall  render  and  deliver  such  account  as  aforesaid,  and  produce  and 
deliver  up  the  vouchers  and  receipts  relating  to  the  same,  and  pay  the  balance  thereof  when 
thereunto  required,  and  do  and  shall  deliver  to  the  said  guardians,  or  to  such  persons  as  they 
shall  appoint,  within  fourteen  days  after  being  thereunto  required  by  the  said  guardians,  or  by 
any  order  of  any  meeting  of  guardians,  all  books,  papers,  and  writings  in  his  custody  or  power, 
belonging  to  the  said  guardians,  in  the  execution  tT  C  said  act  of  Parliament ;  and  if  he  «haU 
in  all  respects  well  and  faithfully  perform  the  dun*  of  his  said  office,  then  the  above-written 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue." 

On  the  part  of  the  prosecution  it  was  proposed  to  give  in  evidence  the 
entry  in  the  book  which  had  been  proved  by  Mr.  Bynner,  in  order  to 
show  what  the  duties  of  the  treasurer  were. 

Whitehurst  and  Q-ale  objected  that  this  appointment  could  not  be  read 
in  evidence  for  want  of  a  stamp.(a) 

Coleridge,  J.  (having  looked  at  the  entry) — I  think  that  it  requires 
a  stamp. 

The  entry  was  not  given  in  evidence. 

Whitehurst  and  Gale,  for  the  prisoner,  then  objected  that  without 
this  entry  there  was  no  evidence  of  the  prisoner's  appointment  as  trea- 
surer to  the  guardians  of  the  poor. 

Coleridge,  J. — It  appears  to  me  that  the  case  may  proceed  on  the 
prisoner's  admission  contained  in  the  recital  in  the  bond,  that  he  was  in 
fact  appointed  to  be  treasurer ;  and  that  the  duties  of  the  office  may  be 

(a)  By  the  Stamp  Act  55  Geo.  3,  c  184,  sched.  part  1,  "every  grant  or  appointment  by  his 
Majesty,  his  heirs  or  successors,  or  by  any  other  person  or  persons,  body  politic  or  corporate,  of 
or  to  any  office  or  employment,  by  letters  patent,  deed,  or  other  writing,"  must  bear  an  ad 
valorem  stamp. 
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collected  ^sufficiently  for  the  purposes  of  this  indictment  (namely,  r*onn 
that  he  was  to  receive  money  on  behalf  of  the  guardians  of  the  *■ 
poor,  and  account  to  them  for  his  receipts),  from  the  clauses  of  the 
statute  relating  to  the  office. 

It  was  proved  that  the  prisoner,  as  treasurer,  had  been  in  the  habit 
of  settling  accounts  with  the  parish  officers  and  with  the  clerks  of  the 
boards  of  guardians  of  other  parishes  and  unions,  he  charging  them  with 
moneys  expended  on  their  account  for  the  relief  of  their  paupers  resi- 
dent in  Birmingham,  and  being  charged  by  them  with  moneys  expended 
by  them  for  Birmingham  paupers  resident  in  their  parishes  or  unions 
respectively ;  and  that  on  these  occasions  he  received  or  paid  the  balance, 
as  the  case  might  be.  It  was  further  proved,  that,  on  the  three  occasions 
laid  in  the  indictment,  the  prisoner  had  received  three  sums  of  money  as 
balances,  and  had  made  no  entry  of  them  in  his  books,  nor  had  he 
rendered  any  account  of  them.  His  accounts  had  been  regularly 
audited,  and  on  his  ceasing  to  be  treasurer  and  becoming  clerk,  he  had 
been  called  on  for  a  final  account,  which  he  rendered,  as  well  as  a  sup- 
plemental one,  but  without  disclosing  these  receipts. 

It  further  appeared  that  from  £60,000  to  £100,000  a  year  would 
pass  through  his  hands ;  he  was  allowed  two  or  three  clerks  in  his  office ; 
and  it  was  necessary  for  him  to  keep  various  accounts  and  various  books, 
he  having  to  settle  balances  with  a  great  many  parishes  and  unions  in  all 
parts  of  England ;  and  the  transactions  were  of  such  magnitude  that  a 
banking  firm  in  Birmingham  now  perform  the  duties. 

Whitehurst  and  Gale  objected  that  the  prisoner  was  not  a  servant  of 
the  guardians,  but  an  officer,  and  as  such  was  not  within  the  stat.  7  &  8 
Geo.  4,  c.  29,  s.  47. 

Coleridge,  J.,  overruled  the.objection,  and  reserved  the  case  for  the 
consideration  of  the  fifteen  Judges.  Verdict — Guilty: 

♦UTtfl  and  Miller,  for  the  prosecution.  r*301 

Whitehurst  and  Gale,  for  the  prisoner.  L 

[Attorneys — E.  Wright,  and  John  Smith.] 


BEFORE  LORD  DENMAN,  C.  J. ;  WILDE,  O.  J. ;  POLLOCK,  C.  B.  ;  PARKS,  B.  ; 
ALDERSON,  B.  ;  COLERIDGE,  J. :  COLTMAN,  J.  ;  MAULE,  J. ;  ROLFE,  B.  ; 
WIGHTMAN,  J. ;   ERLE,  J. ;  AND  WILLIAMS,  J. 

Gale,  for  the  prisoner. — The  first  question  in  this  case  is,  whether 
there  was  sufficient  proof  that  the  prisoner  was  a  servant  of  the  Guardians 
of  the  Poor.  He  held  his  situation  under  an  appointment  in  writing, 
which  was  offered  in  evidence,  and  rejected. 

Coleridge,  J. — There  was  abundance  of  evidence  that  the  prisoner 
acted  as  treasurer,  but  it  was  sought  to  show  what  his  duties  were ;  and 
I  relied  on  the  admission  as  showing  that  he  was  treasurer,  and  on  the 
act  of  Parliament  as  showing  his  duties. 
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ffafe.— According  to  the  cases  of  NewhaU  v.  Holt,  6  M.  &  W.  662, 
and  Slatterie  v.  Pooley,  Id.  664,(a)  I  must  concede  that  admissions  made 
by  a  party  as  to  the  contents  of  written  documents  are  evidence  against 
him ;  but  I  submit  that  the  41st  section  of  the  act  of  Parliament,  1  &  2 
Will.  4,  c.  lxvii.  (loc.  and  pers.),  does  not  sufficiently  show  the  duties 
of  the  office  of  treasurer  without  some  further  evidence.  The  second 
point  is,  whether  this  was  an  embezalement,  and  whether  the  prisoner 
♦8021  wa*  *  8ervant  °f  *ke  Guardians  of  the  Poor.     *Embezzlement 

J  is  a  statutory  offence;  and  before  those  statutes,  if  a  servant 
received  money  on  account  of  his  master,  and  took  it  away  before 
it  reached  his  master's  hands,  it  was  no  larceny.  Embezzlement  is  a 
larceny  of  that  which  has  never  come  to  the  legal  possession  of  the 
owner.  In  the  case  of  Williams  v.  Scott,  1  Cr.  &  Mee.  675,  it  appeared 
that  the  plaintiff  had  been  ehosen  and  sworn  in  at  a  court  leet  held  by 
a  corporation  to  be  chamberlain  of  certain  commonable  lands  within  the 
parish  of  St.  Mary,  in  Warwick.  The  duties  of  the  chamberlain,  who 
received  no  remuneration,  were  to  collect  moneys  from  the  commoners 
and  other  persons  using  the  commonable  lands ;  to  employ  the  moneys 
so  received  in  keeping  the  lands  in  order ;  to  account  at  the  end  of  the 
year  to  two  aldermen  of  the  corporation,  and  to  pay  over  any  balance 
in  his  hands  to  his  successors  in  office ;  and  it  was  held  that  the  plaintiff 
was  not  "  a  servant,  or  a  person  employed  in  the  capacity  of  a  servant, 
within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  47,  as  to  an  embezzlement."  In 
that  case  Baron  Bayley  said,  Id.  p.  682,  "  The  cases  where  a  person  has 
been  held  to  be  a  servant  within  this  act  seem  all  to  be  plainly  distin- 
guishable from  the  present.  They  are  cases  where  the  person  takes  his 
office  immediately  from  the  person  who  is  to  have  the  control  over  him  as 
master,  and  where  the  servant  receives  money  for  him,  which  the  master 
has  a  right  to  have  paid  over  to  him  then.  Here  he  has  a  right  to  retain 
the  money  for  the  corporation  during  his  continuance  in  office."  In 
cases  of  embezzlement,  the  particular  thing  embezzled  is  what  should 
have  gone  into  the  possession  of  the  master.  In  the  case  of  Rex  v. 
Tyers,  R.  &  B.  C.  G.  402,  which  was  a  case  on  the  old  stat.  39  Geo.  3, 
c.  85,  it  was  held  that,  in  cases  of  embezzlement,  the  particular  coin 
must  be  stated  in  the  indictment. 

Alderson,  B. — Here,  if  the  general  balance  of  the  accounts  had  been 
in  favour  of  the  prisoner,  he  would  have  had  a  right  to  retain. 
♦3031       *Gale. — The   prisoner  might   have   confused   all  the  money 

J  together  in  his  own  pocket;  and  the  guardians  have  now  ap- 
pointed a  banking  firm  to  be  treasurers;  and  it  cannot  be  contended  that 
they  could  be  indicted  for  embezzlement.  There  was  a  case  of  Kegina 
v.  Grove,  1  M.  C.  C.  447,  where  a  bankers'  clerk  was  indicted  for 

(a)  In  that  case  it  was  held,  that  a  parol  admission  by  a  party  to  a  suit  is  always  receivable  ia 
evidence  against  him,  although  it  relates  to  the  contents  of  a  deed  or  other  written  instrument, 
and  even  though  the  contents  of  such  deed  or  instrument  be  directly  in  issue  in  the  cause. 
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embezzlement  upon  a  general  deficiency,  bat  in  that  case  tbe  judges 
were  nearly  equally  divided :  and  in  the  case  of  Williams  v.  Stott,  Baron 
Bolland  said  (1  Gr.  &  Mee.  678),  "  Some  years  ago  a  person,  who  held 
a  situation  under  the  trustees  of  Greenwich  Hospital,  and  who  had 
embezzled  to  a  great  amount,  was  indicted ;  and  Mr.  Justice  Burroughs 
before  whom  he  was  tried,  after  much  consideration,  held  that  the 
prisoner  did  not  come  within  the  statute,  on  the  ground  of  his  being 
a  sworn  officer,  and  not  an  ordinary  servant."  In  the  case  of  Rex 
v.  Squire,  R.  &  R.  C.  C.  349,  2  Stark.  N.  P.  C.  849,  the  overseers  of 
a  township  had  employed  the  prisoner  as  their  accountant  and  treasurer ; 
and  he  received  and  paid  all  the  money  receivable  and  payable  on  their 
account,  and  he  received  a  sum  and  embezzled  it ;  and  it  was  held  that 
he  was  a  clerk  and  servant  within  the  stat.  39  Geo.  8,  c.  85;  but  he  was 
a  person  employed  by  the  overseers,  and  was  not  an  officer.  In  the  case 
of  Rex  v.  Towntend,  ante,  p.  168,  an  assistant  overseer  of  a  dis- 
trict of  a  union  was  appointed  by  the  guardians  of  the  union  under  an 
order  of  the  Poor  Law  Commissioners.  He  received  money  from  the 
rate-payers  of  a  township,  which  he  ought  to  have  paid  over  to  the 
bankers  of  the  overseers  of  the  township ;  instead  of  which  he  embez- 
zled it.  It  was  held,  that  he  was  not  indictable  for  embezzling  this 
money  as  the  money  of  the  overseers,  as  he  was  not  their  servant;  and 
that  he  was  not  indictable  for  this  embezzlement  as  the  servant  of  the 
guardians,  because,  if  he  was  their  servant,  it  was  not  their  money. 
*  In  none  of  these  cases  had  the  prisoner  any  option  as  to  paying  r*Q04 
over  the  money.  L 

Coleridge,  J. — How  do  you  apply  that  to  the  case  of  the  cashier, 
who  might  have  received  money  from  one  person,  and  with  it  have  paid 
the  check  of  another  ? 

Gale. — The  guardians  had  no  right  to  call  on  the  prisoner  to  pay  over 
this  money  at  all.  The  banker  might  at  once  have  called  on  the  cashier 
to  pay  over  any  particular  sum  that  he  had  received,  but  the  duty  of  a 
treasurer  is  to  deal  with  the  balance  only. 

Aldebson,  Q. — Suppose  that  it  had  been  proved,  that,  when  the 
prisoner  received  a  particular  sum,  he  said  that  he  meant  to  embezzle  it  ? 

Gale. — I  submit,  that,  unless  he  was  bound  to  pay  over  the  particular 
money  received,  his  retaining  it  cannot  be  embezzlement.  His  duty  was 
to  pay  over  a  balance.  In  the  cases  of  Rex  v.  BeaeaU,  1  C.  &  P.  310, 
454,  1  M.  C.  C.  15,  Rex  v.  Jensen,  1  M.  C.  C.  484,  and  Regina  v. 
Callahan,  8  C.  k  P.  154,  questions  arose  as  to  whether  a  clerk  or  ser- 
vant appointed  by  one  set  of  persons  could  be  considered  as  clerk  or 
servant  to  another  set  of  persons ;  but  in  each  of  those  cases  that  the 
prisoner  was  a  clerk  or  servant  could  not  be  disputed. 

Wilde,  C.  J. — How  do  you  distinguish  this  case  from  the  case  of  Rex 
v.  Squires,  as  he  was  not  to  pay  over  any  particular  sum  received,  but 
only  to  account  generally  ? 

vol.  ii. — 26 
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Gale. — In  Squires  case,  this  point  was  not  taken. 
♦3051       *Wilde?  C.  J. — But,  in  that  case,  the  judges  held  it  to  bo 
J  embezzlement. 

Gale. — The  case  of  Squires  was  very  fully  considered  in  that  of  TT»Z- 
liams  v.  Stott;  and  I  submit  that  an  embezzlement  is  a  felonious  asporta- 
tion, without  a  felonious  taking.  By  the  39th  section  of  the  stat.  1  & 
2  Will.  4,  c.  lxvii.  (loc.  and  pers.),  the  treasurer  cannot  be  clerk  to  the 
guardians  ;  and  here  the  prisoner  is  indicted  as  a  servant,  he  acting  as 
clerk,  if  he  acted  as  anything  but  treasurer. 

Lord  Dbnman,  G.  J. — Mr.  Hilly  if  we  should  think  it  necessary,  we 
will  hear  you. 

2KB,  for  the  prosecution,  was  not  heard. 


The  case  was  afterwards  considered  by  the  judges,  who  were  unani- 
mously of  opinion  that  the  conviction  was  right ;  and  the  prisoner  waa 
sentenced  to  be  transported  for  ten  years. 


*806]      •OXFORD  SUMMER  CIRCUIT,  1846.M 


OXFORD  ASSIZES. 


BEFORE  MR.   JUSTICE   MAULE. 


REGINA  v.  ROWLAND  DOSSETT.    July  13. 

Although  evidence  offered  in  rapport  of  an  Indictment  for  felony  be  proof  of  another  felony,  that 
circumstance  does  not  render  it  inadmissible  if  the  evidence  be  otherwise  receivable. 

A.  was  indicted  for  wilfully  setting  fire  to  a  rick,  by  firing  a  gun  close  to  it,  on  the  29th  of  March : 
Held,  that  evidence  that  the  rick  was  also  on  fire  on  the  28th  of  March,  And  that  the  prisoner 
was  then  close  to  it,  having  a  gun  in  his  hand,  is  receivable  to  show  that  the  fire  on  the  29th 
was  not  accidental. 

Arson. — The  prisoner  was  indicted  for  having,  on  the  29th  of  March, 
1846,  feloniously  set  fire  to  a  rick  of  wheat-straw,  the  property  of  Wil- 
liam Cox. 

It  appeared  that  the  rick  was  set  on  fire  by  the  prisoner's  having  fired 
a  gun  very  near  to  it ;  and  it  was  proposed  on  the  part  of  the  proseca- 

(a)  This  circuit  was  ohosen  by  the  Lord  Chief  Justice  Tindal  and  Mr.  Justice  ManU  ;  bat  in 
consequence  of  the  illness  of  the  Lord  Chief  Justice,  Mr.  Serjt  Oa§elee  came  this  circuit  in  bia 
stead,  and  Mr.  Justice  ManU  sat  as  the  Senior  Judge  at  Abingdon,  at  Oxford,  and  at  Worcester, 
Mr.  Serjt  Gatclee  sitting  as  the  Junior  Judge.  At  Stafford,  the  Lord  Chief  Justice  Wild*  joined 
the  circuit,  and  sat  there  as  the  Senior  Judge,  and  continued  to  do  so  till  the  end  of  the  circuit, 
Mr.  Justice  MauU  sitting  as  the  Junior  Judge. 
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tion  to  go  into  evidence  to  show  that  the  rick  had  been  on  fire  on  the 
28th  of  March,  and  that  the  prisoner  was  then  close  to  it  with  a  gnn  in 
his  hand. 

J.  Jeffery*  William*,  for  the  prisoner. — I  submit  that  this  evidence 
is  not  admissible.     It  is  seeking  to  prove  one  felony  by  another ;  and  it 
is  in  effect  asking  the  jury  to  *infer  that  the  prisoner  set  fire  to  i-*oa7 
the  rick  on  the  29th,  because  he  did  so  on  the  28th.     The  firing  *- 
of  the  rick  on  the  28th,  if  wilfully  done,  was  a  distinct  felony. 

Maule,  J. — Although  the  evidence  offered  may  be  proof  of  another 
felony,  that  circumstance  does  not  render  it  inadmissible,  if  the  evidence 
be  otherwise  receivable.  In  many  cases  it  is  an  important  question 
whether  a  thing  was  done  accidentally  or  wilfully.  If  a  person  were 
charged  with  having  wilfully  poisoned  another,  and  it  were  a  question 
whether  he  knew  a  certain  white  powder  to  be  poison,  evidence  would  be 
admissible  to  show  that  he  knew  what  the  powder  was  because  he  had 
administered  it  to  another  person,  who  had  died,  although  that  might  be 
proof  of  a  distinct  felony.  In  the  cases  of  uttering  forged  bank  notes 
knowing  them  to  be  forged,  the  proofs  of  other  utterings  are  all  proofs 
of  distinct  felonies.     I  shall  receive  the  evidence. 

The  evidence  was  given. (a) 

(a)  In  eases  of  uttering  forged  notes  knowing  them  to  be  forged,  end  of  receiving  stolen  goods 
knowing  them  to  be  stolen,  it  is  the  constant  practioe  to  give  eridenoe  of  other  ntterings  and  of 
other  receivings  by  the  prisoner,  with  a  view  of  showing  a  guilty  knowledge;  and  in  the  ease  of 
Rex  v.  Yoke,  R.  A  R.,  C.  C.  531,  it  was  held  by  the  twelve  Judges,  that  if,  upon  an  indictment 
for  maliciously  shooting,  it  be  questionable  whether  the  shooting  was  by  accident  or  design,  evi- 
dence may  be  given  that  the  prisoner  at  another  time  intentionally  shot  at  the  same  person.  In 
the  case  of  Bex  v.  Clew**,  4  C.  k  P.  221,  the  prisoner  was  indioted  for  the  murder  of  Richard 
Hammings,  and  it  was  opened  that  great  enmity  subsisted  between  Mr.  Parker,  the  rector  of  Od- 
dingley,  and  his  parishioners,  and  that  the  prisoner  had  used  expressions  of  enmity  towards  Mr. 
Parker,  and  had  said  he  would  give  £50  to  have  him  shot;  and  that  Mr.  Parker  was  shot  by 
Richard  Hemmings ;  and  that  the  persons  who  had  employod  Hemmings  to  shoot  Mr.  Parker, 
fearing  that  they  should  be  discovered  as  having  hired  him  to  shoot  Mr.  Parker,  murdered 
Richard  Hemmings,  and  that  Hemmings'  bones  had  been  found  in  a  barn  occupied  by  the  pri- 
soner. Evidence  was  given  of  declarations  of  the  prisoner,  showing  that  he  entertained  malice 
against  Mr.  Parker ;  and  it  was  proposed  to  show  that  Hemmings  was  the  person  by  whom  Mr. 
Parker  had  been  murdered.  It  was  objected  that  this  evidence  as  to  the  murder  of  Mr.  Parkor 
waa  not  receivable ;  but  Mr.  Justice  Littledol*  said — "  I  think  I  must  receive  the  evidence  on  the 
part  of  the  prosecution ;  it  is  put  thus : — that  the  prisoner  and  others  employed  Hemmings  to 
murder  Mr.  Parker,  and  that  he  being  detected,  the  prisoner  and  others  then  murdered  Hem- 
mings to  prevent  a  discovery  of  their  own  guilt  Now,  to  ascertain  whether  or  not  that  was  so 
in  point  of  fact,  it  is  necessary  that  I  should  receive  evidence  respecting  the  murder  of  Mr. 
Parker."    And  his  lordship  received  the  evidence. 

In  the  case  of  Mr.  Robert  Sawle  Donnall,  a  surgeon,  at  Falmouth,  who  was  tried  at  Launces- 
ton  on  the  31st  of  March,  1817,  before  Mr.  Justice  Abbott,  for  the  murder  of  his  mother-in-law, 
Mrs.  Elisabeth  Downing,  by  poisoning  her  with  arsenic,  administered  on  the  3d  of  November, 
1816,  Lens,  Serjt,  for  the  prosecution,  said,  in  his  opening,  "At  an  earlier  period  than  the  day 
which  is  stated  in  the  indictment  (the  3d  of  November,  1810),  namely,  as  early  as  the  19th  of 
October,  which  is  upwards  of  a  fortnight  before,  this  lady  visited  her  son-in-law  and  daughter, 
and  had  drank  tea  with  them,  upon  which  occasion  she  was  seized  with  a  sickness  and  heat  in 
the  stomach,  and  was  much  indisposed ;  but  whether  anything  were  taken  then  or  not,  you  cannot 
form  a  judgment  till  yon  hear  the  whole  of  the  case.  She  was  ill  that  night  in  somewhat  the 
same  manner  as  she  was  taken  ill  afterwards,  but  to  whatever  it  was  owing,  she  had  recovered 
her  entire  health,  and  was  on  the  3d  of  November  as  well  as  ever  she  was,  and  her  health  was 
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♦The  defence  was,  that  the  firing  of  the  rick  was  accidental. 

Verdict,  Not  guilty. 
* Keating,  Churchill  and  Powys,  for  the  prosecution. 
J.  Jefferys  William*,  for  the  prisoner. 

[Attorneys — J.  Scarlett  Price,  and  Brunner.'] 


generally  good.  Upon  the  3d  of  November  she  went  Again  to  drink  tea  at  the  home  of  the  pri- 
soner." "  Ton  will  find  that,  upon  her  returning  home  after  the  Tint  on  Sunday,  the  3d  of  No- 
rember,  she  wm  immediately  taken  ill  in  the  tame  manner,  bnt  more  violent  than  before,  and 
was  particularly  affected  with  great  heat  in  the  stomach ;  and  yon  will  be  informed  that  at  the 
end  of  fourteen  hours  the  expired,  without  any  particular  apparent  cause,  and  without  the  action 
of  anything  that  in  nature  brings  persons  to  an  end,  or  which  operates  gradually  in  death.* 
Evidence  was  given,  that,  on  the  19th  of  October,  the  deceased  drank  tea  at  the  house  of  the 
prisoner;  and  that,  on  her  coming  home  at  between  nine  and  ten  o'clock  on  that  night,  she  was 
suffering  from  sickness,  purging,  and  cramp;  and  that  she  had  similar  symptoms,  but  to  a  more 
violent  degree,  after  she  had  been  to  drink  tea  at  the  house  of  the  prisoner  on  the  3d  of  Novem- 
ber. No  objection  was  made  to  the  reception  of  the  evidence  as  to  the  symptoms  of  the  deceased 
en  the  19th  of  October;  and  as  to  this  part  of  the  ease  Mr.  Justice  Abbott,  in  summing  up,  said, — 
"  Now,  in  order  to  show  you  that  the  prisoner  did  in  fact  administer  arsenic  to  Mrs.  Downing, 
the  deceased,  the  counsel  for  the  prosecution  offer  this  fact  to  your  consideration,  namely,  that 
on  the  19th  of  October  preceding  her  death,  the  deceased  having  gone  in  perfect  health  to  the 
house  of  Mr.  Donnall,  was  afflicted  during  the  night  with  symptoms  of  the  same  kind,  although 
not  to  the  same  degree  as  upon  her  visit  of  the  3d  of  November,  which  is  to  lead  you  to  suppose 
that  at  this  first  visit  some  attempt  of  that  kind  was  made,  although  not  to  that  extent.'*  The 
counsel  for  the  prosecution  were  Mr.  Serjt  Lent,  Mr.  (afterwards  Mr.  Justice)  OaeeUe,  and  Mk. 
Caeberd.  The  counsel  for  the  prisoner  being  Mr.  Serjt  Pell,  and  Mr.  (afterwards  Lord)  GifforeL 
In  the  case  of  John  Tawell,  who  was  tried  at  Aylesbury  on  the  12th  of  March,  1845,  before 
Baron  Parke,  for  the  murder  of  Sarah  Hart,  by  poisoning  her  on  the  1st  of  January,  1846,  by 
prussio  acid  administered  in  porter,  it  was  opened  by  Bylee,  Serjt,  for  the  prosecution,  that,  in 
the  month  of  September,  1844,  the  prisoner  had  visited  the  deceased  and  had  sent  for  porter, 
that  soon  afterwards,  when  the  prisoner  had  left  the  house  the  deceased  was  very  sick  and  ill ; 
and  the  learned  Serjeant  stated  that  he  should  adduce  evidence  of  these  facts,  to  show  that  an 
attempt  had  been  made  by  the  prisoner  to  poison  the  deceased  on  an  occasion  prior  to  the  1st  of 
January,  1845.  Evidence  was  given  that  on  the  30th  of  September,  1844,  the  prisoner  came  to 
the  house  of  the  deceased,  and  that  the  deceased  desired  a  witness,  named  Charlotte  Howard,  to 
get  a  bottle  of  porter,  which  she  did,  and  that  after  the  prisoner  had  left  the  deceased's  house 
the  deceased  was  very  siok  and  ill,  and  that  part  of  the  porter  and  two  glasses  remained  on  the 
table  when  the  witness  went  into  the  room,  and  that  the  witness  drank  the  remainder  of  the 
porter  without  any  ill  effects.  No  objection  was  made  to  the  reception  of  this  evidence ;  and 
Baron  Parke,  in  his  summing  up,  adverting  to  this  part  of  the  case  said,  *  You  have  evidence  of 
the  prisoner's  visiting  the  deceased  on  the  30th  of  September,  when  porter  was  sent  for,  and  the 
deceased,  after  drinking  some  of  it,  became  exceedingly  UL  Now,  if  prussio  acid  was  adminis- 
tered on  that  occasion,  it  must  have  been  dropped  into  the  glass  from  which  she  drank,  as  there 

was  no  portion  in  the  *  porter  which  remained  in  the  bottle,  and  which  was  drank  by 
*3101    the  witness  without  any  ill  effects."    The  counsel  for  the  prosecution  were  Mr.  Serjt 

Bylee  and  Mr.  Prendergaet  /  the  counsel  for  the  prisoner  being  Mr.  (afterwards  Sir 
FUtroy)  Kelly,  Mr.  Owmina,  and  Mr.  0>JfalIey. 

For  the  foregoing  note  of  the  cases  of  Bex  v.  IhmnaU  and  Beojna  v.  TaweU,  we  are  indebted 
to  the  kindness  of  Mr.  Prendergast 
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WORCESTERSHIRE  ASSIZES.  , 

BKFOBE  MB.  JU8TICB  HAULS. 

REGENA  v.  JAMES  MILNER.    July  21. 

The  felony  of  not  surrendering  at  a  district  court  to  a  fiat  in  bankruptcy  under  the  stat  5  6  6 
Vict  e.  122,  s,  32,  is  committed  at  the  place  where  the  district  court  hi  situate ;  and  an  indict- 
ment for  thie  offence  cannot  be  sustained  in  a  different  county  from  that  in  which  the  person 
was  a  trader,  or  in  whieh  he  committed  an  act  of  bankruptcy. 

The  stat.  88  Geo.  3,  c  52,  a.  2f  which  relates  to  the  trial  of  offences  in  an  adjoining  county,  only 
applies  to  cities  and  towns  corporate  which  are  comities  of  themselves,  and  not  to  towns  corpo- 
rate whieh  are  not  counties  of  themselres. 

Indictment  upon  the  82d  sect,  of  the  staf.  5  4  6  Vict.  c.  122.(a) — 
He  indictment  stated  that  the  prisoner  *was  a  trader,  to  wit,  an  r*oi  i 
inn-keeper  at  Stourport,  in  the  county  of  Worcester,  and  that 
he  was  indebted  to  Messrs.  Nicholson  &  Go.  as  the  acceptor  of  a  bill  of 
exchange,  and  that  he  had  committed  an  act  of  bankruptcy  by  absent- 
ing himself  from  his  house  at  Stourport  in  the  county  of  Worcester ; 
that  he  was  declared  a  bankrupt,  and  had  notice  to  surrender  before 
three  o'clock  on  the  third  of  April,  1846,  at  the  Bankruptcy  Court  of 
the  Borough  of  Birmingham,  but  that  he  did  not  surrender. 

It  was  proved  that  the  prisoner  had  kept  an  inn,  at  Stourport,  in 
Worcestershire,  and.  that  he  had  absented  himself  therefrom ;  and  it 
was  proved  that  Birmingham  is  situated  in  the  county  of  Warwick,  and 
is  a  borough  and  not  a  county  of  itself. 

Mauls,  J. — If  this  person  committed  the  offence  of  not  surrendering 
at  Birmingham,  why  is  he  not  tried  there  ? 

(a)  By  whieh  it  is  enacted,  "That  if  any  person  adjudged  bankrupt  after  the  commencement 
of  this  act  shall  not,  upon  the  day  limited  for  the  surrender  of  such  bankrupt,  and  before  three 
of  die  clock  of  such  day,  or  at  the  hour  and  upon  the  day  allowed  him  for  finishing  his  examina- 
tion, after  notice  thereof  in  writing  to  be  left  at  the  usual  or  last  known  place  of  abode  or  busi- 
ness of  such  person,  or  personal  notice  in  case  such  person  be  then  in  prison,  and  notioe  given  in 
the  London  Gazette  of  the  issuing  of  the  fiat,  and  of  the  sittings  of  the  court  authorised  to  act  in 
the  prosecution  of  the  fiat  against  him,  surrender  himself  to  such  oourt,  and  sign  or  subscribe 
such  surrender,  and  submit  to  be  examined  before  suoh  oourt  from  time  to  time  upon  oath ;  or  if 
any  such  bankrupt,  upon  such  examination,  shall  not  disoover  all  his  real  and  personal  estate, 
said  how,  and  to  whom,  upon  what  consideration,  and  when  he  disposed  of,  assigned,  or  trans- 
ferred any  of  such  estate,  and  all  books,  papers,  and  writings  relating  thereunto  (except  such 
pert  as  shall  hare  been  really  and  bond  fide  before  sold  or  disposed  of  in  the  way  of  his  trade,  or 
laid  out  in  the  ordinary  expense  of  his  family) j  or  if  any  such  bankrupt  shall  not  upon  such 
examination  deliver  up  to  the  said  court  all  such  part  of  suoh  estate,  and  all  books,  papers,  and 
writings  relating  thereunto,  as  shall  be  in  his  possession,  custody,  or  power  (exoept  the  necessary 
wearing  apparel  of  himself,  his  wife,  and  children) ;  or  if  any  such  bankrupt  shall  remove,  con- 
ceal, or  umbezile  any  part  of  such  estate,  to  the  value  of  101  or  upwards,  or  any  books  of  account, 
papers,  or  writings  relating  thereunto,  with  intent  to  defraud  his  creditors ;  every  suoh  bankrupt 
shall  be  deemed  guilty  of  felony,  and  be  liable  to  be  transported  for  life,  or  for  such  term,  not 
less  than  seven  years,  as  the  court  before  whieh  he  shall  be  convicted  shall  adjudge ;  or  shall  be 
liable  to  be  imprisoned,  with  or  without  hard  labour,  in  any  common  gaol,  penitentiary  house, 
or  house  of  correction,  for  any  term  not  exceeding  seven  years." 

s 
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Huddleston,  for  the  prosecution,  referred  to  the  stat.  38  Geo.  3,  c.  52, 
8.  2.(a) 
***121    *  *Maulb,  J. — Is  Birmingham  a  county  of  itself? 

J       Huddleston. — It  is  not.     It  is  a  borough — a  town  corporate. 

Maulb,  J. — The  stat.  88  Geo.  3,  c.  52,  s.  2,  only  gives  a  power  to 
prefer  indictments  in  the  adjoining  county,  where  the  offence  was  com- 
mitted in  a  city  or  town  corporate  which  is  a  county  of  itself.  Have 
you  entered  into  a  recognisance  to  pay  the  extra  expenses  under  sect.  12 
of  the  stat.  38  Geo.  3,  c.  52 ?(6) 

Huddletton. — No,  my  lord. 

Maule,  J. — The  place  where  this  offence  was  committed,  if  it  was 
committed  at  all,  was  certainly  Birmingham.  Assuming  the  facts  to  be 
as  alleged,  as  soon  as  three  o'clock  came,  and  the  prisoner  did  not  sur- 
render at  Birmingham,  he  committed  the  offence  there.     There  are 


*, 
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some  particular  ^offences  for  which  a  man  may  be  tried  in  the 


county  where  he  is  taken,  but  this  is  not  one.     The  prisoner 
must  therefore  be  acquitted.  Verdict,  Not  guilty. 

Huddleston,  for  the  prosecution. 
E.  Yardley,  for  the  prisoner. 

[Attorneys — Wateon,  and  Rea.] 

(a)  By  which  it  ii  enacted,  "  That  it  shall  and  may  he  lawful  for  any  prosecutor  or  prosecutors 
to  prefer  his,  her,  or  their  hill  or  hills  of  indictment  for  any  offence  or  offences  committed  or 
charged  to  be  committed  within  the  county  of  any  city  or  town  corporate,  to  the  jury  of  the  county 
next  adjoining  to  the  county  of  such  city  or  town  corporate,  sworn  and  charged  to  inquire  for  the 
king  for  the  hody  of  such  adjoining  county  at  any  sessions  of  oyer  and  terminer,  or  general  gaol 
delivery,  and  that  every  such  bill  of  indiotment  found  to  be  a  true  bill  by  such  jury,  shall  be 
valid  and  effectual  in  law  as  if  the  same  had  been  found  to  be  a  true  hill  by  any  jury  sworn  and 
cnarged  to  inquire  for  the  king  for  the  body  of  the  eo\mty  of  suoh  city  or  town  corporate." 

(6)  By  which  it  is  provided  and  enacted,  "  That  nothing  in  this  act  contained  shall  extend 
or  be  construed  to  extend  to  enable  any  person  to  prefer  any  bill  of  indictment  for  any  offence 
committed  or  charged  to  be  committed  within  the  county  of  any  oity  or  town  corporate,  to  the 
jury  of  suoh  next  said  adjoining  county  as  aforesaid,  or  to  remove  any  indictment  or  other 
criminal  proceeding,  except  the  person  preferring  suoh  bill,  or  applying  for  such  removal,  shall 
enter  into  a  recognisanoe  before  the  court  where  such  bill  shall  be  preferred,  or  the  court  or 
magistrate  to  whom  such  application  shaU  be  made,  as  the  ease  may  be,  in  tb>  3um  of  forty  pound?, 
conditioned  to  pay  che  extra  costs  attending  the  prosecuting  for  suoh  offence  in  such  next  adjoin- 
ing county,  provided  the  court  before  whom  the  trial  is  had  shall  be  of  opinion  that  be  ought  to 
pay  the  same." 


WORCESTER  CITY  ASSIZES. 


BBFORB  MR.  SERGEANT  GASBLEB. 


REGINA  v.  RICHARD  FARLET  and  ANN  JONES.    July  22. 

The  wife  of  A.  went  to  B-.,  an  attorney,  and  produced  a  forged  will  to  him,  and  asked  him  to  ad- 
vance money  to  A.  on  the  property  mentioned  in  it  B.  was  not  then  the  attorney  of  A.,  or 
«n  any  way  acting  as  his  solicitor.    A,'s  wife  left  the  forged  will  with  B.,  who  made  a  copy  of 
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it  A.  afterwards  called  on  B.,  who  told  A.  all  that  had  occurred,  and  returned  htm  the  forged 
will,  declining  to  advance  any  money : — Held,  that  the  conversation  between  A.'s  wife  and  B. 
was  not  a  privileged  communication ;  and  that,  on  the  trial  of  A.  for  forgery,  evidence  might 
he  given  of  it,  and  also  that  the  copy  of  the  forged  will  made  by  B.  might  be  given  in  evi- 
dence, notice  having  been  given  to  A.  to  produce  the  original. 

Forgery. — The  first  count  of  the  indictment  charged,  that  the  pri- 
soners, on  the  13th  day  of  April,  1846,  at  the  parish  of  St.  Nicholas, 
in  the  city  of  Worcester,  feloniously  did  forge  a  certain  will  and  testa- 
ment (setting  it  out),  with  intent  to  defraud  one  William  Welch,  against 
the  statute,  &c.  The  second  count  charged,  that  th^  prisoners  did 
"  offer,  utter,  dispose  of,  and  put  off,  a  certain  other  forged  will  and  tes- 
tament (setting  it  out),  with  intent  to  defraud  William  Welch."  The 
third  and  fourth  counts  were  similar,  but  charged  an  intent  to  defraud 
"  the  heir-at-law  of  the  said  William  Welch."  The  fifth  and  sixth  counts 
were  similar,  but  charged  an  intent  to  defraud  "  such  person  and  per- 
sons as  would  by  law  be  entitled  to  the  said  several  lands,  tenements, 
and  hereditaments  in  the  said  last-mentioned  pretended  will  mentioned 
as  aforesaid."  The  next  six  counts  charged  the  prisoners  with  the 
forging  and  *uttering  of  "  a  certain  other  will  and  testament,"  r«oi  4 
(neither  setting  it  out,  nor  stating  whose  will  it  purported  to  be),  L 
with  the  intents  laid  in  the  first  six  counts.  The  next  six  counts  were 
for  forging  and  uttering  "  a  certain  writing,  purporting  to  be  the  last 
wilPand  testament  of  One  William  Welch,"  with  the  intents  laid  in  the 
first  six  counts.  The  nineteenth  count  charged,  that  the  prisoners 
"  feloniously  did  offer,  utter,  dispose  of,  and  put  off  a  certain  forged 
will  and  testament,  purporting  to  be  the  will  and  testament  of  one  William 
Welch,  deceased,  with  intent  to  defraud  one  William  Welch,"  scienter, 
&c,  and  against  the  form  of  the  statute. 

On  the  part  of  the  prosecution  it  was  proposed  to  show,  that  Richard 
Farley's  wife,  by  his  direction,  took  a  will,  purporting  to  be  the  will  of 
William  Welch  (not  the  will  in  question,  but  another  will,  which  was  also 
forged),  to  Mr.  Cadle,  a  solicitor,  and  asked  if  he  could  advance  her  hus- 
band some  money  upon  mortgage  of  property  under  the  will  of  her 
father,  William  Welch ;  that  she  left  the  will  with  Mr.  Cadle,  who  after- 
wards returned  it  to  her  husband,  Richard  Farley,  and  communicated  to 
him  what  had  passed  with  his  wife ;  that  Mr.  Cadle,  while  this  forged 
will  was  in  his  possession,  examined  it,  and  found  the  water  mark  of  the 
paper  upon  which  it  was  written  to  be  1841  (the  will  purporting  to  have 
been  made  in  1880),  and  made  an  exact  copy  of  it. 

The  evidence  on  this  part  of  the  case  was  as  follows: — 
Mr.  Thomas  Cadle  said — "  I  am  a  solicitor  at  Newent,  and  clerk  to 
the  magistrates  for  twenty  years.  I  know  the  prisoner,  Richard  Farley. 
I  remember  his  wife  coming  to  me ;  she  produced  a  paper.  What  she 
said  was  afterwards  communicated  to  Richard  Farley.  I  was  not  then 
acting  as  his  attorney.  I  did  not  charge  for  the  interview ;  if  I  had 
been  acting  as  his  solicitor  I  should  have  made  a  charge.     She  asked  if 
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I  could  advance  her  husband  some  money  upon  mortgage  of  property 
under  the  will  of  her  father ;  she  produced  what  she  said  was  the  will 
*8151  °^  ^iM'am  Welch,  *and  left  it.  I  had  an  examined  copy  made, 
-*  and  gave  the  original  back  to  Richard  Farley.  If  I  had  found 
the  security  sufficient  I  should  have  advanced  the  money.  I  was  in  no 
other  way  acting  as  the  solicitor  of  Richard  Farley." 

It  was  proved  that  notice  had  been  given  to  the  prisoner  Farley  to 
produce  this  will ;  and  it  not  being  produced,  it  was  proposed  to  give  Mr. 
Cadle's  copy  of  it  in  evidence. 

Newton,  for  the  prisoners,  objected  that  the  interview  between  the 
prisoner  Farley's  wife  and  Mr.  Cadle  was  confidential,  and  that  the  con- 
versation which  then  took  place,  and  the  copy  of  the  will  made  by  Mr. 
Cadle,  were  not  admissible  in  evidence. 

Gaskllb,  Serjt.  (after  having  conferred  with  Maute,  J.),  received  the 
evidence,  and  reserved  the  case  for  the  consideration  of  the  fifteen 
judges,  on  the  question  whether  the  evidence  was  rightly  admitted. 

The  jury  found  both  the  prisoners  guilty. 

Keating  and  ffuddleston,  for  the  prosecution. 

Newton,  for  the  prisoners.  * 

[Attorneys — Daniel  and  Lewi*.] 


BEFORE  LORD  DENMAN,  C.  J. ;  WILDE,  C.  J. ;  POLLOCK,  C.  B.;  PABKR,  B.; 
COLERIDGE,  J.  ;  MAULE,  J. ;  ROLFE,  B.  ;  WIQHTMAN,  J. ;  EARL,  J.  ;  AHD 
WILLIAMS,  J.      [Nov.  14.] 

Newton,  for  the  prisoners. — I  have  to  object,  that  the  evidence  given 
by  Mr.  Cadle  at  the  trial  of  this  case  was  evidence  of  a  confidential  com* 
munication  with  him  as  a  solicitor,  and  therefore  not  legally  admissible 
as  evidence.  In  Jervis's  Archbold,  10th  ed.,  p.  148,  it  is  stated,  that 
♦3161  "  C°ailsel'  ^solicitors,  and  attorneys,  are  privileged  from  giving 
J  (indeed  they  will  not  be  permitted  to  give)  evidence  of  any  mat- 
ters confided  to  them  by  their  clients  in  their  professional  capacity/* 
In  the  case  of  Turquand  v.  Knight,  2  M.  &  W.  98,  where,  in  order  to 
show  that  a  lease  was  deposited  after  an  act  of  bankruptcy,  it  was  pro- 
posed to  ask  an  attorney,  who  had  been  the  attorney  for  the  bankrupt 
after  the  act  of  bankruptcy,  and  had  been  applied  to  by  him  to  raise 
money,  whether  the  bankrupt  had  not  the  lease  in  his  possession  at  that 
time ;  and  it  was  held,  that  this  was  privileged  from  disclosure,  as  being 
a  confidential  communication  made  to  him  relative  to  his  character  as  an 
attorney.  So,  in  the  case  of  Oromack  v.  Heatheote,  2  Brod.  k  B.  4,  an 
attorney  being  requested  to  draw  an  assignment  of  goods,  refused,  and 
the  deed  was  drawn  by  another;  and  the  validity  of  the  deed  being 
questioned  on  the  ground  of  fraud,  it  was  held,  that  the  communication 
made  to  the  attorney  was  professional,  and  that  evidence  of  the  fraud 
proposed  to  be  given  through  him  was  properly  rejected.     The  question 
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then  is,  whether  on  this  evidence,  it  appears  that  Mr.  Gadle  was  con- 
sulted as  attorney. 

Aldbeson,  B. — As  attorney  for  Farley. 

Newton. — The  communication  with  Mr.  Cadle  by  the  wife,  was  a 
communication  by  the  husband ;  they  wanted  a  loan  on  the  property 
bequeathed  by  this  will,  and  Mr.  Gadle  copies  the  will  and  returns  it  to 
them.  Was  not  that  a  communication  to  Mr.  Gadle  in  his  character  of 
attorney  ?  They  do  not  go  to  him  as  a  friend  or  a  neighbour,  but  as  a 
solicitor.  Mr.  Cadle  saysf  that  he  was  in  no  other  way  their  solicitor; 
but  they  went  to  him  because  he  was  a  solicitor,  wishing  him  to  act  for 
them  in  raising  money  on  this  property;  and  the  authorities  go  to  show, 
that,  if  a  communication  be  for  the  purpose  of  raising  money,  that 


♦communication,  though  it  may  lead  to  nothing,  is  privileged,  as 
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much  as  if  an  action  were  depending. 

Pollock,  C.  B. — Then  you  must  argue,  that  a  man  may  always  with 
impunity  go  to  an  attorney  to  discount  a  forged  bill. 

Newton. — I  must  contend  to  that  extent. 

Aldbrson,  B. — Is  not  that  the  reductio  ad  absurdum  ? 

Newton. — Mr.  Phillips,  in  his  Law  of  Evidence,(a)  says,  that  "it 
seems,  that  the  privilege  extends  to  all  cases  where  a  communication  is 
made  to  an  attorney,  or  other  legal  adviser,  in  his  professional  capacity/" 
And  in  the  case  of  Q-reenhough  v.  Gaskell,  1  Myl.  &  E.  101-3,  it  is  laid 
down  by  Lord  Brougham,  G.,  that  "  it  does  not  appear  that  the  protec- 
tion [as  to  communications  to  counsel,  attorneys,  and  solicitors]  is  quali- 
fied by  any  reference  to  proceedings  pending  or  in  contemplation.  If, 
touching  matters  that  come  within  the  ordinary  scope  of  professional 
employment,  they  receive  a  communication  in  their  professional  capacity, 
either  from  a  client,  or  on  his  account,  and  for  his  benefit  in  the  trans- 
action of  his  business,  or,  which  amounts  to  the  same  thing,  if  they 
commit  to  paper,  in  the  course  of  their  employment  on  his  behalf,  mat- 
ters which  they  know  only  through  their  professional  relation  to  the 
client,  they  are  not  only  justified  in  withholding  such  matters,  but  bound 
to  withhold  them,  and  will  not  be  compelled  to  disclose  the  information, 
or  produce  the  paper,  in  any  court  of  law  or  equity,  either  as  party  or 
as  witness."  "  If  it  were  confined  to  proceedings  begun  or  in  contem- 
plation, then  every  communication  would  be  unprotected  which  a  party 
makes  with  a  view  to  his  general  defence  against  attacks  whieh  he 
Apprehends,  although  at  the  time  no  one  may  have  resolved  to  assail 
♦him."  "If  the  privilege  were  confined  to  communications  con-  r*o-to 
nected  with  suits  begun,  or  intended,  or  expected,  or  apprehended,  L 
no  one  could  safely  adopt  such  precautions  as  might  render  any  proceed- 
ings successful,  or  all  proceedings  superfluous."  Was  not  the  taking  of 
this  will  to  Mr.  Gadle  really  that  the  prisoner  might  consult  him  on  his 
title?  and,  if  so,  was  it  not  a  privileged  communication? 

(a)  1  PhilL  on  Et.,  9th  ed.,  eh.  6,  *.  1,  p.  166. 

vol.  n. — 27  s  2 
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Pollock,  C.  B.-*-It  would  be  a  privileged  communication  if  the  fact 
were  so. 

Newton. — Do  I  understand  your  Lordship  to  say,  that  the  consulting 
of  an  attorney  by  a  person  as  to  his  title  to  land  is  a  privileged  commu- 
nication ?   v 

Wilde,  G.  J. — The  person  consulting  his  attorney. 

Parks,  B. — Yes ;  consulting  his  own  attorney. 

Newton. — I  submit,  further,  that  it  would  make  no  difference  as  tc 
the  privilege,  that  the  attorney  would  not  accent  the  retainer,  or  declined 
to  do  the  business.  Here  the  prisoner  wished  to  raise  money  on  mort- 
gage, and  wished  Mr.  Gadle  to  raise  it  for  him,  this  will  being  the  evi- 
dence of  his  title.  The  case  of  Regina  v.  Avery,  8  C.  &  P.  596,  is  an 
authority,  to  a  certain  extent,  against  me,  as  there  Mr.  Justice  PatUson 
received  evidence  of  this  kind ;  but  in  that  case  no  sentence  was  pro- 
nounced on  the  indictment  for  forgery,  as  the  prisoner  was  convicted  of 
another  offence ;  but  even  there  it  was  argued  by  Mr.  Godson,  for  the 
prosecution,  that  the  evidence  was  receivable,  because  the  same  attorney 
was  the  attorney  for  both  parties,  and  that  as  to  that  part  of  the  case 
he  was  not  acting  as  attorney  for  the  prisoner,  but  as  attorney  for  the 
other  party ;  but  if  the  attorney  is  employed  by  the  mortgagor  only,  it 
*3191  *s  con8*8tent  w**h  th**  *caae  that  the  communication  may  be  pri- 
vileged. I  submit  that  the  rule  is,  that  where  the  communication 
is  with  the  attorney,  because  he  is  an  attorney,  the  communication  is 
privileged. 

Lord  Denman,  C.  J. — Mr,  Huddleston,  we  do  not  think  it  necessary 
to  hear  you. 

The  fifteen  judges  held  that  the  evidence  was  properly  received,  and 
that  the  conviction  was  right.(a) 

(a)  On  the  subject  of  privileged  communications,  see  a  rery  elaborate  judgment  of  Vice-chan- 
cellor Knight  Bruce,  in  the  ease  of  Pmrm  Y.  Poow,  16  Law  J.,  Ok,  l&S. 


SHREWSBURY  ASSIZES. 
{Grown  Side). 

BBFOBB  LORD  CHIEF  JUSTICE  WILDR. 


REGINA  v.  BENJAMIN  PAINTER.    July  81. 

It  would  be  always  desirable,  when  a  person  of  weak  intellect  is  examined  before  a  magistrate 
in  a  case  of  felony,  that  the  magistrate's  clerk  should  take  down  .in  the  depositions  the  ques- 
tions put  by  the  magistrate,  and  the  answers  given  by  the  witness  as  to  the  witness's  oapswly 
to  take  an  oath. 

Rape. — The  prisoner  was  indicted  for  ravishing  Sarah  Higgiita,  on  the 
4th  of  May,  1846,  at  Astley  Abbotts. 
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It  was  opened  by  Corbett,  for  the  prosecution,  that  Sarah  Higgins, 
who  was  twenty-eight  years  of  age,  and  Eeziah  Higgins,  who  was  nine- 
teen years  of  age,  were  both  persons  of  weak  intellect,  who  resided  with 
their  sister,  Jemima  Higgins ;  and  that  Jemima  Higgins  having  gone 
to  Bridgenorth  to  receive  some  rents,  leaving  her  sisters  at  home,  the 
♦prisoner  came  to  the  house  and  committed  the  offence  charged.(a)  r*QOA 

On  the  part  of  the  prosecution  Sarah  Higgins  was  called,  and 
from  her  answers  to  questions  put  to  her  by  the  Lord  Chief  Justice,  she 
appeared  not  at  all  to  understand  the  nature  of  an  oath,  and  to  hav* 
no  idea  of  a  future  state. 

Wilde,  C.  J. — When  before  the  magistrate,  was  any  inquiry  insti 
tuted  as  to  this  witness's  competency  to  take  an  oath  ? 

Corbett. — I  am  informed  that  when  before  the  magistrate  she  gave 
such  answers  to  his  questions  as  showed  that  she  was  quite  competent  to 
be  sworn,  and  give  evidence. 

Wildb,  C.  J. — The  depositions  are  quite  in  the  usual  form,  and  do 
not  show  anything  as  to  any  inquiry  into  the  competency  of  this  witness 
in  point  of  intellect.  It  would  be  always  desirable,  where  a  person  of 
weak  intellect  is  examined  before  a  magistrate  in  a  case  of  felony,  that 
the  magistrate's  clerk  should  take  down  in  the  depositions  the  questions 
put  by  the  magistrate,  and  the  answers  given  by  the  witness  as  to  the 
witness's  capacity  to  take  an  oath. 

Sarah  Higgins  was  not  sworn.(J)  Verdict — Not  guilty. 

*  Corbett,  for  the  prosecution.  [>321 

Fortter,  for  the  prisoner. 

[Attorneys — Backhouse,  and  Hinton.] 

(a)  There  im  a  second  Indictment  against  the  prisoner  for  haying  rarished  Kesiah  Higgins 
Immediately  after  the  commission  of  the  offence  obarged  in  the  first  indictment 

(6)  See  the  ease  of  Regina  r.  Dinghy,  I  Car.  £  Kir.  367,  where  a  prisoner  sent  for  a  magistrate 
so  make  a  statement  to  him,  and  the  magistrate  took  down  the  eonrersation  which  passed  between 
him  and  the  prisoner,  before  the  latter  made  his  statement,  and  wrote  it  immediately  under  the 
nana!  heading  of  a  prisoner's  statement,  and  read  this  over  to  the  prisoner  before  the  prisoner 
signed  his  statement  which  followed  it 


HEREFORD  ASSIZES. 
(Civil  Side.) 

BEFORE  LORD  CHIEF  JUSTICE  WILDB. 


REGENA  «.  JOSIAH  BARTLETT,  Clerk.    Aug.  8. 

On  the  trial  of  a  criminal  information,  a  Queen's  eonnsel  ought  not  to  be  of  counsel  for  the  d* 
fendant  without  a  license  from  the  Queen,  or  at  the  least  a  letter  from  the  Secretary  of  State ; 
said  it  is  not  enough  that  an  application  for  a  license  has  been  sent  to  the  Secretary  of  State) 
from  an  assise  town  in  the  country  to  which  no  answer  has  been  rewired  at  the  time  of  the 
amae  being  tried. 


REGINA  v.  HIGGS.    Ox.  S.  C.  1846. 


Criminal  information  for  libel  written  by  the  defendant  of  and  con- 
cerning Mariana,  the  wife  of  Mr.  William  Tozer.     Plea,  not  guilty. 

Before  the  case  was  called  on,  it  was  stated  by  Whateley,  that  a  brief 
had  been  delivered  to  him  for  the  defendant  in  this  case,  and  that  a 
letter  had  been  sent  to  the  Secretary  of  State  for  the  Home  Department 
to  ask  that  a  license  might  be  granted  to  him  as  a  Queen's  counsel,  to 
allow  him  to  plead  against  the  Grown,  but  to  this  letter  no  answer  had 
yet  been  received.  He  stated  that  he  felt  a  difficulty  in  the  matter,  as 
he  had  been  informed  that  on  the  Norfolk  Circuit  a  Queen's  counsel 
had  conducted  the  defence  of  a  misdemeanor  after  an  application  had 
been  made  to  the  Secretary  of  State  for  a  license,  and  before  an  answer 
was  received,  it  being  considered  that  after  such  an  application  a  license 
was  always  granted  as  matter  of  course  if  the  case  was  not  a  govern* 
ment  prosecution. 

Wilde,  C.  J. — I  think  that  there  must  be  a  license,  or  at  least  a  letter 
from  the  Secretary  of  State. 

*3221       *^*  ne^^er  *  license  nor  a  letter  from  the  Secretary  of  State 
J   arrived  before  the  trial  of  the   case,   Whateley  returned  his 
brief.(a)  Verdict — Guilty. 

Tcdfourdy  Serjt.,  and  F.  V.  Leey  for  the  prosecution. 

Corbett  and  Kirwan,  for  the  defendant. 

[Attorneys — Burkitt,  and  W.  0.  Tucker.] 

(a)  See  the  case  of  Regina  r.  Sonet,  9  0.  A  P.  404,  and  note  (a),  lb. 


MONMOUTHSHIRE  ASSIZES. 


(Crown  Side.) 

BEFORE  LORD  CHIEF  JUSTICE  WILDE. 


REGINA  v.  RICHARD  HIGGS.    Aug.  7. 

On  the  trial  of  an  indictment  for  a  burglary,  it  appeared  that  adjoining  to  the  prosecutor's  dweffing- 
hoose  was  a  kiln,  one  end  of  which  was  supported  by  the  end  wall  of  the  dwelling-house ;  and 
that  adjoining  to  the  kiln  was  a  dairy,  one  end  of  which  was  supported  by  the  end  wall  of  the 
kiln.  There  was  no  internal  eommnnication  from  the  dwelling-house  to  the  dairy,  and  the 
roofs  of  the  dwelling-house,  kiln,  and  dairy  were  of  different  heights  : — Held,  that  the  dairy 
was  not  a  part  of  the  dwelling-house,  and  that  a  burglary  could  not  be  committed  by  breaking 
into  it 

Burglary. — The  prisoner  was  indicted  for  burglariously  breaking  and 
entering  the  house  of  John  Jones,  at  Grosmont,  on  the  night  of  the  18th 
July,  1846,  with  intent  to  steal. 

It  appeared  that  on  the  night  of  the  18th  of  July,  1846,  the  prisoner 
broke  into  a  dairy  of  the  prosecutor.  This  dairy  adjoined  a  kiln — one 
of  the  walls  of  the  kiln  supporting  one  end  of  the  dairy,  and  the  kiln 
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adjoined  the  dwelling-house,  one  end  of  the  kiln  being  supported  by  one  of 
the  walls  of  the  dwelling-house.  There  was  no  internal  *commu-  rtooa 
nication  from  the  dwelling-house  to  the  dairy,  but,  to  get  from  the 
dwelling-house  to  the  dairy,  a  person  must  go  from  the  dwelling-house 
by  a  door  into  the  yard,  and  from  the  yard,  by  another  door,  into  the 
dairy.  It  was  proved  by  Miss  Jones  that  the  kiln  and  the  dairy  were  not 
under  the  same  roof  with  the  dwelling-house,  and  that  the  roofs  of  the 
kiln  and  dairy  were  lower  than  the  roof  of  the  dwelling-house. 

W.  H.  Cooke,  for  the  prisoner,  objected  that  the  breaking  into  the 
dairy  was  not  a  burglary,  and  relied  on  the  proviso  contained  in  the  13th 
sect,  of  the  stat.  7  4  8  Geo.  4,  c.  29. (a) 

Greaves,  for  the  prosecution. — That  section  of  the  stat.  7  &  8  Geo.  4, 
c  29,  applies  to  buildings  within  the  curtilage  which  are  separate  from 
the  dwelling-house,  such  as  barns,  and  the  like.  Suppose  that  a  dairy 
was  under  a  dwelling-house,  and  that  the  only  way  to  it  was  by  a  cellar 
flap,  or  suppose  there  was  a  room  in  a  house  which  you  could  only  enter 
by  a  door  at  the  outside.  Could  it  be  contended,  that,  by  reason  of 
these  modes  of  entry,  the  cellar  or  the  ro6m  ceased  to  be  parts  of  the 
dwelling-house  ? 

Wildb,  C.  J. — There  was  a  case  of  Rez  v.  Burrowed,  1  Moo.  C.  C. 
274.(6) 

(a)  By  which  it  ii  provided  and  enacted,  "That  no  building,  although  within  the  same  curti- 
lage with  the  dwelling-house,  and  occupied  therewith,  shall  be  deemed  to  be  part  of  such  dwell- 
ing-house for  the  purpose  of  burglary,  or  for  any  of  the  purposes  aforesaid,  unless  there  shall  be 
a  communication  between  such  building  and  dwelling-house,  either  immediate,  or  by  means  of  a 
covered  and  enclosed  passage  leading  from  the  one  to  the  other." 

(b)  In  that  ease,  the  prosecutor's  house  consisted  of  two  long  rooms,  another  room  used  as  a 
cellar  and  washhouse  on  the  ground-floor,  and  of  three  bedrooms  upstairs,  one  of  them  over  the 
washhouse;  the  bedroom  over  the  houseplace  communicated  with  the  bedroom  over  the  wash- 
house,  but  there  was  no  internal  communication  between  the  washbouse  and  any  of  the  rooms  in 
the  house ;  the  whole  building  was  under  the  same  roof,  and  the  door  of  the  washhouse  opened 
into  a  yard.  The  prisoner  broke  into  this  washhouse,  and  was  breaking  through  the  partition- 
wall  between  the  washhouse  and  the  houseplace,  when  he  was  alarmed  and  detected.  Seven  of 
the  twelve  Judges  thought  that  the  washhouse  was  part  of  the  dwelling-house, — the  other  five, 
that  it  was  not ;  and  the  conviction  was  accordingly  confirmed.  In  Somerville't  cote,  2  Lew.  C.  C. 
113,  the  question  was,  whether  the  premises  which  were  broken  and  entered  formed  a  part  of  the 
dwelling-house  to  which  they  were  attached.  It  was  proved,  that  behind  the  dwelling-house 
there  was  a  pantry ;  to  get  from  the  pantry  to  the  dwelling-house,  it  was  necessary  to  pass  through 
the  kitchen  into  a  passage ;  at  the  end  of  the  passage  there  was  a  door,  and  outside  the  door,  on 
the  left  hand,  was  the  door  of  the  pantry.  When  the  passage  door  was  shut,  the  pantry  door 
wad  excluded  and  open  to  the  yard.  But  the  roof  or  covering  of  the  passage  projected  beyond 
the  door  of  the  passage,  and  reached  as  far  as  the  pantry  door.  There  was  no  door  communi- 
cating directly  between  the  pantry  and  the  house,  and  the  two  were  not  under  the  same  roof. 
The  roof  of  the  pantry  was  "  tea-fail,"  and  leant  against  the  waU  of  an  inner  pantry,  in  which 
there  was  a  latchet  window  common  to  both,  and  which  opened  betwixt  them  j  but  there  was  no 
door  of  communication  between  them.  The  inside  pantry  was  under  the  same  roof  as  the  dwell- 
ing-house. The  prisoners  entered  the  outer  pantry  by  a  window  which  looked  towards  the  yard, 
having  first  eut  away  the  hair-cloth  which  was  nailed  to  the  window-frame.  And  Mr.  Justice 
Ta,*nt°*  held,  that  the  pantry  was  not  a  part  of  the  dwelling-house,  it  not  being  under  the  same 

jof,  nor  included  within  the  passage  by  which  it  was  approached,  and,  consequently,  that  no 
burjrlsury  was  committed  by  the  breaking  and  entering  therein.  So,  in  the  case  of  Rex  v.  Turner, 
6  C.  A  P.  407,  which  was  an  indictment  for  stealing  in  a  dwelling-house,  where  it  appeared  that 
the  place  where  the  felony  was  committed  was  a  bedroom  over  a  stable,  between  which  and  the 
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*<124.1       *  ^  ^  GwArc. — There  the  room  was  under  the  same  roof  as 

J  the  dwelling-house. 
Wilde,  C.  J. — The  objection  must  prevail.    The  statute  is  framed  in 
♦8251  c*ear  an(*  Hrt^ipble  language ;  and  there  is  a  '"great  difference 

-*  between  the  breaking  into  a  dwelling-house,  which  exposes  persons 
to  much  alarm  and  to  the  danger  of  personal  violence,  and  the  breaking 
into  a  place  which  has  no  internal  communication  with  the  dwelling. 
The  learned  counsel  for  the  prosecution  asked  the  witness,  Miss  Jones, 
whether  this  dairy  was  under  the  same  roof  as  the  dwelling-house ;  and 
she  said  it  was  not.  Now,  in  the  case  of  Bex  v.  Burrowes,  as  well  as 
in  the  supposed  cases  put  by  Mr.  Greaves,  the  places  broken  into  were 
parts  of  the  dwelling-house  itself,  and  not  different  from  the  rest  of  the 
house,  except  from  their  being  entered  only  from  the  outside.  Here  the 
dairy  is  a  building  adjoining  the  kiln,  and  the  kiln  adjoins  the  dwelling- 
house.  The  dairy  can  only  be  considered  as  part  of  the  kiln,  because  it 
has  one  of  the  kiln  walls  for  its  support,  and  the  kiln  is  nowise  part  of 
the  dwelling-house,  except  that  one  of  the  house  walls  supports  the  kiln. 
I  think  that  the  dairy  is  not  part  of  the  dwelling-house,  so  that  a  bur- 
glary can  be  committed  in  it,  and  that  the  prisoner  must,  therefore,  be 
acquitted.  Verdict — Not  guilty. 

Greaves,  for  the  prosecution. 
W.  H.  Cooke,  for  the  prisoner. 

[Attorneys — T.  Addams  William*,  and  8.  George.] 

prosecutor's  home  there  wm  not  any  direct  communication,  the  stable  being  a  separate  building, 
neither  under  the  same  roof  nor  communicating  with  it  by  means  of  any  other  building;  it  was 
held  by  Baron  Vaughan,  that  this  was  not  a  stealing  in  a  dwelling-house. 


►326]  'GLOUCESTER  ASSIZES. 

{Crown  Side.) 

BEFORE  MR.   JUSTICE  MAULE. 


REGENA  v.  HALE  and  Others.    Aug.  12. 

Pulling  a  deer-keeper  to  the  ground,  and  holding  him  there  while  another  person  escapes,  is  not 
a  beating  of  the  deer-keeper  within  the  stat  7  4  8  Geo  4,  c.  29,  s.  29.  A  mere  battery  is  not 
sufficient  to  come  within  this  enactment  There  must  be  a  beating  in  the  popular  sense  of  the 
word. 

The  prisoners  were  indicted  for  a  felony  under  7  &  8  Geo.  4,  c.  29,  s. 
29,(a)  for  having  entered  a  purlieu  of  the  Forest  of  Dean  with  intent 

(a)  By  which  it  is  enacted,  "That  if  any  person  shall  enter  into  any  forest,  chase,  or  portico, 
whether  enolosed  or  not,  or  into  any  enclosed  land  where  deer  shall  be  usually  kept,  with  intent 
unlawfully  to  hunt,  coarse,  wound,  kill,  snare,  or  carry  away  any  deer,  it  shall  be  lawful  for  «very 
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unlawfully  to  hunt  and  kill  deer,  and  with  having  unlawfully  beat  and 
wounded  Edward  Brown,  an  assistant  keeper  of  the  Forest,  intrusted 
with  the  care  of  deer,  and  being  then  and  there  in  the  due  execution  of 
his  office. 

It  appeared  from  the  evidence,  that  Edward  Brown,  who  *was  rtog* 
an  assistant-keeper  of  the  Forest  of  Dean,  was  passing  through 
the  Grabtree  enclosure,  at  4  A.*M.,  when  he  observed  the  three  prisoners, 
father  and  two  sons,  going  down  a  ride,  or  public  thoroughfare,  the  old 
man  having  a  gun,  which  was  immediately  divided  into  two  pieces  and 
placed  in  his  pocket.  The  assistant-keeper,  Edward  Brown,  demanded 
the  gun,  and  not  receiving  a  reply,  collared  the  elder  prisoner  for  the 
purpose  of  taking  the  gun,  upon  which  the  two  sons  instantly  seized  the 
witness,  pulled  him  off  their  father,  pulled  him  to  the  ground,  and  there 
held  him  until  the  father  had  escaped.  No  other  violence  was  used,  nor 
was  the  witness  otherwise  beaten  or  wounded  than  by  the  force  necessary 
to  hold  him  on  the  ground. 

Maulb,  J. — This  is  not  either  a  beating  or  a  wounding,  and  the 
assault  is  not  a  felony. 

VenableBj  for  the  prosecution. — Here  was,  at  all  events,  a  battery, 
which  is  defined  by  the  books  to  include  "  every  touching  or  laying  hold 
(however  trifling)  of  another's  person  or  clothes,  in  an  angry,  revenge- 
ful, rude,  or  insolent  manner :  holding  by  the  arm  and  such  like.1' 

Mauls,  J. — This  section  of  the  statute  is  not  satisfied  by  a  mere 
battery,  it  contemplates  a  beating  in  the  popular  sense  of  the  word : 
pulling  a  man  to  the  ground  and  holding  him  there  is  not  a  beating. 

Venables. — It  is  at  all  events  an  assault :  the  prisoners  may  be  con- 
victed under  1  Vict.  c.  85,  s.  11,  which  provides  that  on  the  trial  for  any 
felony,  which  includes  an  assault  against  the  person,  the  party,  though 
acquitted  of  the  felony,  may  be  convicted  of  the  assault. 

W.  S.  Cooke,  for  the  prisoner. — The  assault  contemplated  by  sect. 
11  of  this  statute  applies  only  to  cases  in  which  the  jury  have  to 
determine  the  alternative,  whether  the  act  ^committed  was  a  r*Qog 
felony  or  an  assault,  and  the  party  convicted  of  such  assault  is 
thereby  liable  to  the  punishment  of  hard  labour.  It  was  not  intended  by 
the  Legislature  that  a  mere  common  assault  (the  punishment  for  which 
is  not  hard  labour)  should  render  the  accused  liable  to  a  wrong  punish- 
ment.    Here  no  felony  has  been  committed.     The  prosecutor  is  not, 

person  intrusted  with  the  care  of  raeh  deer,  and  for  any  of  his  assistants,  whether  in  his  presence 
or  not,  to  demand  from  every  such  offender  any  gun,  fire-arms,  snare,  or  engine  in  his  possession, 
and  any  dog  there  brought  for  hunting,  oonrsing,  or  killing  deer,  and  in  case  suoh  offender  shall 
not  immediately  deliver  np  the  same,  *o  seise  and  take  the  same  from  him  in  any  of  those  respect- 
ive places,  or,  upon  pursuit  made,  in  any  other  place  to  which  he  may  have  escaped  therefrom, 
for  the  use  of  the  owner  of  the  deer ;  and  if  any  suoh  offender  shall  unlawfully  heat  or  wound 
amy  person  intrusted  with  the  care  of  the  deer,  or  any  of  his  assistants,  in  the  execution  of  any 
of  the  powers  given  by  this  act,  every  raeh  offender  shall  be  guilty  of  felony,  and,  being  con  - 
wioted  thereof,  shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  ease  of  simple  larceny." 
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therefore,  a  privileged  but  a  private  person ;  and  most  therefore  prefer 
his  common  law  indictment. 

Maulb,  J. — Certainly :  there  is  nothing  here  for  the  jury  to  decide, 
as  the  question  of  the  felony  is  withdrawn;  and  I  agree  that  this  assault 
is  not  within  the  section  of  the  statute.  Verdict — Not  guilty. 

Venablea,  for  the  prosecution. 

W.  H.  Cooke,  for  prisoners. 

[Attorneys — Mason,  and  Q-.  L.  WhatUtf.'] 


{Civil  Side). 

BEFORE  MR.   JUSTICE  MAULE.(a) 

.  DOE  on  the  demise  of  JOHN  WOOD  v.  WILKINS.    Aug.  13. 

In  ejectment,  it  being  prored  by  the  rector  of  the  parish  of  C.  that  no  pariah  register*  existed 
there  of  earlier  date  than  1733,  the  transcripts  of  the  registers  of  that  parish  for  1705  and  1706, 
returned  under  the  70th  canon  of  1603,  were  produced  by  the  registrar  of  the  diocese  from  the 
Bishop's  registry,  and  received  as  evidence  of  a  marriage  in  1705,  and  a  baptism  in  1706,  of 
persons  through  whom  the  lessor  of  the  plaintiff  traced  his  title. 

Ejectment  to  recover  a  farm,  situate  in  the  parish  of  Corse. 
The  lessor  of  the  plaintiff  claimed  the  property  as  the  heir  of  James 
Wood,  of  Gloucester,  banker,  who  died  on  the  20th  of  April,  1836. 

*3291  *^n  tne  Part  °^  tne  lessor  °f  tne  Pontiff,  it  was  proposed  to 
J  give  evidence  of  the  marriage  of  Thomas  Wood  and  Mary  Sea^ 
ger,  at  Croome  d'Abitot,  in  the  county  of  Worcester,  on  the  26th  of 
March,  1705,  and  the  baptism  of  Thomas,  the  son  of  Thomas  Wood  and 
Mary,  his  wife,  on  the  27th  of  the  following  month  of  January,  at  the 
same  place. 

It  was  proved  by  the  Rev.  W.  L.  Isaacs,  the  rector  of  Croome  d'Abi- 
tot, that  there  was  no  parish  register  of  that  parish  earlier  than  the 
year  1733,  and  the  transcripts  of  the  parish  registers  of  Croome 
d'Abitot  returned  under  the  70th  canon  of  1603  were  produced  by  Mr. 
Henry  Clifton,  the  registrar  of  the  diocese  of  Worcester,  from  the 
bishop's  registry  there. 

From  these  transcripts  the  entry  relating  to  the  marriage  of  Thomas 
Wood  and  Mary  Seager,  on  the  26th  of  March,  1705,  and  the  entry 
relating  to  the  baptism  of  Thomas,  son  of  Thomas  Wood,  and  Mary, 
his  wife,  on  the  27  th  of  January,  1705-6,  were  put  in  and  read,  no  objec- 
tion being  taken  to  their  admissibility.(a) 

The  verdict  was  for  the  defendant. 

Talfourd,  Serjt.,  Whateley,  and  F.  V.  Lee,  for  the  lessor  of  the 
plaintiff. 

(a)  Who  sat  for  the  Lord  Chief  Justice  Wilde,  who  had  been  counsel  in  some  of  the  cases  relat- 
ing to  the  will  of  Mr.  James  Wood,  of  Gloucester. 

(b)  See  the  case  of  Walker  v.  Counter  of  Beauchamp,  6  C.  k  P.  552. 
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Kelly,  S.-G.,  Q-odeon,  Butt,  and  Whitmore,  for  the  defendant. 
[Attorneys — Maples  £  Co.,  and  Fyson  $  Co.] 


In  the  ensuing  term,  Talfourd,  Serjt.,  obtained  in  the  Court  of  Ex- 
chequer a  rule  to  show  cause  why  there  should  not  be  a  new  trial ;  which 
rule  was,  after  argument,  discharged. 


•NORTHERN  SUMMER  CIRCUIT,  1846.(a)  [*880 


BBFORB  MB.  JUBTIOB  CBB88WBLL  AND  MB.  JUBTICB  WIGHTMAN. 


LIVERPOOL  SUMMER  ASSIZES. 

(Civil  Side.) 

BBFOBB  MB.  JUSTICE  CRBSSWBLL. 

M'EWEN  v.  WOODS  and  Others.    Aug.  17. 

In  order  to  prore  that  icrip  has  been  called  in  by  a  joint-stock  company,  to  be  regiitered  under 
S  Viet  e.  16,  s.  9,  it  is  not  sufficient  to  call  the  elerk  of  the  broken  who  eent  them  in  for  that 
purpose,  unless  he  produce  the  scrip  itself;  and 

Semblty  that  some  one  from  the  office  of  the  company  itself  should  be  called,  to  prore  that  the 
company  did  in  fact  call  in  the  scrip. 

Assumpsit  for  money  had  and  received. — Pleas,  non  assumpserunt, 
and  set-off. 

The  defendants  in  this  case  were  brokers  in  Liverpool ;  and  on  the 
14th  of  August,  1845,  the  plaintiff  wrote  to  them,  instructing  them  to 
buy  for  him  thirty  "  Limerick  and  Waterford"  shares.  The  course  of 
the  Liverpool  Stock  Exchange  (of  which  the  plaintiff  was  cognisant)  is 
for  brokers  to  deal  in  their  own  names,  and  accordingly  the  shares  were 
bought  by  the  defendants  for  the  plaintiff  in  the  names  of  the  former ; 
and  bought  and  sold  notes  of  the  transaction,  made  out  in  this  form, 
passed  between  them  and  the  brokers  from  whom  they  bought.  The 
shares  were  bought  as  scrip,  and  were  to  be  delivered  on  the  next  settling 
day.  A  few  days  after  the  purchase,  the  shares  were  called  in  to  be 
registered.  The  defendants  accordingly  *sent  the  scrip  in  for  r*ooi 
that  purpose ;  and,  on  this  account,  they  were  unable  to  deliver  L 
them  to  the  plaintiff  at  the  time  appointed.  A  call  was  afterwards  made 
in  respect  of  the  shares,  which  the  plaintiff  refused  to  pay  because  of 

(a)  These  eases  are  reported  by  John  A.  Russell,  Esq.,  B.  A.,  of  Gray's  Inn,  Barrister-at-Law. 

vol.  n.— 28  T 
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such  non-delivery ;  and  he,  at  the  same  time,  revoked  the  authority  of 
the  defendants  with  reference  to  the  transaction  in  question.  The 
defendants  paid  the  call,  and  afterwards  sold  the  shares  at  a  loss ;  and 
under  these  circumstances  they  claimed  to  be  allowed  a  set-off  against 
the  plaintiff  as  pleaded. 

Knowles,  for  the  defendants,  contended,  that  the  non-delivery  of  the 
shares  to  the  plaintiff  was  not  owing  to  any  misconduct  of  the  defend- 
ants ;  and  that  the  plaintiff,  having  given  the  defendants  instructions  to 
buy  the  shares,  and  so  placed  them  in  a  condition  which  compelled  them 
to  pay  the  call,  he  could  not  now  say  that  the  defendants  had  paid  it 
without  his  authority. 

Crbsswell,  J. — What  necessity  was  there  for  sending  in  the  scrip  to 
be  registered  ?  You  must  show  what  there  was  to  compel  the  defendants 
to  do  this. 

Knowle%  referred  to  "  The  Companies9  Clauses  Consolidation  Act"  (8 
Vict.  c.  16) ;  (a)  and  he  then  proposed  to  ask  a  witness  (the  defendants* 
clerk)  whether  the  shares  in  question  had  been  called  in  to  be  registered 
under  this  statute  ? 

Martin,  for  the  plaintiff,  objected  to  this  question. 
♦3321       #Crbsswbll,  J. — Whose  voice  called  them  in  ?    I  cannot  hear 
evidence  of  any  other  than  the  corporate  voice  in  such  a  transac- 
tion ;  does  this  witness  prove  that  ? 

Knowles  then  proposed  to  ask  the  witness,  whether  he  had  sent  in  the 
scrip  to  be  registered  ? 

Martin  objected  to  this  question,  and  contended  that  the  scrip  itself 
should  be  produced. 

Crbsswell,  J.,  allowed  the  objection. 

Knowles. — If  your  Lordship  thinks  that  I  am  bound  to  call  some  one 
from  the  office  of  the  company  to  prove  that  the  scrip  was  called  in  by 
the  company,  and  to  produce  the  scrip  itself,  I  cannot  go  on. 

Cresswbll,  J. — I  think  that  you  are  bound  to  do  both,  at  all  events 
the  latter.  Verdict  for  the  plaintiff. 

Martin  and  Cowling,  for  the  plaintiff. 

Knowles  and  Crompton,  for  the  defendants. 

[Attorneys — Bagshawe  $  Co.,  and  Laces  $  Co.] 


(a)  Seek  9  of  which  enacts,  that  "the  company  shall  keep  a  hook  to  he  called  Hie 
of  Shareholders;'  and  in  such  book  shall  be  fairly  and  distinctly  entered,  from  time  to  time,  the 
names  of  the  several  corporations,  and  the  names  and  additions  of  the  several  persons  entitled 
to  shares  in  the  company,  together  with  the  number  of  shares  to  whioh  such  shareholders  shall  be 
respectively  entitled,  distinguishing  each  share  by  its  number,  and  the  amount  of  the  subscrip- 
tions paid  on  such  shares,"  Ac. 
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A  bought-note  for  the  purchase  of  railway  shares,  signed  by  the  broker  of  the  purchaser,  is  not  a 
« memorandum,  letter,  or  agreement  made  for,  or  relating  to,  the  sale  of  goods,  wares,  or  mer- 
chandises," within  the  fourth  exemption  in  the  Stamp  Aot,  65  Geo.  3,  c.  184. 
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Assumpsit  for  not  accepting  railway  shares.  The  defendant  pleaded 
non  assumpsit  and  various  other  pleas. 

The  witness  who  was  called  to  prove  the  contract  stated,  that  bought 
and  sold  notes  of  the  transaction  in  question,  signed  by  their  respective 
brokers,  had  passed  between  the  parties ;  and  he  produced  a  duplicate 
of  the  note  which  had  been  signed  on  behalf  of  the  plaintiff.  The  learned 
counsel  for  the  defendant  then  asked  the  witness,  whether  any  paper 
was  signed  on  behalf  of  the  defendant  with  reference  to  the  purchase  of 
these  shares ;  and  if  any  such  paper  was  signed,  whether  it  had  been 
stamped.  The  witness  answered  that  such  a  paper  was  signed  on  behalf 
of  the  defendant,  but  that  it  had  been  lost ;  and  that  the  paper  so  signed 
had  not  been  stamped. 

It  was  then  objected  for  the  defendant,  that,  as  the  original  memo- 
randum of  this  contract  had  not  been  stamped,  and  therefore  would  not, 
if  produced,  have  been  admissible  in  evidence,  the  plaintiff  was  not 
entitled  to  give  secondary  evidence  of  its  contents.  Bex  v.  Castlemor- 
ton,  3  B.  &  Aid.  688. 

Cbbsswbll,  J. — Have  you  any  authority  to  show  that  a  contract  like 
this  for  the  sale  of  railway  shares  required  to  be  stamped  ? 

Baines  and  J.  Henderson,  for  the  plaintiff,  contended  that  the  docu- 
ment in  question  did  not  require  to  be  stamped.  The  sale  in  this  case 
was  properly  a  sale  of  scrip ;  and  whatever  might  be  the  rule  as  to 
shares,  they  submitted  that  scrip  was  goods.  Trover  would  lie  for  it.  A 
sale  such  as  this,  therefore,  was  within  the  fourth  exemption  of  the 
Stamp  Act,  which  related  expressly  to  any  "  memorandum,  letter,  or 
agreement  made  for,  or  relating  to,  the  sale  of  any  goods,  wares,  or 
merchandises." 

*  Watson,  contri. — In  the  case  of  Humble  v.  Mitchell,  11  Ad.  r*QQ4 
ft  Ell.  205,  the  Court  of  Queen's  Bench  decided  that  shares  in  a 
joint-stock  banking  company  are  not  goods,  wares,  or  merchandises 
within  the  17th  section  of  the  Statute  of  Frauds.  That  case,  therefore, 
is  an  authority  for  the  position,  that  a  contract  for  the  sale  of  shares,  as 
this  was,  is  not  a  contract  relating  to  the  sale  of  goods,  wares,  or  mer- 
chandises ;  and  that  it  does  not  come  within  the  fourth  exemption  in  the 
Stamp  Act.  This  document,  therefore,  not  having  been  stamped,  secon- 
dary evidence  of  the  contract  is  inadmissible. 

Cbbsswbll,  J.,  refused  to  admit  the  evidence ;  and  accordingly, 

The  plaintiff  was  nonsuited. 

Baines  and  J.  Henderson,  for  the  plaintiff. 

Watson  and  Orompton,  for  the  defendant. 

[Attorneys — Ounliffs  $  Co.,  and  Atkinson.] 


In  the  following  Michaelmas  Term  (in  the  Exchequer,  5th  Nov., 
1846), 
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Baines  moved  for  a  rale  to  show  cause  why  a  verdict  should  not  be 
entered  for  (he  plaintiff  in  the  above  case,  or  a  new  trial  had.  He  con- 
tended, that  secondary  evidence  of  the  contract  was  rejected  improperly, 
on  two  grounds:  first,  because  the  document  which  had  been  lost  was  not 
an  agreement,  inasmuch  as  it  was  signed  on  behalf  of  the  defendant 
only,  and  it  was,  therefore,  not  liable  to  stamp  duty  at  all ;  and,  secondly, 
because,  if  this  were  not  so,  it  was  still  a  memorandum  relating  to  the 
♦3351  8a*e  °^S00^  **ares, an<*  merchandises,  and  was,  therefore,  within 
J  the  fourth  exemption  in  the  Stamp  Act 

Bed  per  CCBiAM.(a)— We  are  of  opinion,  that  there  should  be  no 
rule  in  this  case.  It  appears  to  us,  that  a  transaction  such  as  this  does 
not  come  within  the  description  of  a  sale  of  goods,  wares,  or  merchan- 
dises, so  as  to  be  exempted  from  the  operations  of  the  Stamp  Act ;  and 
we  are  likewise  of  opinion  that  the  broker's  note  does  amount  to  an 
agreement  between  the  parties.(J)  It  should,  therefore,  have  been 
stamped ;  and,  as  it  had  not  been  stamped,  the  learned  judge  was  right 
in  refusirjg  to  receive  secondary  evidence  of  its  contents. 

Rule  refused. 

(a)  Pollock,  0.  B.,  Parke,  Aldereon,  and  Bolfe,  Bs. 

(6)  But  see  on  thlf  point,  Joeepke  y.  Pebrer,  1  0.  A  P.  341,  and  Tomkitu  r.  Savory,  9B.sC 
704.  It  will  be  observed,  bowerer,  that  the  broker's  note  was  not  produced  in  either  of  the** 
oases  as  evidence  of  a  eontraet  between  buyer  and  eeUer;  bat  in  the  former,  morel/  for  the  pur- 
pose of  showing  that  the  broker  himself  had  acted  for  his  principal  in  a  certain  transaction;  and, 
in  the  latter,  to  show  that  a  certain  representation  had  been  made  by  the  broker  to  his  principal, 
which  the  principal  alleged  to  be  ffcise.  These  oases,  then,  taken  in  this  ligh.t,  will  not,  it  it 
submitted,  be  found  to  clash  with  the  decision  reported  in  the  text 
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An  action  against  a  magistrate  for  an  act  done  by  virtue  of  his  office  is  a  local  action ;  and  there- 
fore, If  (since  the  division  of  the  county  of  Lancaster,  by  virtue  of  the  3  6  4  W.  4,  c  71,  a.  4)v 
the  venue  in  such  action  be  laid  in  the  "southern  division"  of  that  county,  but  it  appear  thai 
the  oause  of  action  arose  in  the  "northern  division,''  the  defendant  will  be  entitled  to  a  verdict 
thereof  under  the  SI  Jac.  1,  c  IS,  a.  5. 

Trespass  for  false  imprisonment. 

The  defendant  in  this  case  was  a  magistrate.  The  venue  was  laid  in 
the  "  southern  division"  of  the  county  of  Lancaster.  But  it  appeared 
that  the  cause  of  action  arose  in  the  "  northern  division"  of  that  county. 
*3861  *Bame99  for  the  defendant,  submitted,  that,  under  these  circum- 
J  stances,  the  verdict  must  be  entered  for  the  defendant.  By  stat. 
21  Jac.  1,  c  12,  s.  5,  it  is  enacted,  "  That  if  any  action,  &c,  upon  the 
case,  trespass,  battery,  or  false  imprisonment,  shall  be  brought,  after  the 
end  of  this  present  session  of  Parliament,  against  any  justice  of  peace, 
mayor,  &c,  for  or  concerning  any  matter,  cause,  or  thing  by  them  or 
any  of  them  done  by  virtue  or  reason  of  their  or  any  of  their  office  or 
offices,  the  said  action,  &c,  shall  be  laid  within  the  county  where  the 
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trespass  or  fact  shall  be  done  or  committed,  and  not  elsewhere."  And 
the  statute  goes  on  to  enact,  "thatrif,  at  the  trial,  the  plaintiff  shall  not 
prove  the  cause  of  action  to  have  been  in  the  county  in  which  the  venue 
is  laid,  the  jury  shall  find  for  the  defendant  without  regard  to  any  other 
evidence."  Then,  by  the  3  A;  4  Will.  4,  c.  71,  s.  4,  it  is  enacted,  " That 
hip  Majesty  shall  have  power,  from  time  to  time,  for  the  purpose  of 
carrying  this  act  into  effect,  to  order  and  direct  that  the  Court  of  Com- 
mon Pleas  at  Lancaster  shall  be  holden  at  any  one  or  more  places  in  the 
county  palatine  of  Lancaster  as  he  shall  think  fit,  and  to  divide  the  said 
county  palatine  for  the  purpose  of  the  trial  of  civil  causes,  and  the 
transaction  of  other  civil  business  in  the  said  Court,  and  to  make  rules 
and  regulations  touching  the  venue  in  civil  causes  to  be  tried  within  any 
division  of  the  said  county,  and  all  such  rules  and  regulations  shall  be 
of  the  like  force  and  effect  as  if  the  same  had  been  made  by  the 
authority  of  Parliament,  and  shall  be  notified  in  the  London  Gazette, 
or  in  such  other  manner  as  his  Majesty  shall  think  fit."  In  pursuance 
of  this  act  of  Parliament,  an  order  in  Council,  dated  the  24th  June, 
1835,  was  issued  in  the  London  Gazette  of  the  26th  June,  1835, 
whereby,  for  the  purposes  of  that  act,  the  county  palatine  of  Lancaster 
was  divided  into  the  "  northern  division"  and  the  "  southern  division ;" 
and  that  order  contained  the  following  proviso :  "  Provided  nevertheless, 
and  we  do  further  order  and  direct,  that,  in  all  cases  of  civil  actions  in 
the  said  Court  of  Common  pleas,  *in  which  the  venue  is  by  law  r«Qo>r 
local,  the  issues  therein  shall  be  tried  at  Lancaster  in  cases  where 
the  cause  of  action  shall  have  arisen  in  the  '  northern  division,'  and  at 
Liverpool  where  the  cause  of  action  shall  have  arisen  in  the  '  southern 
division/  in  like  manner  as  if  the  two  divisions  were  two  separate 
counties ;  and  the  declarations  in  such  actions  shall  have  in  the  margin, 
in  addition  to  the  ordinary  venue,  the  words  *  northern  division'  or 
*  southern  division,'  as  the  case  may  require ;  but  no  other  alteration 
from  the  ordinary  form  shall  be  necessary."  This  being  so,  and  the 
cause  of  action  in  the  present  instance  having  arisen  in  the  northern 
division  of  the  county,  the  venue  should  have  been  laid  in  the  "  northern 
division ;"  and  as  this  has  not  been  done,  the  action  cannot  be  tried  at 
Liverpool. 

Knowles,  contra. — The  order  in  council  of  the  24th  June,  1835,  does 
not  apply  to  this  case ;  and,  even  if  it  did,  there  is  no  authority  for 
that  order  by  act  of  Parliament.  Before  the  stat.  21  Jac.  1,  c.  12,  s. 
5,  an  action  against  a  magistrate  might  be  brought  in  any  county.  The 
statute  of  James  certainly  restricted  this,  and  rendered  it  necessary  to 
lay  the  venue  in  such  cases  in  the  county  where  the  cause  of  action  arose. 
But  still  this  did  not  make  such  actions  strictly  local.  Local  actions  are, 
properly  speaking,  such  only  as  relate  to  land, — where,  in  fact,  the 
venue  is  of  necessity  local,  as  in  the  action  of  ejectment,  because  the 
judgment  therein  cannot  be  executed  except  in  the  county  in  which  the 

t2 
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cause  of  action  arose.  This  action  is  not  one  of  that  kind  ;  and  there- 
fore it  is  not  affected  by  the  order  in  council,  because  that  applies  only 
to  actions  where  the  venue  is  by  law  local. 

Cresswell,  J. — Are  not  some  actions  by  law  local,  which  merely 

sound  in  damages,  as  trespass  to  land  without  ejectment  ?    How,  then, 

can  it  be  said  that  the  reason  why  such  actions  only  as  relate  to  land  are 

♦3381  ^  l*w  loc*l  **»  ^at  in  *them  the  judgment  cannot  be  executed 

out  of  the  county  in  which  the  cause  of  action  arose  ? 

Knowles. — At  all  events  the  statute  of  James  does  not  make  this  a 
local  action ;  and  it  was  clearly  not  local  at  common  law.  Was  it,  then, 
made  local  by  the  order  in  council  ?  That  could  not  be;  because  the 
act  of  parliament  under  which  that  order  was  issued  did  not  empower  the 
Crown  to  declare  that  to  be  a  local  action  which  was  not  previously  so 
by  law. 

Baines  was  heard  in  reply. 

Cresswell,  J.  (after  consulting  with  Wightman,  J.) — I  am  of  opinion 
that  the  verdict  in  this  case  must  be  entered  for  the  defendant.  It 
appears  to  me  that  this  action  is  made  local  by  the  stat.  21  Jac.  1,  c  12, 
s.  5,  just  as  much  as  if  it  had  been  local  at  common  law ;  and  that, 
therefore,  this  order  in  council,  applying  in  general  terms  to  all  actions 
in  which  the  venue  is  by  law  local,  applies  to  actions  like  the  present, 
and  it  has,  with  reference  thereto,  all  the  force  of  an  act  of  Parliament. 
Since  then  the  evidence  has  not  shown  any  act  of  the  defendant  done 
by  him  as  a  magistrate  in  this  matter  within  the  "  southern  division"  of 
this  county,  I  think  that  the  plaintiff  has  not  laid  his  venue  so  as  to 
satisfy  the  words  of  the  statute.  There  must,  therefore,  be  a  verdict  for 
the  defendant.  Verdict  for  the  defendant 

Knowles  and  Asphtnd,  for  the  plaintiff. 

Baines  and  Pashley,  for  the  defendant. 

[Attorneys— IT.  P.  Roberto,  and  Backhouse.'] 


♦889]  *(Orotm  Side.) 

*BEFORB  MB.  JUSTICE  WIGHTMAN. 

REGINA  v.  GREENWOOD  and  Others.    Aug.  21. 

If,  on  the  trial  of  an  indictment  for  a  robbery  with  riolenee,  the  robbery  be  not  proved,  the  pri- 
soner cannot  be  found  guilty  of  the  assault  only  (under  7  W.  4  k  1  Viet  e.  S6,  a,  11),  unless  it 
appear  that  raeh  assault  was  committed  in  the  progress  of  something  which,  when  completed, 
would  be,  and  with  intent  to  commit,  a  felony. 

The  prisoners  were  indicted  for  a  robbery  with  violence. 

From  the  evidence  adduced  on  behalf  of  the  prosecution,  there  did  not 
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appear  to  be  any  proof  that  a  robbery  had  been  committed.  It  was, 
however,  contended  by 

Brandt,  for  the  prosecution,  that  there  was  sufficient  evidence  where- 
on to  convict  the  prisoners  of  the  assault,  under  the  7  Will.  4  k  1  Vict, 
a  85,  s.  11,  which  enacts,  "  that  on  the  trial  of  any  person  for  any  of 
the  offences  thereinbefore  mentioned,  or  for  any  felony  whatever,  when 
the  crime  charged  shall  include  an  assault  against  the  person,  it  shall  be 
lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty 
of  assault  against  the  person  indicted,  if  the  evidence  shall  warrant  such 
finding." 

Wightman,  J.,  (after  consulting  with  CressweU,  J.) — The  prisoners 
cannot  be  found  guilty  of  the  assault  charged  in  this  indictment,  unless 
it  appear  that  such  assault  was  committed  in  the  progress  of  something 
which,  when  completed,  would  be,  and  with  intent  to  commit,  a  felony. 
The  stat.  T  Will.  4  &  1  Vict.  c.  85,  s.  11,  does  not  apply  to  any  other 
case;  and  therefore,  unless  the  jury  are  satisfied  that  the  prisoners 
intended  to  rob,  or  did  actually  rob  the  prosecutor  at  the  time  they 
assaulted  him,  they  cannot  be  convicted  of  such  assault  under  this  in- 
dictment. 

The  prisoners  were  acquitted.(a) 

*Brandt  and  Eastwood,  for  the  prosecution.  r*S40 

James,  for  the  prisoners.  L 

(a)  Bat  see  Ettiit  com,  8  C.  k  P.  654.  There  the  prisoner  wu  indicted  for  a  robbery  with  vio- 
lenoe,  and  the  jury  found  him  guilty  of  an  assault,  but  without  any  intention  to  commit  a  felony; 
and  it  wai  held  (per  Park,  J.,  and  Aidmon,  B.),  that  this  special  finding  did  not  take  the  caie 
out  of  the  operation  of  the  statute.    See  also  the  ease  of  JUyirna  v.  Birth,  ante,  p.  193. 


REGINA  v.  BUTLER.    Aug.  21. 

Where  a  servant  received  money  from  his  master,  in  order  to  pay  the  wages  of  certain  work-peo- 
ple therewith,  and  in  the  book  in  whieh  the  account  of  the  moneys  so  paid  was  kept  by  the 
servant  entries  were  found  charging  the  master  with  more  money  than  the  servant  had  actu- 
ally disbursed,  but  there  was  no  proof  that  he  bad  ever  delivered  this  aooomnt  to  his  master:— 
Bdd,  that  this  did  not  amount  to  larceny  in  the  servant 

Thb  prisoner  was  indicted  for  larceny. 

It  appeared  from  the  evidence  that  the  prosecutors  were  spinners,  and 
that  the  prisoner,  who  was  in  their  employ,  had  been  from  time  to  time 
intrusted  by  them  with  money  for  the  purpose  of  paying  the  wages  of 
their  work-people.  The  duty  of  the  prisoner  was  to  keep  an  account  in 
%  book  of  the  moneys  which  he  so  disbursed.  This  book  was  produced 
at  the  trial ;  and  on  its  being  so  produced,  it  was  proved  to  contain  three 
entries  made  by  the  prisoner,  in  each  of  which  he  had  charged  his 
employers  with  more  money  than  he  had  paid  on  their  account.  The 
book  had  been  balanced  by  the  prisoner,  but  there  was  no  evidence  that 
he  had  actually  accounted  with  his  employers. 
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Wightman,  J.,  stopped  the  case.  The  question  here  is,  did  the  pri- 
soner in  fact  deliver  this  account  to  his  employers  ?  True  it  is,  that  here 
are  certain  entries,  made  by  the  prisoner,  which  are  incorrect;  but  they 
are  entries  which,  perhaps,  he  never  intended  to  deliver,  or  if  he  did 
deliver  them,  to  deliver  them  with  explanations.  But  this  was  not 
accounting ;  and  there  must  in  this  case  have  been  an  accounting,  in 
order  to  fix  the  prisoner  with  the  larceny. 

The  prisoner  was  acquitted. 

Hulton,  for  the,  prosecution. 


♦841]      *REGINA  v.  HAMBLET  HOLCROFT.    Aug.  22. 

SembU,  that  on  an  indictment  for  carnally  knowing  and  abusing  a  female  child  under  the  age  of 
ten  years,  which  does  not  charge  any  assault,  the  prisoner  cannot  he  oonrieted  of  an  assault 
under  the  11th  section  of  the  stat  7  WilL  4  A  1  Viet  e.  86. 

The  indictment  charged  the  prisoner  with  the  felony  of  having 
carnally  known  and  abused  one  Sarah  Green,  a  girl  under  the  age  of 
ten  years.     The  indictment  did  not  contain  any  charge  of  assault. 

The  case  was  proved,  and  evidence  was  given  to  show  that  there  had 
been  penetration. 

Joseph  Pollock,  for  the  prisoner,  in  addressing  the  jury,  submitted 
that  the  evidence  of  penetration  was  insufficient ;  and  suggested,  that, 
if  the  jury  should  be  of  that  opinion,  they  might  convict  the  prisoner 
of  an  assault,  under  the  stat.  1  Vict.  c.  85,  s.  11. 

Wightman,  J. — I  fear  that  on  an  indictment  in  this  form  I  cannot 
put  that  alternative  to  the  jury.  The  indictment  does  not  charge  any 
assault,  it  merely  alleges  that  the  prisoner  carnally  knew  and  abused  this 
child;  and  the  question  is,  whether  this  charge  of  carnally  knowing 
and  abusing  necessarily  includes  an  assault.  It  appears  to  me  that  it 
does  not. 

Joseph  Pollock. — That  appears  to  Jiave  been  the  view  taken  by  the 
learned  judges  in  the  cases  of  Regina  v.  Banks,  8  C.  &  P.  574 ;  Regina 
v.  Martin,  9  G.  &  P.  218,  and  2  M.  C.  C.  123 ;  and  Regina  v.  Meredith, 
8  C.  &  P.  589. 

Monk,  for  the  prosecution. — In  the  case  of  Regina  v.  M'Rue,  8  C. 
&  P.  641,  the  prisoner  was  convicted  of  an  assault  on  an  indictment  for 
this  offence. 

♦3421       *Wightman,  J. — I  entertain  a  strong  opinion,  but  I  will  con- 
J  suit  my  brother  Oresswell. 

His  Lordship,  having  conferred  with  Mr.  Justice  Oresswell,  said,  "  My 
brother  Oresswell  agrees  with  me  in  opinion,  that  in  this  case  a  verdict 
of  guilty  of  an  assault  cannot  be  received ;  but  it  is  a  point  which  ought 
to  be  settled ;  and  as  in  the  case  of  Regina  v.  M'Rue,  a  conviction  for 
an  assault  upon  an  indictment  in  this  form  was  taken  before  three  learned 
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judges,(a)  I  shall,  if  necessary,  adopt  that  course,  in  order  that  the 
point  may  be  submitted,  if  necessary,  to  the  fifteen  judges:"  and,  in  his 
summing  up,  his  Lordship  said,  "  Supposing  you  are  not  satisfied  of 
actual  penetration,  but  satisfied  of  something  short  of  it,  of  some  vio- 
lence, not  great  in  degree,  but  still  of  some  amount,  used  by  the  prisoner 
towards  the  child,  I  shall  tell  you,  for  the  purpose  of  to-day,  that  you 
may  acquit  the  prisoner  of  the  felony  and  find  him  guilty  of  an  assault. 
I  shall  ask  you,  first,  whether  he  is  guilty  of  the  whole  charge ;  and, 
secondly,  whether,  if  not  guilty  of  the  felony,  he  did  attempt,  against 
the  will  of  the  child,  something  of  th|  kind  represented." 

Verdict — Guilty  of  the  felony. 

Monky  for  the  prosecution. 

Joseph  Pollock,  for  the  prisoner. 

[Attorneys —  Wagttaffe,  Marsh  $  Barratt,  and  Dodd.] 

(a)  Mr.  Justice  Boeanquet,  Mr.  Justice  Coleridge,  and  Mr.  Justioe  Coltman. 


•REGINA  v.  BENJAMIN  BARRETT.    Aug.  25.     [*343 

Where  an  engineer,  who  had  charge  of  an  engine  which  was  worked  for  the  purpose  of  keeping 
up  a  supply  of  pure  air  in  a  mine,  neglected  his  duty,  so  that  the  engine  stopped  and  the  mine 
thereby  became  charged  with  foul  air,  which  afterwards  exploded  and  caused  the  death  of  one 
of  the  miners : — Held,  that  in  such  a  case  the  engineer  could  not  be  convicted  of  manslaughter 
on  an  indictment  which  did  not  allege  a  duty  in  him  whioh  he  had  neglected  to  perform. 

Manslaughter. — The  indictment  charged,  that,  before  and  at  the 
time,  &c,  the  prisoner  was  in  the  employ  of  W.  S.  and  others  at  their 
colliery,  and  was  then  and  there  employed  to  superintend  and  keep  in 
motion  the  working  of  an  engine  at  the  said  colliery,  for  pumping  out 
the  water  from  the  underground  workings  of  the  said  colliery,  and  thereby 
keeping  a  clear  and  free  course  for  the  passage  of  atmospheric  air  through, 
and  the  dispersing  of  foul  air  and  noxious  gases,  and  especially  a 
destructive,  &c,  gas,  called  carburetted  hydrogen  gas,  which,  in  the 
absence  of  such  free  and  clear  passage  of  atmospheric  air,  would  accu- 
mulate and  become  of  great  volume  and  quantity  in  the  said  colliery. 
It  then  charged  that  the  prisoner  in  and  upon  one  J.  H.  feloniously 
made  an  assault,  and  that  the  prisoner,  on,  &c,  and  for  two  days  before, 
at,  &c,  did  feloniously  absent  himself  from  the  said  colliery,  and  did 
feloniously  neglect  and  refuse  to  superintend  and  keep  in  motion  the 
working  of  the  said  engine,  and  did  thereby  feloniously  prevent  a  clear 
and  free  course  being  left  for  the  passage  of  atmospheric  air  through  the 
said  workings,  and  did  cause  foul  and  noxious  gases,  and  especially  car- 
buretted hydrogen  gas,  to  accumulate  and  increase  in  the  workings  of 
the  said  colliery ;  and  that  the  prisoner  did  feloniously  cause  and  occa- 
sion divers  large  quantities  and  volumes  of  carburetted  hydrogen  and  other 
noxious  and  inflammable  gases,  which  had  accumulated  and  increased  in 
the  said  colliery,  to  surround  and  be  near  to  and  about  the  said  T.  IL, 

voi*  n. — 29 
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then  and  there  being  a  collier,  employed  in  the  said  colliery,  and  then 
and  there  using  a  lighted  candle  in  the  same,  and  did  then  and  there 
feloniously  cause  the  said  carburetted  hydrogen  and  other  gases,  by 
then  and  there  being  so  feloniously  caused  to  surround  and  be  near  to 
and  about  the  said  T.  H.,  then  and  there  instantly  and  with  great  vio- 
*3441  lence  *°  become  ignited  and  *explode,  and  then  and  there  to  burn, 
bruise,  and  wound  him,  the  said  T.  H.,  thereby  giving  him, 
on  the  face,  kcn  divers  mortal  wounds,  &c,  of  which  he  languished  and 
died. 

There  were  two  other  counts  in  the  indictment,  in  which  many  of  the 
allegations  contained  in  the  first  count  were  omitted ;  but  each  of  which 
laid  the  same  cause  of  death,  and  charged  it  as  having  occurred  in  the 
same  way  as  the  first  count. 

The  facts  of  the  case,  as  opened  by  the  counsel  for  the  prosecution, 
appeared  to  be  as  follow : — The  deceased  had  worked  in  a  coal  mine, 
which  was  at  a  short  distance  from  an  old  coal  mine  which  had  ceased 
to  be  worked ;  and,  between  the  two  mines,  there  was  a  passage  for  the 
admission  of  air  into  the  new  mine.  In  the  old  coal  mine  there  was  an 
engine  which  was  used  for  the  purpose  of  pumping  the  water  out  of  that 
mine,  in  order  that  the  passage  between  the  two  mines  might  be  kept 
free ;  and  the  prisoner,  who  was  an  engineer,  had  been  employed  to 
work  this  engine.  The  prisoner  had  absented  himself  from  his  duty  for 
three  days,  during  which  time  the  engine  did  not  work ;  and  the  conse- 
quence of  this  was,  that  the  water  collected  in,  and  prevented  the  air 
from  circulating  through  the  passage  between  the  two  mines,  thereby 
occasioning  an  accumulation  of  foul  air,  as  charged  in  the  indictment. 
While  things  were  in  this  state,  the  deceased  entered  the  mine  with  a 
lighted  candle,  whereupon  the  foul  air  exploded,  and  he  received  the 
injuries  of  which  he  died. 

Monk,  for  the  prisoner. — These  facts,  if  proved,  do  not  amount  to  an 
indictable  offence.  All  that  they  show  is,  that  the  prisoner  was  guilty 
•of  a  breach  of  a  civil  contract.  The  charge  in  the  indictment  amounts 
to  no  more  than  a  mere  non-feasance, — it  discloses  no  act  of  mis-feasance. 
But  acts  of  mere  non-feasance  do  not  make  a  man  criminally  liable, 


*345] 


except  in  cases  where  he  omits  to  discharge  a  duty  imposed  *upon 


him  by  law,  as  for  example,  the  duty  of  a  parent  to  support  his 
child.  In  all  other  cases  there  must  be,  in  order  to  support  a  criminal 
charge,  some  act  done,  not  the  mere  omission  or  neglect  to  do  an  act ; 
and  he  cited  Rex  v.  Green,  7  C.  &  P.  156,  where  it  was  held : — that,  to 
make  the  captain  of  a  steam-vessel  guilty  of  manslaughter,  in  causing  a 
person  to  be  drowned  by  running  down  a  boat,  the  prosecutor  must  show 
some  act  done  by  the  captain ;  and  that  a  mere  omission,  on  his  p*»rt, 
to  do  the  whole  of  his  duty,  is  not  sufficient  for  that  purpose. 

Wightman,  J.,  was  of  opinion  that  the  facts  as  charged  did  not  con- 
stitute an  indictable  offence  observing,  that  the  indictment  contained  no 
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direct  allegation  that  it  was  the  duty  of  the  prisoner  to  do  that  which  he 
was  alleged  to  have  neglected  to  do :  (a)  and,  accordingly, 

The  prisoner  was  acquitted. 

Brandt  and  Sutton,  for  the  prosecution. 

Monk,  for  the  prisoner. 

(a)  See  also  Reg,  v.  Alien  and  Clarke,  7  0.  &  P.  153 ;  and  Regina  v.  Haines,  post,  p.  368. 
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BEFORE  MR.  BARON  ALDER80N  AND  MR.  BARON  BOLPB. 


LIVERPOOL  ASSIZES. 


(Civil  Side). 
BEFORE  MR.   BARON  KOLFE. 


WALKER  v.  MELLON.    March  25. 

In  indebitatue  a—vmpeit  for  goods  sold  and  delivered,  the  defendant  cannot  show,  nnder  the  plea 
of  non  aeeumpeit,  that  at  the  time  of  the  sale  the  goods  sold  did  not  belong  to  the  vendor,  and 
that  they  were  afterwards  reclaimed  by  the  real  owner. 

Assumpsit  for  goods  sold  and  delivered.     Fleas,  non  assumpsit,  and 
set-off. 

The  facts  of  the  case  were  as  follow : — The  defendant  had  bought  a 
large  quantity  of  bricks  from  the  plaintiff,  which,  at  the  time  of  the 
purchase,  were  lying  on  land  on  which  the  plaintiff  had  liberty  to  make 
bricks.     Soon  after  the  purchase  the  defendant  removed  a  considerable 
portion  of  the  bricks ;  but  before  this  time  he  had  had  the  whole  quan- 
tity counted,  and  a  lock  put  upon  the  gate  of  the  field  in  which  they 
were  lying.     It  was  admitted,  that  the  defendant  had  taken  possession 
of  the  whole  of  the  bricks  under  the  purchase.     Whilst  the  defendant 
-was  removing  the  bricks,  however,  a  person  of  the  name  of  Cope  laid 
claim  to  them  under  the  following  circumstances : — Cope  had  been  in 
the  habit  of  buying  bricks  from  the  plaintiff,  and  of  paying  for  them 
partly  in  money  and  partly  in  malt.     During  this  course  of  dealing, 
Cope  had  supplied  the  plaintiff  with  malt  to  a  greater  amount  than  the 
value  of  the  bricks  which  he  had  had  in  return ;  and  it  appeared,  that, 
by  an  agreement  *with  the  plaintiff's  wife,  who  was  his  agent  in  1**347 
the  transaction,  the  bricks  sold  by  the  plaintiff  to  the  defendant 
bad  been  previously  appropriated  to  Cope  in  satisfaction  of  his,  Cope's, 
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claim  for  the  malt  so  supplied  by  him  to  the  plaintiff;  Oope  accordingly 
took  possession  by  force  of  all  the  bricks  which  the  defendant  had  not 
removed.     Under  these  circumstances,  it  was  contended  by 

Watson  and  Tomlinson,  for  the  defendant,  that  the  plaintiff  was  not 
entitled  to  recover.  In  order  to  support  the  count  "  for  goods  sold  and 
delivered,"  it  must  appear,  that,  by  the  sale,  the  vendor  actually  passed 
the  property  in  the  goods  to  the  vendee.  Unless,  therefore,  it  appear 
that  at  the  time  of  the  sale  the  vendor  had  the  property  in  the  goods, 
that  count  will  not  be  supported,  even  although  there  be  proof  of  a 
delivery  of  such  goods  to  the  vendee.  The  old  form  of  this  count  was 
for  "goods  of  the  plaintiff"  sold  and  delivered.  And  that  form  was 
abandoned,  merely  in  order  to  avoid  the  difficulties  which  arose  upon  it, 
in  cases  where  actions  were  brought  by  principals  to  recover  the  price 
of  goods  which  had  been  sold  by  their  agents  in  their  own  names.  The 
form  itself  was  in  accordance  with  the  nature  of  the  contract  of  sale, 
which  implies  that  the  vendor  does  in  fact  transfer  a  property  in  the 
thing  sold ;  but  this  cannot  be  done,  if,  at  the  time  of  the  sale,  such 
property  do  not  exist  in  him.  If,  therefore,  it  appear,  as  it  does  in  this 
case,  that  at  the  time  of  the  sale  the  vendor  had  no  property  in  the 
goods  sold,  this  fact  is  admissible  in  evidence,  under  the  general  issue, 
to  disprove  the  count  for  goods  sold  and  delivered. 

Rolfe,  B. — What  is  your  proposition  ?  Is  it,  that,  in  every  case  of 
an  action  for  goods  sold  and  delivered,  the  defendant  may  show,  under 
the  general  issue,  that,  at  the  time  of  the  sale,  the  vendor  was  not  the 
owner  of  the  goods ;  or  is  your  proposition  merely  this,  that  although 
*<U81  ^e  800<*8  *n  question  were  in  fact  sold  and  delivered,  yet  *that 
J  the  plaintiff  cannot  maintain  the  present  action,  not  simply 
because  the  goods  were  not  his  at  the  time  of  the  sale,  but  because  they 
have  since  been  reclaimed  by  the  owner  ?  You  do  not  appear  to  assert 
that  you  can  show,  merely  that  the  plaintiff  had  no  title  to  these  goods; 
but  what  you  rely  on  seems  to  be,  that  the  goods  have,  since  the  sale, 
been  actually  reclaimed  by  the  real  owner.  If,  however,  this  were 
allowed  to  be  shown  under  the  general  issue,  then  we  should  get  into 
this  difficulty,  that,  in  a  case  like  this,  that  plea  might  be  a  good  plea 
at  one  period  after  the  sale,  and  not  at  another. 

Tomlinson  referred  to  Allen  v.  Hopkins,  13  M.  &  W.  94. 

Rolfe,  B. — That  case  is  no  authority  for  you ;  for  there  the  defence, 
that  the  plaintiff  was  not,  at  the  time  of  the  sale,  the  real  owner  of  the 
goods,  and  that  the  real  owner  had  been  since  paid  for  the  goods,  was 
specially  pleaded.  It  rather  seems  to  confirm  my  opinion  of  the  case 
now  before  us ;  and  my  present  opinion  of  this  case  is,  that  the  plaintiff 
must  have  a  verdict. (a)  Verdict  for  the  plaintiff. 

(a)  See  Reg.  Oen.  Hil.  Term,  4  W.  4,  Pleading*  in  particular  actions,  tit  "  Assumpsit,"  *••  ** 
"  In  an  action  of  indebitatue  anvmjmt  for  goods  sold  and  delivered,  the  plea  of  non  amumpnt  wiH 
operate  as  a  denial  of  the  $aU  and  delivery  in  point  of  fact" 
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Martin  and  H.  Hill,  for  the  plaintiff. 
Watson  and  TomltMon,  for  the  defendant. 

[Attorneys — Heathy  and .] 


•CAINE  v.  HORSEFALL.    March  27.  [*849 

By  an  agreement  between  an  African  merchant  and  an  African  captain,  the  latter  was  to  have  a 
commission  of  "  £6  per  cent,  on  the  net  proceed*  of  the  homeward  cargo,  after  deducting  the 
usual  charges  :w — Held,  that  parol  evidence  was  not  admissible  to  show,  that,  under  this  kind 
of  ©on tract,  acoording  to  the  course  of  dealing  between  African  captains  and  African  merchants, 
the  captain  was  entitled  to  his  commission  on  the  whole  amount  for  whioh  the  cargo  had  been 
sold,  and  not  merely  on  the  net  sum  that  had  come  to  the  hands  of  the  merchant  as  the  result 
of  that  sale. 

Assumpsit  for  work,  labour,  and  commission.  Pleas,  non  assumpsit ; 
payment,  and  set-off. 

The  plaintiff,  in  this  case,  was  an  African  captain ;  the  defendant  was 
an  African  merchant.  The  African  trade  is  carried  on  almost  entirely 
by  way  of  barter ;  and  the  captains  who  command  ships  engaged  in  that 
trade,  are  generally  paid  by  a  commission  on  the  sale  of  the  home  cargo. 
The  contract  between  the  present  plaintiff  and  defendant  was  made  by 
a  letter,  dated  the  3d  February,  1845,  addressed  by  the  latter  to  the 
former ;  and  in  that  letter  there  was  the  following  passage : — 

"  Your  commissions  are  6  per  cent,  on  the  net  proceeds  of  the  home- 
ward cargo,  after  deducting  the  usual  charges,  viz.  £4  per  ton  of  the 
gross  sales  of  the  oil  if  taken  from  the  quay ;  41.  15s.  per  ton  if  taken 
from  the  warehouse." 

A  voyage  to  Africa  and  back  was  undertaken  by  the  plaintiff  on  the 
above  terms ;  and,  after  the  home-cargo  was  disposed  of,  an  account  was 
delivered  to  him  by  the  defendant ;  in  which  the  latter  allowed  him  the 
commission  of  £6  per  cent,  on  the  sums  which  had  been  actually  realized 
by  the  sale,  but  not  on  the  bad  debts.  With  reference  to  these  latter, 
the  commission  was  allowed  only  on  the  dividends  which  had  been 
received  in  respect  °*  them.  The  sums  so  respectively  allowed  had  been 
paid. 

Martin,  for  the  plaintiff  (in  his  opening),  contended,  that  the  defend- 
ant had  no  right  to  deduct  the  commission  in  respect  of  bad  debts.  By 
so  doing  the  defendant  sought  to  make  the  plaintiff  a  co-adventurer  with 
refeience  to  this  cargo.  But  he  was  not  so  in  fact.  The  captain  had 
no  control  over  the  cargo  after  its  arrival ;  but  the  sole  disposal  of  it 
was  in  the  hands  of  the  merchant,  who  might  sell  it  or  not  just  as  he 
pleased,  and  to  whom  and  when  he  pleased.  If,  ^therefore,  the  r*orA 
merchant  did  not  choose  to  sell  the  cargo  at  all,  then — if  the 
defendant's  construction  of  the  contract  was  the  correct  one — the  captain 
would  be  entitled  to  nothing.  It  would,  however,  be  shown  by  evidence, 
that,   according  to  the  universal  practice  of  the  African  trade,  the 

U 
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meaning  given  by  the  defendant  to  the  term  "  net  proceeds"  was  in- 
correct. 

Accordingly  a  witness  was  called  on  behalf  of  the  plaintiff,  who 
stated  that  he  was  well  acquainted  with  the  dealings  of  the  African 
trade;  and 

Martin  proposed  to  ask  him  the  following  question: — What  is  the 
meaning  of  the  words  "  net  proceeds"  in  this  kind  of  contract,  according 
to  the  course  of  dealing  between  African  captains  and  African  merchants  ? 

Watson,  for  the  defendant,  objected  that  the  witness  could  not  be  asked 
that  question ;  and  he  contended,  that  the  term  "  net  proceeds"  must  be 
taken  to  mean  the  sum  which  should  actually  come  to  the  hands  of  the 
merchant  as  the  result  of  the  sale  of  the  cargo. 

Rolfe,  B. — My  opinion  is,  that  the  words  "  net  proceeds"  mean  the 
actual  net  sum  that  comes  to  the  party ;  and  I  do  not  think  that  I  can 
receive  evidence,  that,  in  this  instance,  they  mean  something  else, — 
although,  perhaps,  evidence  might  be  admissible  to  prove  their  meaning, 
not  in  this  particular  contract,  but  in  all  mercantile  dealings ;  or  to  show 
that  they  have  a  different  meaning  when  used  in  the  African  trade,  from 
what  they  have  when  used  in  any  other. 

Martin  then  proposed  to  ask  the  witness — What  was  the  usage  in  the 
African  trade  as  to  the  payment  of  captains,  when  their  agreement  was. 
to  receive  commission  on  the  "  net  proceeds?" 

♦8511       *Rolfb,  B. — I  do  not  think  that  the  question  can  be  put : — 
J  the  usage  may  be  a  matter  of  mere  charity. 

The  plaintiff  was  nonsuited. 

Martin  and  Cowling,  for  the  plaintiff. 

Watson  and  Forsyth,  for  the  defendant. 

[Attorneys — Booker,  and .] 


DOE  d.  GORST  and  Another  v.  TIMOTHY.    March  31. 

Whwe  a  tenant  if  entitled  to  six  months'  notioe  to  quit,  a  notice  to  quit  "  at  the  expiration  of  tfc» 
present  year's  tenanoy"  is  sufficient,  although  it  does  not  appear  on  toe  face  of  it,  that  it  wu 
given  six  months  before  the  period  therein  specified  for.  quitting. 

This  was  an  action  of  ejectment. 

The  case  turned  on  the  sufficiency  of  a  notice  to  quit.  The  defendant 
was  entitled  to  a  six  months'  notice ;  and  a  notice,  dated  the  20th  March, 
1846,  to  quit  "  at  the  expiration  of  the  present  year's  tenancy,"  had  in 
fact  been  given  him. 

Knowles,  for  the  defendant,  contended  that  this  notice  was  not  suffi- 
cient ;  because,  where  a  party  is  entitled  to  a  six  months'  notice  to  quit, 
he  is  entitled  to  a  notice  which  shall  appear  on  the  face  of  it,  to  be  a  six 
months'  notice. 

Rolfb,  B. — A  notice  to  quit  is  given  at  the  peril  of  him  who  gives  it 
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It  is  sufficient  to  give  a  notice  to  quit  "  at  the  end  of  the  current  year's 
tenancy  ;"(a)  and  the  party  giving  it  must  give  it  in  such  time  as  that — 
if  he  to  whom  it  is  given  is  entitled  to  a  six  months'  notice — six  months 
shall  elapse  before  the  time  specified  for  quitting.  If  this  be  not 
♦done,  then  the  other  party  must  show  that  the  notice  was  not  r+g^ 
given  in  due  time.  Verdict  for  the  plaintiff. 

Martin  and  Crompton,  for  the  plaintiff. 

Knowles  and  Cowling,  for  the  defendant. 

[Attorneys — Tyrer,  and  Booker.'] 

(a)  See  Do*  d.  Lord  Hnntingtower  y.  Culltford,  4  D.  k  R.  248;  Dotd.  William*  v.  Smith,  5  Ad. 
*  E1L  350. 


(Crown  Side.) 

BEFORE   MB.   BARON  ALDERSON. 


REGINA  v.  HEYWOOD.    March  27. 

If  A.  gire  to  B.  a  forged  certificate  of  a  pretended  marriage  between  himself  and  B,,  in  order 
that  B.  may  gire  it  to  a  third  party,  A.  is  not  guilty  of  an  "uttering"  within  the  11  Geo.  4  4 
lWilL4»o.66,g.20. 

The  prisoner  was  indicted  for  uttering  a  certain  writing  as  and  for  a 
copy  of  a  marriage  certificate,  he  knowing  the  same  to  be  forged. 

The  prisoner  was  indicted  under  the  11  Geo.  4  &  1  Will.  4,  c.  66,  s. 
20,  which  enacts,  "  that  if  any  person  shall  knowingly  and  wilfully  insert, 
or  cause  or  permit  to  be  inserted,  in  any  register  of  baptisms,  marriages, 
or  burials,  which  hath  been  or  shall  be  made  or  kept  by  the  rector, 
vicar,  curate,  or  officiating  minister  of  any  parish,  district  parish,  or 
chapelry  in  England,  any  false  entry  of  any  matter  relating  to  any 
baptism,  marriage,  or  burial,  or  shall  forge  or  alter  in  any  such  register 
any  entry  of  any  matter  relating  to  any  baptism,  marriage,  or  burial, 
or  shall  utter  any  writing  as  and  for  a  copy  of  an  entry  in  any  such 
register  of  any  matter  relating  to  any  baptism,  marriage,  or  burial,  know- 
ing such  writing  to  be  false,  forged,  or  altered  .  .  .  every  such 
offender  shall  be  guilty  of  felony,"  &c. ;  and  the  facts  of  the  case  were 
as  follow: — The  prisoner,  who  was  a  printer,  had  been  paying  his 
addresses  to  one  H.  B.,  who  *had  become  pregnant  by  him ;  and,  pg^g 
in  order  that  the  father  of  H.  B.  might  be  induced  to  consent  to 
her  cohabiting  with  the  prisoner,  the  latter  procured  the  marriage-lines 
of  another  person,  printed  a  copy  thereof,  leaving  certain  blanks,  and 
filled  up  these  blanks  with  his  own  name  and  that  of  H.  B.,  at  the  same 
time  adding  the  name  of  the  parish  clergyman  as  having  performed  the 
ceremony,  and  that  of  the  parish  clerk,  as  having  been  witness  thereof. 
He  then  gave  the  pretended  certificate,  so  filled  up,  to  H.  B.,  in  order 
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that  she  might  show  it  or  give  it  to  her  father,  and  this  H.  B.  accord- 
ingly did. 

On  these  facta  being  stated  in  the  opening  of  the  case  for  the  prose- 
cution, 

Aldbrson,  B.,  said : — If  yon  can  show  no  uttering,  except  to  H.  B., 
who  was  herself  a  party  to  the  transaction,  I  think  yon  will  fail  to  show 
an  uttering  within  the  statute.  It  is  like  the  case  of  one  accomplice 
delivering  a  forged  bill  of  exchange  to  another,  with  a  view  to  uttering 
it  to  the  world.(a)  Accordingly  the  prisoner  was  acquitted. 

J".  Pollock,  for  the  prosecution. 

Monk,  for  the  prisoner. 

[Attorneys — J.  H.  Hulme,  and  Ambler.] 

(a)  See,  as  to  this  point,  judgment  of  Rooht,  J.,  in  The  King  v.  Palmer  andHucUo*,  1  N.  R.  96; 
S.  a,  R.  A  R.  72. 


♦354]  *REGINA  v.  JOHNSON.     March  30. 

An  application  to  postpone  the  trial  of  a  prisoner  charged  with  murder,  in  order  to  afford  an 
opportunity  of  investigating  the  evidence  and  characters  of  certain  witnesses  whohadnotbe«n 
examined  before  the  committing  magistrate,  but  who  were  to  be  called  for  the  prosecution,  to 
prove  previous  attempts  by  the  accused  on  the  life  of  the  deceased,  was  refused. 

On  a  trial  for  murder  by  poisoning,  statements  made  by  the  deceased  in  conversation  aboriy 
before  the  time  at  which  the  poison  is  supposed  to  have  been  administered,  are  evidence  to 
prove  the  state  of  his  health  at  that  time. 

In  order  to  make  the  deposition  of  a  deceased  witness  admissible  in  evidence  against  a  prisoner 
charged  with  felony,  such  deposition  need  not  have  a  separate  caption.  If  there  be  a  caption 
at  the  head  of  the  body  of  depositions  taken  in  the  case,  that  is  sufficient. 

Murder. — The  indictment  charged  the  prisoner  with  having  caused 
the  death  of  her  husband  by  poison. 

Wilkim,  Serjt.,  applied  to  postpone  the  trial.  He  stated,  that  it 
appeared  from  information  which  he  had  received  from  the  counsel  for 
the  prosecution,  as  well  as  from  the  back  of  the  indictment,  that  certain 
witnesses  were  to  be  called  for  the  prosecution,  whose  evidence  was  not 
among  the  depositions  taken  before  the  committing  magistrate;  and 
that  those  witnesses  were  to  be  called,  in  order  to  show  previous  attempts 
on  the  part  of  the  accused  of  a  kind  similar  to  that  charged  in  the  indict- 
ment. Under  these  circumstances,  he  submitted  that  the  trial  could  not 
be  safely  proceeded  with ;  and  that  it  should  be  postponed  in  order  to 
allow  an  opportunity  of  investigating  those  alUged  attempts,  as  well  as 
of  inquiring  into  the  character  of  the  witnesses. 

Alderson,  B. — This  appears  to  me  to  be  an  entirely  new  applica- 
tion. Suppose  that  the  trial  was  to  be  postponed,  and  that  the  prosecu- 
tors were  to  discover  fresh  evidence  before  the  next  assizes,  is  it  to  b«s 
again  postponed?  I  cannot  think  that  this  is  a  sufficient  ground  for 
postponing  the  trial. 

His  Lordship  afterwards  consulted  with  Rolfe,  B. ;  and  ultimately  the 
application  was  refused. 
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Ik  order  to  prove  the  state  of  health  of  the  deceased  prior  to  the  day 
of  his  death,  a  witness  was  called,  who  had  seen  him  a  day  or  two  before 
that  time ;  and  on  this  ^witness  being  asked  by  the  counsel  for  r*or r 
the  prosecution,  in  what  state  of  health  the  deceased  seemed  to 
be  when  he  last  saw  him,  he  began  to  state  a  conversation  which  had 
then  taken  place  between  the  deceased  and  himself  on  this  subject. 

WUkina,  Serjt,  objected. 

Aldbbson,  B. — I  think  that  what  the  deceased  said  to  the  witness  is 
reasonable  evidence  to  prove  his  state  of  health  at  the  time. 


The  deposition  of  a  witness  who  had  been  examined  before  the  com- 
mitting magistrate,  and  who  had  since  died,  was  tendered  in  evidence 
for  the  prosecution.  There  was  a  caption  or  heading  at  the  commence- 
ment of  the  body  of  depositions  which  had  been  taken  in  the  case ;  but 
there  was  no  caption  at  the  head  of  this  particular  deposition. 

Overend,  for  the  prisoner,  objected,  that  the  deposition  was,  on  this 
account,  inadmissible ;  and  he  referred  to  the  case  of  Regina  v.  The  In- 
habitant* of  Ratcliffe  Ouley,  15  Law  J.,  Mag.  Oases,  109,  with  reference 
to  the  captions  of  depositions  taken  in  cases  of  warrants  under  the  poor- 
law  acts. 

Alderson,  B. — All  that  is  necessary  in  this  case  is  to  show  that  the 
deposition  in  question  was  regularly  taken  under  the  statute,(a),  and  that 
each  individual  deposition  was  subscribed  by  the  committing  magistrate. 
The  heading  applies  to  all  the  depositions. 

The  prisoner  was  acquitted. 

Button,  Monk,  and  J.  Pollock,  for  the  prosecution. 

Wilkin*,  Serjt.,  and  Overend,  for  the  prisoner. 

(a)  7  0*o.  4»  c.  64»  repealing  3  k  3  Ph.  k  M.  e.  10,  "An  Aot<o  take  Examinations  of  Prisoners 
suspected  of  any  Manslaughter  or  Felony."  As  to  the  grounds  on  which  the  depositions  of  a 
deceased  witness  hare,  since  the  passing  of  the  statute  2  &  3  Ph.  t  M.,  been  held  admissible  in 
evidence,  see  a  note  by  the  learned  reporter  to  the  oase  of  Bex  r.  Smith,  2  Stark,  208,  211. 


♦YORK  ASSIZES.(a)  [*856 

(Crow*  Side.) 

BRTORB  MR.  JUBTICB  CRBSSWBLL. 

REGINA  v.  HERMANN  JULIUS  MARCUS.    July  11. 

In  a  ease  of  forgery  it  is  not  required,  in  order  to  constitute,  in  point  of  law,  an  intent  to  defraud, 
that  the  party  committing  the  offence  should  have  had  present  in  his  mind  an  intention  to 
defraud  a  particular  person,  if  the  consequenoes  of  his  aet  would  necessarily  or  possibly  be  to 

(a)  This  case  was  omitted  in  its  proper  order. 

vol.  n. — 80  u  2 
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defraud  any  person ;  but  there  most,  at  all  events,  be  a  possibility  of  some  person  being  de- 
frauded by  the  forgery. 
A.  was  indicted  for  forging  and  uttering  a  deed  of  transfer  of  ten  shares  in  the  London  and  Croy- 
don Railway  Company,  with  three  intents,  vis.  to  defraud  that  company, — D.  L., — and  W.  B. 
It  appeared,  that,  in  July,  1845,  E.  R.  transferred,  by  two  deeds  of  transfer,  100  shares  in  this 
company  to  D.  L.,  and  that  these  deeds  purported  to  be  executed  by  D.  L.  as  transferrer ;  but 
the  signatures,  D.  L.,  were,  in  fact,  written  by  A.,  without  the  authority  or  knowledge  of  D. 
L.  On  the  2d  of  August*  1845,  by  seven  deeds  of  transfer,  which  purported  to  be  executed  by 
D.  L.  as  transferror,  these  shares  were  transferred  to  fire  different  persons,  and  by  one  of  them 
ten  of  the  shares  purported  to  be  transferred  to  W.  B.  The  name  of  D.  L.  was  signed  to  all 
these  deeds  by  A.,  without  the  authority  or  knowledge  of  D.  L.  On  these  seven  transfers  there 
was  a  profit,  which  D.  L.  refused  to  receive  from  A.,  and  it  did  not  appear  that  any  further 
call  on  these  shares  could  be  made : — Held,  that  on  these  facts  A.  was  entitled  to  be  acquitted, 
as  neither  the  Company,  nor  D.  L-,  nor  W.  B.  could  be  defrauded. 

Forgery. — The  prisoner  was  indicted  for  having,  on  the  2d  of 
August,  1845,  forged  and  uttered  a  deed  of  transfer  of  ten  shares  in  the 
London  and  Croydon  Railway  (setting  it  out),  with  intent  to  defraud  the 
London  and  Croydon  Railway  Company.  In  other  counts  the  intent 
was  laid  to  be  to  defraud  Darnton  Lupton,  and  to  defraud  William 
Booth.  In  another  set  of  counts,  the  instrument  was  described  as  a 
deed,  but;  not  set  out. 

It  was  opened  by  Hall,  for  the  prosecution,  that  the  prisoner  was  a  stock 
and  sharebioker  at  Leeds,  in  partnership  with  Mr.  John  Naylor,  under  the 
firm  of  Naylor  and  Marcus,  and  that  Mr.  Darnton  Lupton  had  employed 
the  firm  of  Naylor  and  Marcus  to  a  considerable  extent,  chiefly  to 
♦3571  *kuy  scrip,  and  always  for  ready  money ;  and  that  in  the  month 
J  of  August,  1845,  Mr.  Lupton  went  to  the  counting-house  of 
Messrs.  Naylor  and  Marcus,  and  looked  at  his  account  in  their  books, 
and  there  found  himself  debited  with  a  number  of  London  and  Croydon 
shares,  for  the  purchase  of  which  he  had  given  no  authority  whatever. 
This  led  to  inquiry ;  and  it  was  ascertained  that  on  the  28th  of  July,  1845, 
the  London  and  Croydon  Railway  Company  had  received  for  registry, 
in  the  usual  way,  two  deeds  of  transfer  of  shares,  marked  A.  and  B.,(a) 

(a)  By  the  stat  5  t  6  Will.  4,  c.  x.  (loe.  and  pen.,  which  is  "An  Act  for  making  a  Railway 
from  Croydon  to  join  the  London  and  Oreenwioh  Railway  near  London"),  s.  119,  it  is  enacted, 
"  That  it  shall  be  lawful  for  the  present  proprietors  of  shares  in  the  undertaking,  and  their 
respective  executors,  administrators,  and  successors,  to  sell  and  dispose  of  any  shares  to  which 
they  shall  be  entitled  therein,  subject  to  the  rules  and  conditions  herein  mentioned ;  and  the 
form  of  conveyance  of  such  shares  may  be  in  the  words  following,  or  to  the  like  effect,  varying 
the  names  and  descriptions  of  the  parties,  as  the  case  may  require ;  that  is  to  say — '  I,  A,  &,  of 

,  in  consideration  of  the  sum  of  £ paid  to  me  by  C.  D.,  of ,  do  hereby  assign 

and  transfer  to  the  said  C.  D., share,  numbered ,  of  and  in  the  undertaking  called  The  Lon- 
don and  Croydon  Railway,  to  hold  unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
[or,  successors  and  assigns,]  subject  to  the  several  conditions  on  which  I  held  the  same  inune- 
diately  before  the  execution  hereof;  and  I,  the  said  C.  D.,  do  hereby  agree  to  accept  and  take 
the  said  share,  subject  to  the  conditions  aforesaid.  As  witness  our  hands  and  seals,  the  —  day 
of .'  And  on  every  such  sale,  the  deed  or  conveyance  (being  executed  by  the  seller  and  pur- 
chaser) shall  be  kept  by  the  said  company,  or  by  some  secretary  or  clerk  of  the  said  company, 
who  shall  enter  in  some  book,  to  be  kept  for  that  purpose,  a  memorial  of  such  transfer  and  sale, 
and  endorse  the  entry  of  such  memorial  on  the  said  deed  of  sale  or  transfer,  for  which  entry  and 
endorsement  the  sum  of  two  shillings  and  sixpence,  and  no  more,  shall  be  paid  to  the  said  com- 
pany ;  and  the  said  company,  or  some  secretary  or  clerk,  as  aforesaid,  is  hereby  required  to  make 
suoh  entry  or  memorial  accordingly,  and  on  demand  to  make  an  endorsement  of  such  transfer 
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the  deed  marked  A.  ^purporting  to  be  a  deed  for  the  transfer  of  r*3go 
eighty-seven  shares  in  that  company  from  Ellithorpe  Robinson  to  L 
Darnton  Lupton ;  the  deed  marked  B.  purporting  to  be  a  similar  deed 
of  transfer  for  thirteen  shares  from  the  same  Mr.  Robinson  to  Mr.  Lup- 
ton, making  in  all  100  shares.  These  two  deeds  of  transfer  both  purported 
to  be  executed  by  Mr.  Lupton,  as  vendee,  and  to  be  attested  by  the  pri- 
soner. It  also  would  be  proved,  that,  on  the  9th  of  August  following, 
the  London  and  Croydon  Railway  Company  received  seven  other  deeds 
of  transfer  (marked  from  C.  to  I.  inclusive),  which  purported  to  convey 
the  whole  of  these  100  shares  in  the  London  and  Croydon  Railway 
to  five  different  persons ;  one  of  these  deeds  (marked  E.)  purporting  to 
convey  ten  of  these  shares  to  William  Booth, — this  deed,  marked  E., 
being  the  subject  of  the  present  indictment.  All  these  deeds  of  transfer 
marked  from  C.  to  I.  inclusive,  purported  to  be  signed  and  executed  by  Mr. 
Darnton  Lupton,  and  his  execution  of  them  attested  by  the  prisoner  as 
the  subscribing  witness ;  and  all  these  signatures,  which  purported  to  be 
signatures  of  Mr.  Lupton,  would  be  proved  to  be  forgeries,  and  to  have 
been  signed  by  the  prisoner  in  Mr.  Lupton's  name  without  his  knowledge 
and  without  his  authority ;  and  one  question  for  the  jury  would  be,  the 
intention  to  defraud,  which  was  a  necessary  ingredient  in  the  crime  of 
forgery.  It  was  not  necessary  that  the  party  committing  a  forgery 
should  contemplate  a  fraud  on  any  particular  person,  as  he  must  be 
taken  to  intend  the  necessary,  and  even  the  possible,  consequences  ot 
his  own  act ;  and  on  this  ground,  a  man  who  forged  the  name  of  another 
to  a  bill  of  exchange,  though  he  himself  might  fully  intend  to  take  upon 
himself  the  providing  for  the  bill  when  it  came  to  maturity,  would  be 
held  to  intend  the  defrauding  of  the  *party  whose  name  he  so  r*oeo 
forged.  In  the  present  case  an  intent  to  defraud  the  company 
was  shown,  as  they  registered  the  new  shareholder,  and  accepted  him  as 
a  member  of  their  company  on  the  faith  of  the  supposed  transfer :  there 
was  also  a  fraud  on  the  transferred,  who  supposed  that  he  had  a  transfer 
from  a  party  who  in  truth  did  not  convey  anything,  and  who  had  no 
title  to  convey,  and  the  transferree  also  would  suppose  that  the  supposed 
transferror  had  taken  upon  himself  certain  liabilities,  among  others,  a 
covenant  for  his  title  to  the  shares  which  purported  to  be  conveyed. 

The  deeds  of  transfer,  marked  from  A.  to  I.  inclusive,  were  all  of  them 
in  the  form  given  by  the  stat.  5  &  6  Will.  4,  c.  x.  (loc.  k  pers.),  and 
were  as  follow,  viz. : — 

on  the  back  of  the  certificate  of  raoh  share  eo  told,  and  deliver  the  same  to  the  purchaser  for  his 
aeemity ;  and  raoh  endorsement,  being  signed  by  raoh  secretary  or  clerk,  shall  'be  considered  in 
jrery  respect  the  same  as  a  new  certificate;  and  until  snoh  memorial  shall  have  been  made  and 
entered  as  before  directed,  the  seller  thereof  shall  remain  and  be  held  liable  for  all  futnre  calls, 
and  the  purchaser  shall  have  no  part  or  share  of  the  profits  of  the  said  undertaking,  nor  any  in- 
terest in  respect  of  such  share  paid  to  him,  nor  any  rote  in  respect  thereof,  as  a  proprietor  of  the 
■aid  undertaking." 
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A. — A  deed  of  transfer  of  eighty-seven  shares  in  the  London  and 
Croydon  Railway,  by  Ellithorpe  Robinson  to  Darnton  Lupton. 

B. — A  like  deed  of  transfer  of  thirteen  shares  from  the  same  to  the 
same. 

C. — A  deed  of  transfer  of  thirteen  of  these  shares,  by  Darnton  Lap- 
ton  to  William  Beverley,  on  the  2d  of  August,  1845. 

D. — A  like  deed  of  transfer  of  fifteen  shares  from  the  same  to  the 
same,  on  the  same  day. 

E. — A  like  deed  of  transfer  of  ten  of  the  shares,  from  Darnton  Lup- 
ton to  William  Booth,  on  the  2d  of  August,  1845.(a) 

F. — A  like  deed  of  transfer  of  ten  of  the  shares,  from  Darnton 
Lupton  to  Sarah  Johnson,  on  the  6th  of  August,  1845.  , 

6. — A  like  deed  of  transfer  of  thirty  of  the  shares  from  Darnton 
Lupton  to  Thomas  Smith,  for  thirty  of  the  shares,  on  the  6th  of  I 

August,  1845.  I 

H. — The  like  as  to  thirty  of  the  shares,  with  the  same  parties  and  I 

date.  ! 

♦3601       **' — ^  ^6  <^ee<^  °^  tran8^er  °f ten  °f  *he  scares  from  Darnton  I 

J  Lupton  to  William  Lupton,  on  the  17th  of  September,  1845.  | 

It  was  proved  by  Mr.  Eglinton,  the  clerk  of  the  London  and  Croydon  i 

Railway  Company,  that  the  deeds  of  transfer  marked  A.  and  B,  were  , 

received  by  him  for  the  purpose  of  registration,  and  were  registered  by 
him  on  the  26th  of  July,  1845 ;  and  that  he  in  like  manner  received 
and  registered  the  deeds  of  transfer  marked  from  C.  to  I.  inclusive,  on 
the  9th  of  August  following ;  the  shares  mentioned  in  the  latter  seven 
deeds  being  the  same  as  those  mentioned  in  the  first  two  deeds. 

It  was  proved  by  Mr.  Raisbeck,  a  clerk  of  Messrs.  Naylor  and 
Marcus,  that  the  signature  "  Darnton  Lupton,"  to  the  deeds  of  transfer 
marked  A.  and  B.,  and  also  to  the  deeds  of  transfer  marked  from  C.  to 
I.  inclusive,  were  all  in  the  prisoner's  handwriting,  and  were  not  an  imi- 
tation of  the  handwriting  of  Mr.  Lupton,  and  that  the  attestation  of 
each  of  those  signatures  purported  to  be  the  attestation  of  Mr.  Marcus, 
and  was  in  his  handwriting.  In  his  cross-examination  this  witness  stated, 
that,  in  the  month  of  August,  1845,  Mr.  Lupton  came  to  the  counting- 
house  of  Messrs.  Naylor  and  Marcus,  and  looked  at  his  account  in  their 
books,  which  books  were  accessible  to  their  clerks,  and  in  which  all  the 
transactions  to  which  the  nine  deeds  of  transfer  (A.  to  I.)  related,  were 
entered ;  and  that  Mr.  Lupton  said,  that  these  shares  were  not  his :  that 
there  was  a  profit  on  them,  but  that  the  shares  were  certainly  not  his  : 
that  on  the  witness  mentioning  this  to  Mr.  Marcus,  the  latter  replied, 
"  If  he  won't  have  a  profit,  I  cannot  help  it." 

It  was  proved  by  Mr.  Lupton,  that  he  had  never  authorized  Messrs. 
Naylor  and  Marcus,  or  either  of  them,  to  buy  any  London  and  Croydon 
shares  for  him.     That  he  never  authorized  or  knew  of  the  transfers 

(a)  This  wms  the  deed  of  transfer  which  wu  the  subject  of  the  present  indictment. 
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mentioned  in  the  deeds  marked  from  A.  L,  or  in  any  of  those  deeds, 
and  never  signed  any  of  those  deeds,  nor  ever  gave  Mr.  Marcus,  or 
♦any  other  person,  any  authority  to  sign  any  of  them  for  him.  Mr.   r*og-i 
Lupton  also  stated,  that  he  had  received  a  dividend-warrant  from 
the  London  and  Croydon  Railway  Company,  and  had  put  it  into  the  fire. 

WilkinSj  Serjt.,  for  the  prisoner. — There  is,  on  the  face  of  these 
transactions,  a  total  absence  of  an  intention  to  defraud.  It  id  quite  clear 
that  the  prisoner  wished  to  make  a  good  bargain  for  Mr.  Lupton,  from 
whom  he  had  received  benefits  for  which  he  was  grateful ;  and  the  very 
mode  in  which  these  transactions  were  treated  in  the  books  of  Messrs. 
Naylor  and  Marcus,  open  ad  they  are  to  every  one  in  the  office,  and 
even  to  Mr.  Lupton  himself,  showed  most  clearly  that  these  were  fair  bond 
fide  transactions,  by  which  it  was  not  intended  to  defraud  any  one,  and 
by  which  no  one  ever  was,  or  ever  could  be,  in  fact,  defrauded. 

Cresswell,  J.  If,  after  hearing  my  opinion  of  the  law  of  this  case, 
Mr.  HaU  wishes  the  case  to  go  to  the  jury,  I  will  leave  it  to  them, 
reserving  for  the  consideration  of  the  judges  the  question,  whether,  on 
this  evidence,  anything  has  been  proved  which  shows  an  intent  to  defraud 
in  point  of  law.  At  present,  my  view  of  the  case  is  this : — It  is  not 
required  certainly  to  constitute  in  point  of  law  an  intent  to  defraud : 
that,  in  these  cases,  the  party  should  have  present  in  his  mind  an  inten- 
tion to  defraud  a  particular  person,  if  the  consequences  of  his  act  would 
necessarily  or  possibly  be  to  defraud  some  person ;  but  there  must,  at  all 
events,  be  a  possibility  of  some  person  being  defrauded  by  the  forgery ; 
and  there  does  not  seem  to  be  any  such  possibility  in  the  present  case, 
either  as  regards  Mr.  Lupton,  Mr.  Booth,  or  the  Company.  With  respect 
to  Mr.  Lupton,  the  transfers  were  made  to  him  in  consequence  of  money 
actually  paid,  and  the  person  who  so  procured  the  transfer  got  Mr.  Lup- 
ton's  name  into  the  list  of  proprietors  in  the  company,  so  as  to  entitle 
him  to  a  dividend  in  their  profits,  there  being,  so  far  as  appears,  no  call 


♦of  which  the  company  could  enforce  payment ;  so  that  Mr.  Lup- 
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ton  might  possibly  receive  money,  but  could  not,  under  any  cir- 
cumstances, be  required  to  pay  any.  Neither  was  there  any  possibility 
of  the  Company  being  defrauded,  as  it  does  not  appear  that  they  had 
any  power  to  demand  any  further  calls  from  shareholders ;  so  that  the 
substitution  of  Mr.  Lupton's  credit  for  that  of  any  other  person,  or  the  sub- 
stitution of  any  other  person's  credit  for  his,  could  do  no  injury  to  the 
Company. 

Ball. — I  submit,  that  there  might  be  a  fraud  on  Mr.  Lupton  by  the 
transfer  of  shares  from  him,  which,  in  point  of  fact,  stood  in  his  name  in 
the  books  of  the  Company. 

Cresswell,  J. — It  is  merely  taking  from  Mr.  Lupton  something  in 
which  he  never  claimed  any  interest ;  and  the  person  to  whom  the  shares 
are  transferred  is  not  prejudiced,  inasmuch  as  he  has  actually  got  the 
shares  for  which  he  has  paid  his  money. 
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Ball. — Might  not  Mr.  Lupton  be  liable  on  his  covenants  in  the  trans- 
fer ?  Every  person  executing  a  deed  conveying  property  covenants  that 
he  has  a  right  to  transfer  it. 

Cresswbll,  J. — But  the  shares  actually  are  transferred.  The  pur* 
chaser  has  got  them.  How  could  the  transferror  be  damnified  by  such 
a  covenant,  if  there  is  no  one  in  a  position  to  gainsay  it  ?  By  the  Com- 
pany's Act  the  register  is  the  title. 

Hall. — By  that  Act,  the  Company  are  empowered  to  make  certain 
calls. 

Cresswbll,  J. — So  far  as  appears,  those  calls  may  all  have  been 
♦8631  m*de,  and  the  whole  money  paid  on  them.     In  *all  probability, 
the  fact  is  so.     We  know  that  the  Company  have  completed  the 
line,  and  have  been  working  it  for  a  very  considerable  time. 

JTaff.— That  being  your  Lordship's  opinion,  I  shall  not  press  the  case 
further. 

Cresswbll,  J.,  directed  an  acquittal.  Verdict — Not  guilty.(a) 

Hall  and  Boothby,  for  the  prosecution. 

Wilkin*)  Serjt.,  and  Bliss,  for  the  prisoner. 

[Attorneys — Markland,  and  Sanderson.] 

(a)  There  were  other  indictment*  as  to  the  other  deeds  of  transfer,  bat  these  indictment*  vert 
not  proceeded  with. 


♦364]     •NORFOLK  SPRING  CIRCUIT,  1846. 


NORWICH  CITY  ASSIZES. 

BEFORE  MB.  BABOH  PABKE. 


REGINA  v.  JOHN  STONE. 

A  forged  instrument,  by  which  the  supposed  maker  of  it,  in  consideration  of  goods  to  be  sold 
to  R.  P.,  undertakes  to  guaranty  to  the  vendor  the  due  payment  for  all  such  goods  so  to  be 
sold  to  R.  P.,  but  so  that  the 'supposed  maker  should  not  be  liable  beyond  £10,  is  a  forged  un- 
dertaking for  the  payment  of  money  within  the  statute  1  Will.  4,  c.  66,  s.  3. 

Forgery. — The  prisoner  was  indicted  for  feloniously  uttering  a  forged 
undertaking  for  the  payment  of  money,  with  intent  to  defraud*  John 
Copeman  and  others. 

It  appeared  that  the  prisoner,  who  also  went  by  the  name  of  Robert 
Phoenix,  applied  to  Messrs.  Copeman  &  Co.,  who  were  wholesale  grocers 
at  Norwich,  for  goods  on  credit,  which  they  refused  to  supply  to  him, 
unless  he  produced  the  guarantee  of  his  father,  Taylor  Phoenix,  in  a  form 
required  by  Messrs.  Copeman  &  Co.     It  was  further  proved  that  the 
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prisoner  came  a  few  days  afterwards,  and  having  produced  the  required 
guarantee,  which  was  forged,  obtained  the  desired  credit.  * 

This  forged  instrument  was  in  the  following  terms : — 
"  Messrs.  Copeman  &  Sons,  of  Norwich. 

"  Gentlemen, — In  consideration  of  your  having  agreed  to  sell  to  Robert 
Phoenix,  my  son,  of  Dropham,  in  the  county  of  Norfolk,  goods  in  the 
way  of  trade,  I,  the  undersigned  Taylor  Phoenix,  of  Dropham,  do  hereby 
undertake  to  guaranty  to  you  the  due  payment  of  and  for  all  such  goods 
as  you  may  from  time  to  time  sell  and  deliver  to  him  or  to  his  order, 
whether  the  same  be  sold  on  credit  or  otherwise,  notwithstanding  I  shall 
not  have  notice  of  any  neglect  or  *omission  on  the  part  of  the  r*o^c 
said  Robert  Phoenix  in  the  payment  for  such  goods,  according  to  L 
the  credit  that  may  be  agreed  on  for  the  same,  but  so  as  my  liability 
under  this  guarantee  or  engagement  shall  not  at  any  time  or  in  any 
event  exceed  the  sum  of  <£10 ;  provided  that  this  guarantee  or  engage- 
ment may  be  withdrawn  at  any  time  after  the  expiration  of  one  calendar 
month  next  following  a  notice  in  writing  under  my  hand  of  my  intention 
to  discontinue  or  determine  the  same.  Dated  this  29th  day  of  October, 
1845.  "  Taylor  Phoenix,  Dropham. 

"  Witness,  F.  Riddlesworth." 

Parke,  B.,  doubted  whether  this  was  an  undertaking  for  the  payment 
of  money  within  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  8,  inasmuch 
as  this  instrument  did  not  purport  that  Taylor  Phoenix  thereby  under- 
took to  pay  any  money,  but  only  that  Robert  Phoenix  should  pay  it : 
and  as  in  that  respect  the  case  differed  from 'that  of  Regina  v.  Reed,  2 
Moo.  C.  0.  62,  and  8  C.  &  P.  623,  his  Lordship  reserved  the  case  for 
the  decision  of  the  fifteen  judges.  Verdict — Guilty. 

2V.  Palmer,  for  the  prosecution. 


The  case  was  afterwards  considered  by  the  fifteen  judges,  who  held 
the  conviction  right 


S66  REGINA  v.  BOURDON.  Ox.  Sp.  C.  1847. 


*366]       •OXFORD  SPRING  CIRCUIT,  1847. 


BEFORE  ME.  JUSTICE  MAULB  AND  MB.  6BEQBANT  GASELEB.(a) 


BERKSHIRE  ASSIZES. 


BEFORE  MR.  JUSTICE  HAULS. 


REGINA  v.  JOHN  BOURDON. 

The  proper  proof  that  a  prisoner  wu  in  lawful  custody  under  a  sentence  of  imprisonment  passed 
at  the  assises,  is  by  the  proof  of  the  record  of  his  conviction ;  and  neither  the  production  of 
the  calendar  of  the  sentences,  signed  by  the  clerk  of  assise,  and  by  Mm  deKrered  to  the  goter- 
nor  of  the  prison,  nor  the  evidence  of  a  person  who  heard  sentence  passed,  m  sufficient  for  thii 
purpose. 

Wounding. — The  prisoner  was  indicted  for  having  feloniously  wounded 
James  Didcock  on  the  5th  of  August,  1846.  The  first  count  of  the 
indictment  alleged  an  intent  to  murder ;  the  second  count  an  intent  to 
disable ;  and  the  third  an  intent  to  do  grievous  bodily  harm. 

It  appeared  that  the  prisoner,  at  the  time  of  the  committing  of  the 
offence,  was  confined  in  the  bridewell  at  Abingdon  ae  a  prisoner,  and 
that  the  prosecutor,  who  was  a  turnkey  of  that  prison,  went  to  his  ceil, 
when  the  prisoner  pretended  that  he  wanted  some  water ;  and,  as  soon 
as  the  prosecutor  had  brought  him  the  water,  the  prisoner  knocked  him 
down  by  a  blow  on  the  head  with  a  towel-roller,  and  wounded  the  prose- 
cutor in  the  head.  And  statements  of  the  prisoner  were  given  in  evi- 
dence, to  show  that  he  did  this  in  order  to  effect  his  escape. 

It  was  proved  by  Mr.  Judd,  the  governor  of  the  bridewell  at  Abing- 
don, that  he  was  present  in  Court  when  the  prisoner  was  tried  at 
the  Summer  Assizes,  in  1846,  for  breaking  into  a  dwelling-house,  and 
heard  sentence  passed  upon  him.  Mr.  Judd  also  produced  the  calen- 
dar of  the  sentences  passed  at  those  assizes,  signed  by  Mr.  Bellamy, 
*3671  *^e  c^er^  °^  a8S^ze  >  an(*  Mr.  Judd  stated  that  there  was  not  any 
other  authority  for  carrying  into  execution  the  sentences  of  the 
Court  at  the  assizes,  even  in  cases  of  murder. 

Maulb,  J. — The  sentence  of  the  Court  at  the  assizes  can  only  be 
proved  by  the  record.  In  cases  where  the  sentence  is  to  be  executed  in 
a  different  jurisdiction,  there  must  be  some  further  mandate  in  addition 
to  the  calendar.  That  was  so  in  the  case  of  Lord  Ferrers;  and  in  the 
case  of  Rex  v.  Antrobut,  6  C.  k  P.  784,(6)  this  matter  was  much  dia- 

(a)  Who  came  this  circuit  in  consequence  of  the  illness  of  Baron  Piatt. 

(I)  In  that  case,  Mr.  Justice  Pattern  says  [p.  805]  that  if  the  she-iff  has  the  prisoner  in  his 
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cussed.    I  am  of  opinion  that  the  calendar  signed  by  the  clerk  of  assize 
is  not  evidence  of  the  prisoner  being  in  lawful  custody. 

The  prisoner  was  called  on  for  his  defence. 

Maulb,  J.  (in  summing  up.) — If  the  prisoner  had  killed  this  man,  it 
would  have  been  murder  whether  he  intended  to  kill  him  or  not;  but  I 
think  that  there  is  hardly  evidence  here  to  support  a  charge  of  an  intent 
to  murder.  A  person  cannot  have  an  intent  to  murder,  or  an  intent  to 
do  any  other  thing,  without  intending  to  commit  murder  or  to  do  that 
other  thing.  It  would  be  a  contradiction  in  terms  if  it  were  other- 
wise. Ton  will  therefore  consider  whether  the  prisoner  had  an  intent 
to  kill  this  man,  or  only  an  intent  to  disable  him,  or  to  do  him  some 
grievous  bodily  harm.  If  in  this  case  death  had  ensued,  there  can 
be  no  doubt  that  the  offence  of  the  prisoner  would  have  been  murder ; 
yet  I  think  that  it  would  be  too  much  to  say  that  the  prisoner  intended 
to  commit  murder.  Verdict — Guilty  on  the  third  count  only. 

Skinner,  for  the  prosecution. 

[Attorney — Ourtie."] 

tody  no  document  at  all  if  necessary  to  authorise  an  execution  by  the  sheriff,  and  that  the  calendar 
la  a  mart  memorial. 


♦WORCESTERSHIRE  ASSIZES.  [*368 

{Grown  Side.) 


BEFORE  MR.  JUSTICE  MAULB. 


REGINA  v.  HAINES.    March  15. 

If  it  bo  the  duty  of  a  person  at  ground  bailiff  of  a  mine,  to  cause  the  mine  to  be  property 
ventilated  by  canting  air-headings  to  be  pnt  np  where  necessary,  and  by  reason  of  his  omission 
in  this  respect  another  be  killed  by  an  explosion  of  fire-damp,  snch  person  is  guilty  of  man- 
alangbter,  if,  by  snch  his  omission,  he  was  guilty  of  a  want  of  ordinary  and  reasonable 
precaution;  and  if  it  was  his  plain  and  ordinary  duty  to  have  caused  an  air-heading  to  have 
been  made,  and  a  man  using  reasonable  diligence  would  have  done  it  It  is  no  defence  in  a 
case  of  manslaughter  that  the  death  of  the  deceased  was  caused  by  the  negligence  of  others, 
as  well  as  by  that  of  the  prisoner;  for,  if  the  death  of  a  deoeased  be  caused  partly  by  the 
negligence  of  the  prisoner,  and  partly  by  the  negligence  of  others,  the  prisoner  and  all  those 
others  are  guilty  of  manslaughter. 

Manslaughter. — The  first  count  of  the  indictment  stated,(a)  that 

(a)  The  indictment  was  in  the  following  form : — 
Worcestershire, )  The  jurors  for  our  Lady  the  Queen,  upon  their  oath,  present  that  Thomas 
to  wit  J  Haines,  late  of,  Ac,  on  the  17th  day  of  November,  ▲.  d.  1846,  at,  Ac,  in  and 
upon  one  James  Shakespeare,  in  the  fear  of  God  and  of  our  said  Lady  the  Queen  then  and  there 
being,  feloniously  did  make  an  assault;  and  that  before  and  on  the  said  17th  day  of  November, 
in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  it  became  and  was  the  duty 
of  the  said  T.  H.  properly  to  ventilate,  and  to  cause  and  procure  to  be  properly  ventilated,  a 
oertain  coal  mine  there  situate,  called  Round  Green  Colliery,  and  also  to  keep  and  cause  to  be 
kept  the  said  mine  sufficiently  free  and  clear  of  and  from  fire-damp,  and  all  noxious  and  sul- 
T0L.  II. — 31  X 
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*872]  *STAFFORDSHIRE  ASSIZES. 

(Civil  Side.) 


BBFOBB  MB.  JU8TICB  MAULB. 


BOWERS  v.  NIXON.    March  20. 

The  enactment*  for  allowing  amendments  at  Nisi  Prius,  were  intended  to  meet  Yarianees  arising 
from  mere  slips  or  accidents,  and  do  not  extend  to  a  case  in  which  the  party  has  intentionally 
and  designedly  framed  his  pleading  in  a  manner  which  gires  rise  to  the  objection.  Thus,  if 
a  plaintiff  declaring  on  a  deed  recites  it  according  to  what  he  contends  is  its  legal  effect,  and  the 
judge  should  hold  that  that  is  not  the  legal  effect  of  the  deed,  this  would  not  he  such  a  Yariance 
as  should  be  amended  at  Nisi  Prius. 

Covenant. — The  declaration  stated,  that  John  Phillips,  the  elder,  was 
seised  as  of  fee  of  the  messuage,  lands,  &c,  thereinafter  mentioned  to 
have  been  demised  to  William  Nixon,  the  elder,  since  deceased,  and  the 
defendant ;  and  that  the  said  John  Phillips,  being  so  seised,  on  the  27th 
day  of  May,  1808,  by  a  certain  indenture  made  between  the  said  John 
Phillips  of  the  one  part,  and  the  said  William  Nixon,  the  elder,  and  the 
defendant,  of  the  other  part  [of  which  profert  was  made],  did  demise 
certain  messuages,  lands,  &c,  unto  the  said  William  Nixon,  the  elder, 
and  the  defendant  for  ninety-nine  years,  if  either  the  said  William  Nixon, 
the  elder,  or  the  defendant  should  so  long  live,  yielding  and  paying  there- 
for yearly,  and  every  year,  unto  the  said  John  Phillips,  his  heirs  and 
assigns,  the  yearly  rent  of  £100,  by  half-yearly  payments,  and  also 
yielding  and  paying  "  also  upon  the  days  or  times  of  payment  of  the  said 
yearly  rent  first  above  mentioned,  over  and  above  the  same  rent,  a 
further  yearly  rent  or  wm,  according  to  the  rate  of  £20  the  acre9  for 
every  acre  of  grazing  land  which  should  be  ploughed  up."  "And  also 
yielding  and  paying  unto  the  said  J.  P.,  his  heirs  and  assigns,  at  or  upon 
the  days  or  times  of  payment  of  the  said  yearly  rent  first  above  named, 
over  and  above  the  said  yearly  rents  so  reserved  as  aforesaid,  according 
to  the  rate  of  £20  the  acre,  for  every  acre  that  should  be  underlet,  or 
♦8731  croPPed  with  rape,  woad,  or  potatoes  *(except  potatoes  in  the 
garden,  or  half  an  acre  of  flax  or  hemp  at  one  time),  or  which 
should  have  more  than  three  crops  of  grain  in  one  course  of  tillage," 
&c,  the  said  several  eventual  or  contingent  rents,  if  any  such  should 
become  due,  to  be  additional  to  the  first-mentioned  rent,  and  to  be  paid 
and  payable  half-yearly,  by  equal  portions,  and  the  first  payment  to  be 
made  at  that  day  of  payment  of  the  first-mentioned  rent,  which  should 
first  and  next  happen  after  such  eventual  or  contingent  rent  should  be 
incurred,  and  to  continue  payable  from  thenceforth  during  all  the  residue 
of  the  term  thereby  created.  The  declaration  then  went  on  to  state, 
that  tti»  said  W.  N.  and  the  defendant  did  by  the  said  indenture,  cove- 
nant with  J.  P.  and  his  heirs,  that  they  would  well  and  truly  pay  the 
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yearly  rent,  and  also  the  said  several  eventual  additional  rents,  or  such 
of  them,  if  any,  as  should  be  incurred  or  become  due,  on  the  several  days 
and  times,  and  in  manner  and  form  above  expressed,  according  to  the 
true  intent  and  meaning  of  the  said  indenture.  The  declaration  then 
vent  on  to  deduce  the  plaintiff's  title  to  the  reversion,  and  to  assign 
seven  breaches  of  the  covenants ;  the  first  breach  being  for  non-payment 
of  half  a  year's  original  rent,  the  other  six  being  for  acts  for  which,  by 
the  lease,  the  defendant  became  liable  for  additional  sums  under  the 
second  and  third  reddendum  clauses ;  and  in  the  assigning  of  each  of 
those  breaches  it  was  alleged,  that  the  defendant  became  liable  to  a 
further  yearly  rent  of  £20  per  acre.  Pleas,  first,  non  est  factum ;  second 
and  third,  two  pleas,  denying  four  of  the  breaches. 

The  lease  was  put  in.  It  was  precisely  as  stated  in  the  declaration, 
except  that  between  the  second  and  third  reddendum  clauses,  and  the 
stipulation  as  to  the  payment  of  the  eventual  rents,  there  was  in  the 
lease  a  reddendum  of  "  a  further  yearly  rent  or  sum,  according  to  the 
rate"  of  £20  per  acre,  for  mowing  meadow  land  three  years  successively 
without  manuring ;  and  of  this  reddendum  no  notice  was  taken  in  the 
declaration. 

*Talfourd,  Serjt.,  for  the  defendant. — I  submit  that  there  is  a  r*o*4 
variance  between  the  lease  and  the  setting  it  out  in  the  declaration. 
The  declaration  treats  the  penal  sums,  recoverable  for  the  alleged  breaches 
of  covenant,  as  rents  payable  annually  to  the  end  of  the  term ;  whereas, 
by  that  part  of  the  reddendum  which  applies  expressly  to  some  of  them, 
they  are  not  reserved  as  "  rents,1'  or  as  payable  "yearly,"  or  more  than 
once  for  each  breach ;  and  the  pleader  seeks  to  make  them  all  "  rents," 
by  omitting  the  first  part  of  the  fourth  reddendum,  and  then  bringing 
the  latter  part,  as  to  "  the  said  several  eventual  or  contingent  rents,"  in 
juxta-position  with  the  previous  reddendum,  and  so  making  it  appear 
that  the  penalties  reserved  by  that  were  reserved  as  annual  rents  by  the 
parties ;  whereas,  in  fact,  the  only  "  eventual  or  contingent  rents"  to 
-which  these  words  of  the  fourth  reddendum  refer,  are  the  "  further  yearly 
rent,"  reserved  eo  nomine  by  the  second  reddendum,  for  breaking  up 
meadow  land,  and  the  "  further  yearly  rent,"  reserved  also  eo  nomine 
by  the  last  reddendum,  for  moving  meadow  land  for  three  years  succes- 
sively without  manuring.  All  the  breaches  in  the  declaration  are  for 
these  alleged  "  contingent  rents,"  and  not  according  to  the  fact,  or  the 
<words  of  the  third  reddendum. 

Whateley,  for  the  plaintiff.  If  this  be  a  variance  in  the  setting  out 
of  the  lease,  I  trust  that  your  Lordship  will  allow  it  to  be  amended.(a) 

Maule,  J. — It  appears  to  me,  that  the  enactments  for  allowing 
amendments  at  Nisi  Prius  were  intended  to  meet  variances  arising  from 
mere  slips  or  accidents,  and  that  they  do  not  extend  to  a  case  like  the 

(a)  See  the  stat  3  4  4  WilL  4,  c  42,  sect  23,  aa  to  amendments,  and  sect  24,  as  to  the  jury 
Ceding  facts  specially ;  and  see  also  the  case  of  Frankum  v.  Earl  of  Falmouth,  6  C.  t  P.  529. 

x2 
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♦8751  Pr*8en*»  *n  which  the  party  *has  intentionally  and  designedly 
J  framed  his  pleading  in  a  manner  which  gives  rise  to  this  objec- 
tion. This  being  my  opinion,  and  the  allowance  of  amendments  being 
entirely  in  the  discretion  of  the  judge  at  Nisi  Prius,  I  shall  not  allow  an 
amendment  in  this  case. 

His  Lordship  afterwards  ruled  that  this  was  not  a  variance,  bat  gave 
Talfourd,  Serjt.,  leave  to  move  to  enter  a  verdict  for  the  defendant  on 
the  first  issue,  if  the  Court  of  Queen's  Bench  should  be  of  opinion  that 
there  was  a  variance* 

Verdict  for  the  plaintiff  on  the  issue  on  non  est  factum,  and  on 
the  first,  second,  third,  and  seventh  breaches;  and  for  the 
defendant  on  the  fourth,  fifth,  and  sixth  breaches* 
Whateley  and  Whitmore,  for  the  plaintiff* 

Talfourd,  Serjt,  P.  M'Mahon,  and  Henniker,  for  the  defendant. 
[Attorneys — Blagg,  and  B.  WarnefordJ] 

In  the  ensuing  Term,  Talfourd,  Serjt.,  moved  in  pursuance  of  the 
leave  given ;  but  the  Court  of  Queen's  Bench,  after  taking  time  to  con- 
sider, refused  a  rule* 


*376]  *{Crown  Side.) 

BEFORE  MR.  SERJEANT  GA8ELEE. 

REGINA  v.  THOMAS  WHALLEY.    March  19. 

Where,  on  the  trial  of  a.  owe  of  rape,  it  was  wished  on  the  part  of  the  prisoner  that  the  jary 
should  see  the  plaoe  at  which  the  offence  was  said  to  hare  been  committed,  and  the  place)  was 
so  near  to  the  Court  that  the  jury  could  have  a  view  without  inoonremenoe,  the  judge  allowed 
a  view,  although  the  prosecutor  did  not  consent  to  it 

Rape. — The  prisoner  was  indicted  for.  baying  ravished  Mary  Rotcheil 
on  the  18th  of  January,  1847,  at  the  parish  of  Oastlechurch. 

It  appeared  from  the  evidence  of  the  prosecutrix,  that  the  offence  was 
committed  at  a  little  before  six  o'clock  in  the  evening  of  the  18th  of 
January,  1847,  in  a  garden  situate  about  two  hundred  yards  south-west 
of  the  bridge  at  Stafford. 

W.  Johnstone  Neal,  for  the  prisoner,  in  addressing  the  jury,  expressed 
a  wish  that  the  jury  should  see  the  place  at  which  the  offence  was  alleged 
to  have  been  committed,  which  he  stated  to  be  a  garden  close  to  the 
town  of  Stafford,  adjoining  to  a  public  footpath,  from  which  it  was  sepa- 
rated by  a  wall  not  two  feet  high,  and  near  a  number  of  houses  and 
several  roads. 

(heaves,  for  the  prosecution. — It  may  be  doubtful,  according  to  the 
authorities,  whether,  in  a  criminal  case  at  the  assizes,  there  caa  be  a 
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view  except  bv  the  consent  of  the  prosecator.(a)  If  jour  Lordship 
thinks  that  a  view  ought  *to  be  had  I  will  not  object ;  but  I  wish  r*Q7* 
it  to  be  understood  that  I  do  not  consent  to  it. 

*Gasbleb,  Serjt.,  having  conferred  with  Mr.  Justice  Maule,  r*Q7g 
said,  u  I  have  conferred  with  Mr.  Justice  Mauley  who 'says  that,  *" 
if  it  is  wished  on  the  part  of  the  prisoner  that  the  jury  should  see  the 

(a)  Mr.  Chitty,  in  his  Treatise  on  the  Crim.  Law  (VoL  lf  c  9,  tit  Certiorari, p. 373),  says:  "It 
[the  writ  of  certiorari]  may  also  he  desirable  where  he  [the  defendant]  is  indicted  at  the  assises 
for  a  nuisance,  in  order  to  compel  a  view  of  the  premises,  so  as  to  enable  him  to  shape  his  de- 
fence, whieh  he  cannot  obtain  from  the  judge  in  the  country  without  the  prosecutor's  consent;" 
and  for  this  Mr.  Chitty  eites  1  Bess.  Ca.  180,  and  2  Barnard,  214. 

In  the  case  of  The  King  v.  Hatchly  Tradgtly  (M.  T.  1732),  1  Sees.  Ca.  180,  "Mr.  Fntakerly 
moved  for  a  certiorari  to  remove  an  indictment  found  at  the  Salop  Assises  for  stopping  a  water- 
course ;  and  said,  the  reason  they  desired  to  remove  it  was,  because  the  defendant  would  be  under 
the  necessity  to  have  a  view  in  order  to  make  his  defence,  and  that  without  the  constat  of  the 
prosecutor  they  could  not  have  a  view  on  any  indictment  found  at  the  assites;  but  when  the  indict- 
ment was  in  this  Court,  they  should  then  be  entitled  on  the  act  of  Parliament  in  course.  The 
Court  said,  that  it  did  not  appear  but  that  the  prosecutor  would  consent,  and  that  he  should  have 
had  an  affidavit  of  an  application  to  the  prosecutor  for  a  view ;  however,  a  rule  was  granted  to 
■how  cause." 

The  same  case  is  reported  more  shortly  as  Anonymous,  2  Barnardiston  Rep.  214  ,*  and  there  Mr. 
Jaiakerly  is  reported  to  have  said  that  "the  defendant  wanted  a  view,  which  he  could  not  hace 
granted  him  nt  the  assizes." 

In  the  case  of  Bex  v.  Redman  (T.  T.  1760),  Bayer's  Rep.  303,  "  Upon  a  rule  to  show  cause  why 
a  view  should  not  be  had  in  an  indictment,  it  appeared  from  the  report  of  the  secondary  of  the 
Crown  Office,  that,  according  to  the  usual  practice  of  the  Court,  a  view  ought  not  to  be  ordered  in 
an  indictment,  or  in  an  information,  without  consent;  and  the  rule  was  discharged.  And  by 
Jhnieon,  J.,  "The  practice  of  the  Court  has  been  very  proper;  the  power  given  to  the  Court  by 
the  4  Anne,  c  10,  of  ordering  a  view  being  confined  to  civil  actions." 

In  1  Burr.  Rep.  263,  are  certain  regulations  made  In  the  King's  Bench,  in  1705,  as  to  rules  for 
a  view  in  civil  cases,  and  to  them  Sir  J,  Burrow  appends  this  note :  "  N.  B. — i  k  6  Anne,  o.  10,  s. 
8,  does  not  extend  to  criminal  cases,  so  that  in  them  there  can  be  no  rule  for  a  view  without  mu- 
tual consent." 

By  the  stat  0  Geo.  4,  c  60,  s.  02,  so  much  of  the  stat  4  A  6  Anne,  o.  10,  "  as  relates  to  writs 
of  venire  facias,  and  to  jurors  having  a  view,"  is  repealed ;  and  by  the  same  statute  and  section, 
the  stat  3  Geo,  2,  c  26,  is  wholly  repealed ;  and  by  the  stat  0.  Geo.  4,  c.  60,  s.  23,  it  is  enacted, 
"that  where  in  any  case,  either  civil  or  criminal,  or  on  any  penal  statute  depending  in  any  of 
the  eaid  courts  of  record  at  Westminster,  or  in  the  counties  palatine,  or  great  sessions  in  Wales,  it 
•hall  appear  to  any  of  the  respective  courts,  or  to  any  judge  thereof  in  vacation,  that  it  will  be 
proper  and  necessary  that  some  of  the  jurors  who  are  to  try  the  issues  in  snch  case  should  have 
a  view  of  the  place  in  question,  in  order  to  their  better  understanding  the  evidence  that  may  be 
given  upon  the  trial  of  such  issues,  in  every  such  case,  such  court,  or  any  judge  thereof  in  vaca- 
tion, may  order  a  rule  to  be  drawn  up,  containing  the  usual  terms,  and  also  requiring,  if  such 
court  or  judge  shall  so  think  fit,  the  party  applying  for  the  view  to  deposit  in  the  bands  of  the 
under-sheriff  a  sum  of  money  to  be  named  in  the  rule,  for  payment  of  the  expenses  of  the 
view,  and  commanding  special  writs  of  venire  facias,  distringas,  or  habeas  corpora,  to  issue,  by 
which  the  sheriff,  or  other  minister  to  whom  the  said  writs  shall  be  directed,  shall  be  commanded 
to  have  six  or  more  of  the  jurors  named  in  such  writs,  or  in  the  panels  thereto  annexed  (who 
shall  be  mutually  consented  to  by  the  parties,  or,  if  they  cannot  agree,  shall  be  nominated  by 
the  sheriff  or  such  other  minister  as  aforesaid),  at  the  place  in  question,  some  convenient  time 
before  the  trial,  who  then  and  there  shall  have  the  place  in  question  shown  to  them  by  two 
persons  in  the  said  writs  named,  to  be  appointed  by  the  court  or  judge ;  and  the  said  sheriff 
or  other  minister  who  is  to  execute  any  such  writ  shall,  by  a  special  return  upon  the  same, 
certify  that  the  view  hath  been  had  according  to  the  command  of  the  same,  and  shall  specify  the 
names  of  the  viewers." 

By  sect  22  and  sect  24  of  the  same  statute,  it  is  enacted,  that  the  trial  shall  be  appointed  to 
fjaxe  place  during  the  attendance  of  that  set  of  jurors  in  which  the  viewers  are  included,  and  that 
the  viewers,  or  such  of  them  as  shall  appear,  shall  be  the  first  sworn  on  the  jury  to  try  the 
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place  at  which  the  offence  is  said  to  have  been  committed,  and  the  place 
be  so  near  to  the  Court  that  the  jury  can  have  the  view  without  inconve- 
nience, he  is  of  opinion  that  the  jury  should  have  a  view." 

The  jury,  accompanied  by  the  under-sheriff  and  the  chief  constable 
of  the  county,  and  attended  by  twenty  policemen  and  twelve  javelin  men, 
went  out  of  Court,  and  went  to  the  place  at  which  the  prosecutrix  alleged 
that  the  offence  had  been  committed. 

After  the  jury  had  returned  into  Court,  witnesses  were  called  for  the 
prisoner.  Verdict — Guilty. 

Greaves,  for  the  prosecution. 

W.  Johnstone  Neale,  and  W.  H.  Cooke,  for  the  prisoner. 
[Attorneys — Passman,  and  Barber."] 


"879]  *MONMOUTHSHIRE  ASSIZES. 


(Crown' Side.) 

BEFORE  MR.   JUSTICE  MAULE. 


REGINA  v.  MARTIN  KELLY  and  JAMES  M'CARTHY. 

J.  had  employed  M.  to  load  sacks  of  oats,  the  property  of  J.,  from  a  vessel  on  to  the  trams  of  E« 
who  was  to  carry  them  on  the  trams  to  the  warehouse  of  J.  By  previous  concert  between  M. 
and  K.  oats  were  taken  by  M.  from  two  of  the  sacks  and  pat  into  a  nosebag  in  the  absence  of 
K.,  and  hidden  under  a  tram.  K.  returned  in  a  few  minutes  and  took  the  nosebag  and  its 
contents  from  under  the  tram  and  took  them  away,  M.  being  then  within  three  or  four  yards 
of  him: — Held,  that  both  were  principals  in  the  larceny,  and  that  K.  was  not  a  receiver;  and 
that,  as  it  was  all  one  transaction  and  both  had  concurred  in  it,  and  both  had  been  present  at 
some  parts  of  the  transaction,  both  could  be  convicted  as  principals  in  the  larceny. 

Larceny. — The  prisoners  were  indicted  for  stealing  two  bushels  of  oats, 
the  property  of  John  James,  on  the  13th  day  of  February,  1847. 

It  appeared  that  the  prisoner  Kelly  was  hired  by  Mr.  James  to  draw 
oats  in  sacks  from  a  vessel  to  the  warehouse  of  Mr.  James,  and  that  the 
prisoner  M'Carthy  was  employed  by  Mr.  James  to  load  the  sacks  oat 
of  the  vessel  into  the  trams  on  which  they  were  carried.  The  trams 
were  the  trams  of  the  prisoner  Kelly.  It  appeared  that  a  conversation 
had  taken  place  between  the  two  prisoners  whilst  one  load  was  being 
conveyed  to  the  warehouse,  in  which  Kelly  had  said,  "  It  is  all  ri^ht," 
and  shortly  afterwards  M'Carthy  was  seen  emptying  oats  out  of  two 
sacks  which  were  on  a  tram  close  to  the  vessel,  into  a  nosebag,  Jivhich  he 
then  placed  under  the  tram.  Kelly,  at  this  time,  was  absent  with  a  load 
but  returned  in  a  few  minutes  to  the  vessel  with  an  empty  tram,  ami 
took  the  nosebag  from  under  the  tram  where  M'Carthy  had  placed  it, 
and  put  it  on  the  tram,  and  drove  off  with  it,  M'Carthy  being  at  the 
time  he  took  the  nosebag  from  under  the  tram  on  the  vessel,  which  lay 
clo&e  to  the  tram,  and  within  three  or  four  yards  of  Kelly. 
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Huddleston,  for  the  prisoner  Kelly. — I  submit  that  Kelly  is  entitled 
to  be  acquitted.  He  was  not  present  when  the  oats  were  stolen.  They 
were  removed  from  the  tram  ^altogether,  and  the  distance  is  im-  r*Qgn 
material ;  and  it  appears  from  the  cases  of  Rex  v.  Dyer,  2  Ea. 
P.  C.  767,  Rex  v.  AtweU,  Id.  768,  Rex  v.  King,  R.  &  R.  C.  C.  832,(a) 
that  any  removal  from  the  owner's  premises  constitutes  the  larceny,  and 
a  co-operation  afterwards  is  a  receiving. 

Greaves,  for  the  prosecution. — The  evidence  shows  previous  concert, 
and  a  removal  by  Kelly,  in  pursuance  of  that  concert,  whilst  M' Car  thy 
was  near  enough  to  assist.  There  was  no  receiving  by  Kelly  from  any 
one.  His  was  a  new  taking.  If  any  third  person  had  taken  away 
the  oats  from  the  place  where  McCarthy  placed  them,  he  would  have 
been  a  principal  and  not  a  receiver.  The  property  was  not  changed  by 
the  asportation  by  McCarthy.  Nor  was  it  so  removed  as  to  make  a 
complete  transaction.  If  it  had  been  left  on  the  tram,  no  question 
could  have  been  raised  that  it  remained  in  the  same  place,  and  here  it 
was  only  placed  under  instead  of  on  the  tram.  It  was,  in  fact,  rather 
placed  there  for  the  purpose  of  removal,  than  removed.  All  that  took 
place  was  part  of  the  same  transaction ;  and  it  is  not  necessary  to  make 
a  party  a  principal  that  he  should  be  present  during  the  whole  trans- 
action. 

Maule,  J. — I  think  the  evidence  shows  that  this  was  all  one  trans- 
action, in  which  both  concurred;  and  I  think  both  having  concurred, 
and  both  having  been  present  at  some  parts  of  the  transaction,  both 
may  be  convicted,  and  I  shall  not  reserve  the  point. 

The  jury  found  both  the  prisoners  guilty. 

Greaves,  for  the  prosecution. 

Huddleston,  for  the  prisoner  Kelly. 

[Attorneys — Birch  $  Davies,  and  Owen.] 

(a)  This  case  and  alio  the  oases  of  Rex  r.  Dyer,  and  Rex  r.  Atwell,  are  cited  in  2  GreaY.  ed.  of 
Boss.  CAM.  239,  240. 
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(OivU  Side.) 


BEFORE  MB.  JU8TICE  MAULE. 


TOWNSEND  v.  SYMS. 

The  stat  43  Eli*,  c  6,  f.  2,  which  authorises  the  judge  to  grant  a  certificate  to  deprive  the  plain 
tiff  of  costs  where  lees  than  40*.  damages  are  recovered,  is  still  in  force  as  to  actions  on  promises, 
a.  g.  in  actions  for  breach  of  promise  of  marriage. 

Assumpsit  for  breach  of  promise  of  marriage.    Pleas,  1st,  Non- 
vol.  n. — 82 
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said  William  Cooper,  in  manner  and  form  aforesaid,  feloniously,  wilfully, 
and  of  their  malice  aforethought,  did  kill  and  murder,  against  the  peace 
of  our  said  Lady  the  Queen,"  &c. 

The  jury  found  both  the  prisoners  guilty ;  but  added,  that  they  were 
not  satisfied  which  of  the  prisoners  fired  the  gun,  but  were  satisfied  that 
one  of  the  prisoners  fired  the  gun,  and  that  the  other  was  present  aiding 
and  abetting. 

Coltman,  J. — It  is  immaterial  whose  hand  it  was  that  fired  the  gun, 
if  one  of  the  prisoners  did  it,  and  the  other  was  present  aiding  and 
abetting  him.  If  you  are  satisfied  that  one  of  the  two  prisoners  fired 
the  gun,  and  that  die  other  was  present  aiding  and  abetting  him  in  so 
doing,  you  ought  to  find  them  both  guilty. 

Huddleston,  for  the  prisoners. — I  submit  that  the  prisoners  being 
charged  differently  in  the  two  counts  of  the  indictment,  the  jury  ought 
to  be  instructed  to  find  the  prisoners  guilty  on  one  or  other  of  the 
counts  only. 

Coltman,  J. — It  seems  to  me,  that  as  the  evidence  equally  supports 

*3851  e^er  count  °f  ti16  indictment,  it  is  not  ^necessary  to  give  the 

jury  any  such  direction ;  and  that  if  the  jury  are  satisfied  that 

one  of  the  two  prisoners  fired  the  gun,  and  that  the  other  was  present 

aiding  and  abetting,  they  are  both  liable  to  be  found  guilty. 

The  jury  found  a  general  verdict  of  Guilty  as  to  both  the 
prisoners. 

Coltman,  J.,  passed  sentence  of  death  upon  the  prisoners,  but  reserved 
the  case  for  the  opinion  of  the  fifteen  judges,  on  the  question,  whether 
there  was  any  legal  objection  to  the  sentence  being  carried  into  effect 

E.  YardUy  and  Boughey,  for  the  prosecution. 

Allen  and  Huddletton,  for  the  prisoners. 

[Attorneys — Grantham,  and  Jone*.] 


BEFORE  LORD  DENMAN,  0.  J.  ;  TINDAL,  C.  J. ;  POLLOCK,  C.  B.  ;  PARKE,  B. ; 
ALDERSON,  B. ;  PATTESON,  J. ;  COLERIDGE,  J.  ;  COLTMAN,  J.  ;  GURNET, 
B.  ;   MAULE,  J. ;   WIGHTMAN,  J. ;   AND  CRESSWELL,  J. 

Huddleston,  for  the  prisoner. — I  submit,  1st,  that  the  jury  should  have 
been  directed  to  find  the  prisoners  guilty  on  one  or  other  of  the  counts 
only;  and  2d,  that  the  verdict,  as  found,  is  not  sufficient  to  support 
either  count.  Where  an  indictment  charges  one  and  the  same  offence  in 
different  counts,  the  prisoner  has  a  right  to  have  the  verdict  taken  on 
one  count,  and  the  joinder  of  counts  is  put  on  the  ground  of  a  joinder  of 
offences,  as  every  separate  count  charges  a  separate  offence.  This  is  bo 
laid  down  by  Mr.  Chitty,(a)  and  by  Mr.  Justice  Buller,  in  Young  v.  The 
Kingy  3  T.  E.  98 ;  and  where  an  indictment  is  removed  by  writ  of  error, 
*8861  '*  ** t0  ^e  ta^en>  ^at  ^e  °ffence8  stated  in  the  ^different  counts 
J  are  all  different  offences.     In  the  case  of  O'ConneU  v.  The  Queen, 

(a)  1  Ch.  Cr.  L.  1st  ed.  249. 
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11  CI.  k  Fin.  155,  it  was  held,  that  if  there  be  judgment  on  several 
counts,  and  one  of  these  counts  be  bad,  the  judgment  cannot  be  sup- 
ported. 

Aldbrson,  B. — Are  not  these  counts  both  good  ? 

Parks,  B. — Both  these  counts  were  proved.  In  point  of  law  they  are 
the  same,  and  the  same  evidence  would  support  both. 

Huddleston. — If  a  man  were  charged  in  one  count  with  a  murder  by 
hanging,  and  in  another  by  drowning,  in  order  to  warrant  a  conviction 
must  not  some  one  of  these  modes  of  death  be  expressly  found  by  the 
jury? 

Pollock,  C.  B. — If  that  be  so,  the  result  is,  that  if  a  person  com- 
mitted a  murder,  and  did  it  so  that  no  one  could  say  how  it  was  done, 
he  would  go  off  with  impunity. 

Colbbidgb,  J. — These  counts  are  both  supported  by  the  same 
evidence. 

Aldbrson,  B. — If  the  death  in  the  two  counts  were  stated  to  be  by 
hanging  and  by  drowning,  Mr.  Huddleston  may  be  right,  because  some 
one  count  must  be  proved.  Here  both  counts  are  proved.  The  evidence 
supports  each  count  singly,  and  does  it  support  them  the  less  because 
they  are  joined  ? 

Pollock,  G.  B. — In  Daniel  Goodes  case,  I  think  there  was  a  count 
which  charged  the  death  to  have  been  caused  by  means  unknown. 

Huddleston. — A  prisoner  may  deal  with  each  count  separately.  He 
may  plead  guilty  to  one,  not  guilty  to  another,  and  demur  to  a  third. 

♦Aldbrson,  B. — If  you  were  to  take  the  second  count  liter-  i-*oqit 
ally,  it  is  bad ;  because  the  first  count  charges  that  two  persons 
killed  a  man,  and  that  afterwards  the  same  two  persons  murdered  the 
same  man ;  which  is,  that  they  murdered  the  dead  man. 

Huddleston. — At  the  last  sessions  at  the  Central  Criminal  Court, 
verdicts  were,  in  several  instances,  taken  on  one  count  when  there  were 
several. 

Pattbson,  J. — How  was  the  verdict  entered  on  the  other  counts  ? 

Huddleston. — Mr.  Clark  said,  he  should  feel  a  difficulty;  but,  I 
apprehend,  that  there  should  be  a  verdict  of  not  guilty  on  the  other 
counts. 

Parke,  B. — If  there  was  a  verdict  of  not  guilty  on  the  second  count 
here,  it  would  be  a  contradictory  finding ;  because  the  charge  in  the 
second  count  is  just  the  same  as  if  the  charge  laid  in  the  first  count  had 
been  copied  twice  over. 

Huddleston. — The  word  "  afterwards"  prevents  that  difficulty.  In  the 
case  of  O'Connett  v.  The  Queen,  11  01.  ft  Fin.  865,  Lord  Denman,  C. 
J.,  approved  of  the  practice  of  selecting  at  the  trial  the  count  on  which 
the  judgment  is* to  be  awarded ;  and,  in  that  case,  Lord  Campbell  said 
(p.  415),  "  It  is  an  utter  mistake  to  suppose  that  there  is  only  one  corpus 
delicti,  which  is  made  the  subject  of  several  counts  in  one  indictment. 

T 
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Even,  with  respect  to  felony,  the  law  supposes  a  separate  offence  to  be 
charged  in  each  count." 

Alderson,  B. — Even  in  cases  of  felony,  if  offences,  separate  and  quite 
distinct,  were  charged  in  one  indictment,  the  prisoner  has  no  right  to  say 

♦3881  ^e  w*^  not  ^e  tr^  on  a^  at  *oace '  ^u^  ^7  a  humane  and  proper 
J  practice,  the  prosecutor  is  put  to  elect.  There  was  a  case  of  rape, 
committed  by  five  persons  in  succession,  and  I  did  not  there  put  the 
counsel  for  the  prosecution  to  elect,  because  it  was  one  state  of  facts, 
and  could  not  embarrass  the  prisoners  in. their  defence,  and  yet  there 
were  five  distinct  felonies. 

Huddleston. — The  case  of  Rex  v.  Folkes,  1  M.  C.  C.  354,  was  a  case 
of  that  kind ;  and  the  judges  there  held,  that  a  general  conviction  of  a 
prisoner  charged  in  one  count  as  a  principal  in  the  first  degree,  and  in 
another  count  as  an  aider  and  abettor  of  other  men,  in  rape,  is  valid,  on 
a  count  charging  him  as  principal ;  but,  in  that  case,  no  opinion  appears 
to  have  been  given  as  to  the  second  count.  .In  the  case  of  O'ConneU  ▼. 
The  Queen,  11  CI.  &  Fin.  402,  Lord  CoUenham  says,  that  the  only 
inconvenience  which  could  arise  from  the  verdict  being  taken  on  the 
proper  counts  only  would  be,  that  the  prosecutor  must  be  careful  as  to 
the  counts  upon  which  he  means  to  rely. 

The  second  point  is,  that  the  verdict,  as  returned,  will  not  support 
either  one  count  or  the  other.  In  the  case  of  Rex  v.  Midwinter  and 
Sims,(a)  Mr.  Justice  Foster  was  of  opinion,  that  on  an  indictment  on  .the 
stat.  9  Geo.  1,  c.  22,  for  killing  a  man,  an  aider  and  abettor  was  not 
ousted  of  his  clergy ;  and  in  a  case  in  Plow  den's  Reports,(6)  the  Lord 
Chief  Justice  Bromley  appears  to  make  a  distinction  between  principals 
in  the  first  and  in  the  second  degree.  Lord  Hale,  in  his  Pleas  of  the 
Crown,(<?)  says,  in  a  case  of  murder  by  rioters,  "that,  although  the 
indictment  were  that  B.gave  the  stroke,  and  the  rest  were  present  aiding 
and  assisting,  though,  in  truth,  C.  gave  the  stroke,  or*  that  it  did  not 
*oocn  appear  upon  the  evidence  which  of  them  gave  the  stroke,  but  *only 
J  that  it  was  given  by  one  of  the  rioters,  yet  that  evidence  was 
sufficient  to  maintain  the  indictment ;  for  in  law  it  was  the  stroke  of  all 
that  party,  according  to  the  resolution  in  Mackalley's  case,  9  Co.  Rep. 
67  b."  This,  however,  is  not  exactly  in  point  with  the  present  case,  as 
in  Maekalley's  case,  and  in  that  of  the  rioters,  there  appears  to  have 
been  only  one  count  in  the  indictment. 

Alderson,  B. — In  the  case  of  Rex  v.  Towle,  R.  &  R.  C.  C.  314,  one 
count  of  the  indictment  charged,  that  Towle  shot  at  John  Usher,  and 
that  Badder  and  Slater  were  aiding  and  abetting ;  other  counts  charging 
an  unknown  person  with  the  actual  shooting,  and  the  three  with  aiding 
and  abetting.     The  jury  found  Towle  guilty ;  but  said,  that  "  they  did 

(a)  Fost  C  L.  App.  to  the  3d  od.  415.    Thi*  ease  if  not  inserted  in  the  1st  edit  or  in  the  2d 
edit 
(6)  Griffith  Ap  David  Ap  Jokn'i  etwe,  Plowd.  Com.  97. 
(c)  lttP.C.  402—3. 


2  CARRINGTON  *  KIRWAN.  N.  P.  389 

not  find  that  Towle  was  the  man  who  fired  the  pistol ;"  and  all  the  judges 
were  of  opinion  that  the  conviction  was  right. 

JIuddleston. — In  the  case  of  Benson  v.  Offleyy  2  Show.  510,  3  Mod. 
121,  it  was  held,  that,  on  an  appeal  of  murder,  charging  that  A.  gave 
the  mortal  wound,  and  that  B.  was  present  aiding  and  assisting,  a  verdict 
finding  that  B.  gave  the  wound,  and  that  A.  was  present  aiding  and 
assisting,  is  good.  In  the  case  of  Rex  v.  Plummet,  Eel.  109,  and  Rex 
v.  Borthwicky  Doug.  207,  the  doctrines  as  to  aiding  and  abetting  were 
considered;  and  in  the  case  of  Rex  v.  Taylor  and  Shaw>  1  Leach,  360, 
it  was  held,  that,  if  two  persons  be  indicted  for  murder,  the  one  as  prin- 
cipal in  the  first  degree,  and  the  other  as  being  present  aiding  and 
assisting  to  commit  it,  the  jury  may  find  the  principal  in  the  first  degree 
not  guilty,  and  convict  the  principal  in  the  second  degree ;  but,  with 
regard  to  that  case,  Mr.  Starkie,(a)  after  stating  that  a  majority  of 
the  judges  were  of  opinion  that  the  conviction  was  proper,  adds,  "  but 
it  appears  that  the  judges  were  not  unanimous,  and  the  prisoner  was  not 
executed.1' 

♦Alderson,  B. — Though  the  opinions  of  the  minority  have  i-*qqa 
great  weight  before  the  point  is  decided,  yet  it  is  the  majority 
which  decides  the  point  for  the  future.     Non  constat  that  the  judges 
might  not  be  unanimous  in  the  next  case,  if  the  point  were  before  them 
again.     If  it  were  otherwise,  there  would  be  no  certainty  in  the  law. 

Huddleston. — In  the  case  of  Regina  v.  Tyler,  8  G.  &  P.  616,  it  was 
held,  that  a  count  that  charged  A.  with  committing  a  murder,  and  C. 
and  D.  with  aiding  and  abetting  him,  could  not  be  sustained  against  C. 
and  D.  if  A.  was  an  insane  person ;  it  being  objected,  that,  as  A.  was 
insane,  he  could  not  commit  a  felony,  and  that,  therefore,  G.  and  D. 
could  not  abet  him  in  so  doing. 

Pattbson,  J. — There  A.  could  not  have  been  convicted. 

Lord  Dbkmak,  C.  J. — That  decision  proceeded  on  the  ground,  that 
the  principal  in  the  first  degree  could  not  be  guilty  at  all. 


BEFORE  LORD  DENMAN,  C.  J. ;  POLLOCK,  C.  B. ;  PARKE,  B. ;  ALDBRSON,  B. ; 
PATTBSON,  J. ;  COLERIDGE,  J.  ;  COLTMAN,  J.  ;  MAULE,  J. ;  WIOHTMAK, 
J. ;  CRES8WELL,  J. ;  AND  BRLE,  J.      [Jan.  20.] 

E.  Yardley,  for  the  prosecution. — The  case  of  O'ConneU  v.  The  Queen 
does  not  apply  to  the  present  case;  as  there  the  offences  charged  in  the 
different  counts  were  really  different  offences,  and  some  of  the  counts 
irere  bad. 

Lord  Denman,  C.  J. — The  doubt  arises  here  on  the  framing  of  the 
second  count,  which  has  the  word  "  afterwards"  introduced  into  it.  The 
case  of  Rex  v.  Towle  has  never  been  overruled ;  and  if  the  case  of  Rex 

(a)  1  Stark.  Cr.  PL  82. 
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♦3911  v#  ^1^  ***  contarary  to  TowW*  case,  it  is  wrong  ;  but  my  opinion 
J  is  that  there  is  no  inconsistency  between  the  two  cases. 

Mauls,  J. — The  doubt  is,  whether  the  grand  jury  must  not  be  taken 
on  these  words  to  have  found  two  transactions. 

E.  Yardley.— The  case  of  Young  v.  The  King,  8  T.  E.  98,  is  an 
authority  in  my  favour. 

Alderson,  B. — In  that  case  there  was  not  the  same  difficulty;  there 
the  counts  might  relate  to  distinct  transactions.  Here  the  word  "  after- 
wards" occurs,  which  may  mean  afterwards  in  point  of  time,  and  yet 
the  word  "  said"  limits  it  to  the  same  person ;  and  if  it  be  afterward* 
in  point  of  time,  and  the  name  person,  the  second  count  charges  the 
killing  of  a  dead  man,  and  then  there  would  be  one  bad  count  and  one 
good  one  ;  and  Mr.  O'ConneWs  case  decides,  that  a  judgment  on  a  good 
count  and  a  bad  one  is  bad. 

E.  Yardley. — The  word  "  afterwards"  may  be  rejected  as  surplusage. 
The  time  is  immaterial. 

Pollock,  C.  B. — Does  it  mean  more  than  "  heretofore  ?" 

E.  Yardley. — T.  a  case  before  Baron  Rolfe,  about  a  year  ago,  I 
asked  the  learned  Baron  to  say  on  which  count  the  verdict  should  be 
entered,  and  he  refused  to  do  so,  as  he  said  that  all  the  counts  were 
proved ;  and  I  submit,  that  that  is  so  here.  The  day  is  immaterial,  and 
it  makes  no  difference  whether  the  same  or  a  different  day  is  inserted  in 
the  different  counts.  I,  therefore,  submit,  that  the  word  "  afterwards'* 
is  only  an  allegation  of  time. 

♦3921       ^Buddleetan,   in  reply. — By  the  word  "afterwards"  it   is 
J  directly  averred,  that  the  offence  charged  in  the  second  count  was 
committed  after  the  offence  charged  in  the  first. 

Pollock,  C.  B. — Would  a  prosecutor  be  bound  to  prove  that  an 
offence  charged  in  a  second  count  was  actually  committed  after  an  offence 
charged  in  a  first  count,  because  the  word  "  afterwards"  occurred  in  the 
second  count  ?  Suppose  that  the  murder  of  A.,  and  the  murder  of  B., 
were  charged  in  the  first  and  second  counts  of  the  same  indictment,  and 
the  word  "  afterwards"  were  used  as  it  is  here,  and  suppose  that  the 
practice  allowed  such  an  indictment  to  be  tried  as  to  both  the  murders, 
would  the  prisoner  be  entitled  to  be  acquitted  if  it  appeared  that  the 
murder  of  B.  was  before  the  murder  of  A.  ? 

ffuddletton. — Each  count  must  be  taken  to  charge  a  separate  felqpy ; 
and  on  this  verdict  I  do  not  see  how  the  difficulty  raised  on  the  word 
"  afterwards"  is  to  be  disposed  of 

Pollock,  0.  B. — The  opinion  of  the  judges  will  be  conveyed  to  the 
proper  authority. 

The  case  was  afterwards  considered  by  the  fifteen  judges,  who  held 
the  conviction  right.(a) 

(a)  The  prUonen  were  afterward*  both  executed. 
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♦HEREFORDSHIRE  SPRING  ASSIZES,  1846.(o)     [*S93 


BBFORB  BARON  PLATT. 


BEGINA  v.  THE  INHABITANTS  OF  VOWCHURCH. 

If  an  indictment  be  preferred  against  the  inhabitant!  of  a  parish  under  the  Highway  Act,  5  k  6 
Will  4,  c  50,  s.  95,  and  the  defendants  plead  guilty,  the  judge  will  not  direct  the  prosecutor's 
easts  to  be  paid  under  that  section,  as  the  indictment  was  not  tried  before  him. 

Indictment  preferred  under  the  95th  section  of  the  Highway  Act, 
5  &  6  Will.  4,  c.  50,  for  not  repairing  a  highway.  The  indictment  was 
preferred  and  found  at  the  Summer  Assizes  of  1845,  and  the  defend- 
ants had  pleaded  not  guilty ;  but  at  the  present  assizes  they  withdrew 
their  plea,  and  pleaded  guilty. 

Skinner  applied  for  the  costs  of  the  prosecution,  under  the  95th  sec- 
tion of  the  Highway  Act,  5  &  6  Will.  4,  c.  50. 

Barrett,  for  the  defendants. — I  submit  that  no  costs  can  be  given 
under  that  section,  where  the  defendants  have  pleaded  guilty.  In  the 
cases  of  Regina  v.  Aston  Ingham,  and  Regina  v.  Linton,(b)  Mr.  Justice 
Williams,  after  consulting  with  some  of  the  other  learned  judges,  held, 
that,  on  an  indictment  of  this  kind,  the  prosecutor  is  not  entitled  to 
costs,  unless  thacase  be  tried;  and  that,  if  the  defendants  plead  guilty, 
he  is  not  entitled  to  costs  under  the  95th  section. 

Platt,  B. — I  fully  agree  with  Mr.  Justice  Williams,  and  shall  not 
direct  the  costs  to  be  paid  under  the  95th  section  of  the  statute,  as  the 
case  has  not  been  tried  before  me.  Application  refused* 

Skinner,  for  the  prosecution. 

Barrett,  for  the  defendant. 

[Attorneys — Q-willim,  and  Bodenham.'] 

(a)  This  case  was  omitted  in  its  proper  order. 

(6)  Cited  Greav.  ed.  of  Buss.  C.  k  M.,  YoL  1,  p.  374. 


vol.  n.— 88  t2 
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*S94]      'WESTERN   SUMMER  CIRCUIT,  1846. 


WINCHESTER  ASSIZES. 
(Crown  Side.) 


BEFORE  MR.  BARON  PLATT. 


REGINA  v.  THOMAS  JOHNSON. 

On  a  charge  of  felony,  the  witnesses  who  make  the  depositions  on  which  the  prisoner  is  com- 
mitted should  be  examined  in  the  prisoner's  presence,  and  he  should  hear  all  the  questions  put 
and  answered;  and  if  the  magistrates'  clerk,  before  the  arrival  of  the  magistrates  and  of  the 
prisoner,  examine  the  witnesses  and  take  down  what  they  state,  and  when  the  magistrates  and 
prisoner  arrive  the  depositions  so  taken  are  read  over  to  the  witnesses  in  the  presence  of  the 
magistrates  and  the  prisoner,  and  the  latter  be  asked  whether  he  has  any  question  to  put  to 
any  of  them,  this  is  wrong. 

Robbery. — The  prisoner  was  indicted  for  having  committed  a  robbery 
at  Portsmouth. 

It  appeared  in  the  course  of  the  trial,  that  the  depositions  on  which 
the  prisoner  was  committed  were  not  written  either  in  the  presence  of 
the  magistrates  or  of  the  prisoner ;  but  that  the  clerk  to  the  magistrates 
examined  all  the  witnesses  for  the  prosecution,  and  took;  down  what  thej 
said,  neither  the  magistrates  nor  the  prisoner  being  present ;  but  that, 
when  the  magistrates  and  the  prisoner  arrived,  the  depositions  were  read 
over  to  the  witnesses  in  the  presence  of  the  magistrates  and  of  the 
prisoner,  and  the  prisoner  was  then  asked  whether  he  had  any  question 
to  put  to  any  of  the  witnesses. 

Platt,  B. — This  is  a  very  irregular  and  improper  mode  of  taking 
depositions,  and  very  unfair  to  the  party  accused.  The  prisoner  ought 
to  hear  all  the  questions  put  and  answered ;  for  then  he  may  very  possi- 
bly explain  the  oircumstances ;  but  it  is  monstrous  that  he  should  have 
a  long  beadroll  of  statements  read  over  to  him,  and  then  be  asked  on 
the  sudden  if  he  has  any  question  to  put,  and  then  probably,  unable  on 
*QQr-i  the  instant  to  extract  from  his  accuser  or  *the  witnesses  an 
J  explanation  of  every  apparently  criminating  circumstance,  be 
told  that  he  is  committed.  Such  a  mode  of  proceeding  does  not  afford 
to  the  party  accused  that  fair  play  which  the  due  administration  of  the 
law  requires.  I  am  sorry  to  say  that  I  had  occasion  to  make  similar 
remarks  on  the  Oxford  circuit.  Verdict — Not  guilty. 
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WESTERN  SPRING  CIRCUIT,  1847 

SALISBURY  ASSIZES. 
{Crown  Side.) 


BKFORB  MR.  JUSTICE  CBKSSWBLL. 


REGENA  v.  JAMES  GLASS. 

8.  delivered  two  £5  note*  to  Mrs.  D.,  the  wife  of  the  postmaster  of  C,  at  whieh  post-offioe  money, 
orders  were  not  granted,  and  asked  her  to  send  them  by  G.,  the  letter  carrier  from  C.  to  W.,  ir 
order  that  he  might  get  two  £5  money-orders  at  the  W.  post-office.  Mrs.  D.  gave  these  in- 
structions to  G.,  and  pat  the  notes  by  his  desire  into  bis  bag.  G.  afterwards  took  the  notes 
oat  of  the  bag,  and  pretended  when  he  got  to  the  W.  post-office  that  he  had  lost  them.  It  was 
found  by  the  jury  that  G.  had  mo  intention  to  steal  the  notes  when  they  were  given  to  him  by 
Mrs.  D. : — Held,  by  the  fifteen  judges,  that  this  taking  of  the  notes  by  G.  was  not  a  larcony, 
the  notes  not  being  in  his  possession  in  the  course  of  his  duty  as  a  post-office  servant 

Larceny. — The  prisoner  was  charged,  in  the  first  count  of  the  indict- 
ment, with  stealing  two  £5  promissory  notes,  the  property  of  Mark 
Sawyer.  In  a  second  count  the  property  was  laid  in  Joseph  Dutch  [the 
postmaster  of  Great  Chiverell]  ;  and  in  the  third  count,  in  "  Click  John, 
Marquess  of  Clanricarde,  her  Majesty's  postmaster-general." 

It  appeared  that  the  prisoner  was  a  letter-carrier  appointed  by  the 
postmaster-general.  His  duty  was  to  carry  letters  from  Westbury  every 
morning,  and  deliver  them  *at  Great  Chiverell  to  the  parties  to  r*oqfi 
whom  they  were  addressed.  There  was  a  post-office  at  Great  L 
Chiverell  for  receiving  letters,  which  the  prisoner  carried  every  evening 
to  Westbury,  and  delivered  at  the  post-office  there ;  and  he  also,  on  the 
road  from  Great  Chiverell  to  Westbury,  received  letters  at  a  village 
called  Bratton,  which  were  in  like  manner  delivered  at  the  post-office  at 
Westbury.  The  Great  Chiverell  and  Bratton  letters  were  at  the 
respective  receiving-houses  put  in  bags,  which  were  tied  up,  but  not 
locked  or  sealed,  and  those  bags  the  prisoner  carried  in  a  leathern  pouch 
which  was  supplied  to  him  by  the  postmaster-general.  The  postmaster 
at  Great  Chiverell  had  no  power  to  issue  money-orders,  and  the  nearest 
post-office  at  which  they  could  be  obtained  was  Westbury.  It  was  no 
part  of  the  duty  of  the  postmaster  at  Great  Chiverell  to  procure  money- 
orders  from  Westbury,  or  to  forward  instructions  to  the  postmistress  at 
Westbury  respecting  them;  but  Mark  Sawyer,  who  resided  at  Great 
Chiverell,  wishing  to  remit  £5  to  Henry  Osman  of  Melksham,  and  the 
like  sum  to  James  Rawlings  of  Trowbridge,  on  the  14th  of  September, 
1846,  directed  an  envelope  to  each,  which  he  sent,  together  with  two 
£5  notes,  to  the  postmaster  at  Great  Chiverell,  with  a  written  request 


399  REGINA  v.  JONES.   Welsh  Sp.  C.  1847. 

paid  for  the  land  upwards  and  £400,  and  after  that  the  set  of  con- 
spiracy evil,  idle,  maliciously  combining  together,  steal  back  the  farm 
again  for  nothing,  only  that  to  has  them  now  in  poor  situation  at 
present.  Yours  most  effectionately, 

"  Rebecca. 

*4001  *"  ^8  y°u  wa8  an  Prop01  f°°l  t0  8*ve  ^e  outwited  wench  to 
J  the  evil  idle  man,  malicious,  deceitful,  and  him  in  purpose  to  put 
her  upon  unjust  property  of  Trewernfach.  Take  notice  aforesaid  above 
mencion." 

It  was  proved  that  the  letter  set  'out  in  the  third  count  of  the  indict- 
ment was  in  the  handwriting  of  the  prisoner,  and  was  found  in  a  cleft  stick 
stuck  into  the  ground  close  to  the  residence  of  Lewis,  to  whom  it  was 
addressed ;  and  that  the  letter  set  out  in  the  fourth  count  was  also  in 
the  prisoner's  handwriting,  and  was  sent  by  the  post,  and  delivered  by 
the  postmaster  to  Lewis,  to  whom  it  was  addressed.  Both  the  letters 
were  shown  by  Lewis  to  Rowlands ;  and  it  further  appeared  that  the 
prisoner  had  once  been  the  owner  of  the  premises  in  question,  which 
were  called  Trewernfach,  and  lost  them  by  an  ejectment  which  he  con- 
sidered wrongfully  brought,  and  that  he  had  been  unjustly  deprived  of 
them ;  2nd  that  Lewis,  to  whom  the  letters  were  addressed,  had  been 
tenant  and  occupier  of  the  premises  after  the  prisoner  had  left  them ; 
and  that,  after  Lewis,  Rowlands  had  become  tenant,  and  had  built  a 
house  on  the  premises  preparatory  to  his  marriage  with  Lewis's  daughter, 
and  was  the  occupier  of  the  premises,  though  he  did  not  live  in  the 
house  at  the  time  the  letters  were  written.  It  further  appeared,  that, 
at  the  time  when  the  letters  were  sent,  the  house,  though  built,  was  not 
finished  or  habitable ;  it  had  neither  doors  nor  windows,  but  was  roofed 
in,  and  the  floors  were  laid. 

Lloyd  Hall,  for  the  prisoner,  objected,  first,  That  the  letters  contained 
no  threatening  to  burn  the  house;  secondly,  That  the  house  being 
unfinished,  it  was  not  a  house  within  the  meaning  of  the  stat.  4  Geo.  4, 
c.  54,  s.  3  ;(a)  thirdly.  That  the  letters  were  addressed  to,  and  intended 
*401~l  ^or  ^ew^'  *anc*  not  f°r  Rowlands ;  and,  fourthly.  That  the  indict- 
J  ment  should  have  stated  that  the  letters  were  sent  to  Rowlands, 
or  that  he  received  them.  He  cited  the  cases  of  Rex  v.  Paddle,  R.  & 
R.  G.  G.  484,  and  Regina  v.  Burridge,  2  M.  &  Rob.  296. 

(o)  By  which  it  is  enacted,  that,  "if  any  person  shall  knowingly  and  wilfully  send  or  dctircr 
any  letter  or  writing,  with  or  without  any  name  or  signature  subscribed  thereto,  or  with  a  ficti- 
tious name  or  signature,  threatening  to  kill  or  murder  any  of  his  Majesty's  subjects,  or  to  bvra 
or  destroy  his  or  their  houses,  outhouses,  barns,  stacks  of  corn  or  grain,  hay  or  straw,  or  shall 
procure,  oounsel,  aid,  or  abet,  the  commission  of  the  said  offences,  or  of  any  of  them,  or  shall 
forcibly  rescue  any  person  being  lawfully  in  oustody  of  any  officer  or  other  person  for  any  of  the 
said  offences ;  every  person  so  offending,  being  thereof  lawfully  convicted,  shall  be  adjudged 
guilty  of  felony,  and  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 
the  seas  for  life,  or  for  such  term,  not  less  than  seven  years,  as  the  Court  shall  adjudge,  cr  !»  be 
imprisoned  only,  or  imprisoned  and  kept  tc  hard  labour,  in  the  common  gaol  or  hcase  cf  < 
don  for  any  term  not  exceeding  seven  years." 
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The  jury  found  the  prisoner  guilty  on  the  third  and  fourth  counts 
of  the  indictment,  and  were  of  opinion  (hat  the  prisoner  wrote 
and  sent  the  letters,  intending  that  they  should  reach  Row- 
lands as  well  as  Lewis,  and  that  the  premises  mentioned  in  the 
letters  were  those  in  the  possession  of  Rowlands,  including  the 
house. 
Wightman,  J.,  reserved  the  case  for  the  consideration  of  the  fifteen 
judges,  on  the  question  whether  upon  this  indictment,  and  these  facts, 
the  prisoner  was  properly  convicted  ? 

John  Evans  and  Nicholl  Carne,  for  the  prosecution. 
Lloyd  Matt,  for  the  prisoner. 

[Attorneys — Parry,  and  Morgan  $  Evans."] 


In  the  ensuing  term,  the  case  was  considered  by  the  fifteen  judges, ' 
who  held  that  the  indictment  was  bad,  and  that  the  threat  must  be  to 
the  owner  of  the  property ;  and  that  if  the  letter  was  sent  to  Lewis  with 
intent  that  it  should  reach  Rowlands,  and  did  reach  him,  it  should  have 
been  charged  in  the  indictment  as  sent  to  Rowlands. 


♦CHESTER  ASSIZES.  [*402 

{Crown  Side.) 


BEFORE  MR.   JUSTICE  WIGHTMAN. 


REGINA  v.  JOHN  BROOKS  and  WILLIAM  GIBSON. 

In  a  ease  of  night  poaching  by  person!  armed,  the  offence  was  committed  on  the  4th  of  Decem- 
ber, 1846.  On  the  19th  of  December,  1845,  information  of  the  offence  was  made  before  a  ma- 
gistrate, who  on  that  day  granted  warrants  to  apprehend  A.  and  B.,  two  of  the  offenders.  On 
one  of  these  warrants  A.  was  apprehended  and  committed  for  trial  on  the  16th  of  September, 
1846,  B.  being  apprehended  on  the  other  warrant  and  committed  for  trial  on  the  21st  of  October, 
1846.  The  indietment  was  preferred  and  found  on  the  6th  of  April,  1847 : — Held,  that  the 
prosecution  was  "commenced  within  twelve  calendar  months  after  the  commission"  of  the 
offence,  and  that  it  was  commenced  by  the  information  and  warrants  to  apprehend,  or  at  all 
events  by  the  apprehension  of  the  prisoners. 

Night  poaching. — The  indictment,  which  was  on  the  stat.  9  Geo.  4, 
c.  69,  b.  9,  charged  that  the  defendants,  with  others  to  the  number  of 
twelve  and  more,  on  the  4th  day  of  December,  a.  d.  1845,  by  night, 
entered  certain  land  of  James  France  France,  at  the  parish  of  Daven- 
ham,  armed,  with  intent  to  destroy  game  there. 

It  was  opened  by  Toumsend,  for  the  prosecution,  that  the  offence 
was  committed  on  the  4th  day  of  December,  1845,  and  that  on  the 
19th  of  December,  1845,  there  was  an  information  made  before  J. 
H    Harper,  Esq.,  a  magistrate,  upon  which  he,  on   the   same  day. 
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issued  warrants  to  apprehend  the  two  defendants;  and  that,  on  one 
of  these  warrants,  the  defendant  Brooks  was  apprehended  on  the  5th 
of  September,  1846,  and  on  that  day  committed  by  Mr.  Harper  for 
trial  for  this  offence,  the  other  defendant  having  been  apprehended  on 
the  other  warrant  on  the  21st  of  October,  1846,  and  on  that  day  com- 
mitted by  Mr.  Harper  for  trial  for  this  offence.  The  present  indictment 
was  preferred  and  found  on  the  5th  of  April,  1847.  He  submitted  that 
the  prosecution  was  commenced  on  the  19th  of  December,  1845,  by  the 
information  before  the  magistrate,  and  by  the  issuing  on  that  day  of  the 
warrants  to  apprehend  the  defendants ;  and  that,  therefore,  the  proseca- 
*4031  **on  *Wft8  commenced  within  twelve  calendar  months  after  the 
J  commission  of  the  offence,  within  the  stat.  9  Geo.  4,  c.  69,  sect. 
4,  by  which  it  is  enacted,  "  that  the  prosecution  for  every  offence 
punishable  upon  summary  conviction  by  virtue  of  this  act,  shall  be  com- 
menced within  six  calendar  months  after  the  commission  of  the  offence ; 
and  the  prosecution  for  every  offence  punishable  upon  indictment,  or 
otherwise  than  upon  summary  conviction,  by  virtue  of  this  act,  shall  be 
commenced  within  twelve  calendar  months  after  the  commission  of  such 
offence." 

Wightman,  J. — I  will  reserve  the  case  for  the  consideration  of  the 
fifteen  judges,  on  the  question  whether  the  prosecution  was  commenced 
in  time  ? 

The  facts  were  proved  as  opened,  and  the  information  and  warrants 
of  the  19th  of  December,  1845,  were  given  in  evidence,  and  also  the 
warrants  of  commitments  of  5th  of  September,  1845,  and  21st  of  Octo- 
ber, 1845.  Verdict— Guilty. 

Townsend,  for  the  prosecution. 

R.  Q-.  Temple,  and  Morgan  Lloyd,  for  the  defendants. 
[Attorneys* — Barker,  and .] 


In  the  ensuing  term  the  case  was  considered  by  the  fifteen  judges, 
who  held  the  conviction  right ;  and  that  the  prosecution  was  "  com- 
menced within  twelve  calendar  months  after  the  commission"  of  the 
offence ;  and  that  it  was  commenced  by  the  information  and  warrants  to 
apprehend,  or  at  all  events  by  the  apprehension  of  the  prisoners. 
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•MIDLAND   SPRING  CIRCUIT,  1847.      [*404 


NOTTINGHAM  ASSIZES. 

BEFORE  MR.  JUSTICE  PATTE80N. 


REGINA  v.  EMANUEL  WHITE. 

E.  W.  came  to  a  banking-house,  and  asked  to  hare  a  bill  discounted,  stating  that  he  came  from 
Mr.  Tomlinson  (who  was  known  to  the  banker's  clerk),  and  on  one  of  the  bankers  sayfcg  that 
Mr.  Tomliuson  had  not  endorsed  the  bill,  E.  W.  said  that  he  could  endorse  it  for  him.  The 
banker  then  wrote  on  the  back  of  the  bill  "  Per  procuration,  Thomas  Tomlinson,"  and  the  pri- 
soner signed  his  own  name,  E.  W.,  to  it: — Held  not  to  be  a  forgery. 

Forgery. — The  prisoner  was  indicted  for  forging  a  certain  endorse- 
ment on  a  certain  bill  of  exchange  for  18Z.  12*.,  with  intent  to  defraud 
Thomas  Tomlinson ;  and  in  another  count  the  intent  was  laid  to  be,  to 
defraud  Francis  Hart  and  another.(a) 

It  was  proved  by  Mr.  Thomas  Tomlinson  that  the  prisoner  had  been 
in  his  employ,  and  had  left  him  about  two  years  ago ;  that,  while  the 
prisoner  was  in  his  employ,  he  had  sent  him  with  checks  to  Messrs. 
Hart's  bank  to  get  the  money  for  them,  but  he  was  not  sure  whether  he 
had  ever  sent  him  with  a  bill  of  exchange ;  that  he  never  authorized  the 
prisoner  to  endorse  bills  for  him,  or  to  accept  bills,  or  to  sign  his  name, 
or  to  use  his  name ;  and  that,  if  he  ever  did  send  him  to  get  the  money 
on  any  bill  of  exchange,  it  was  ready  endorsed.  This  witness  also 
proved  that  he  was  in  Nottingham  on  the  1st  of  September,  1846 ; 
that  the  prisoner  was  not  then  in  his  employ ;  that  he  did  not  send  the 
prisoner  to  Hart's  bank  on  that  day;  and  that  he  never  saw  or  heard 
of  the  bill  in  question  until  it  was  presented  to  him  for  payment. 

♦The  bill  was  dated  on  the  19th  of  August,  1846,  and  payable  r^nc 
three  months  after  date.     It  professed  to  be  drawn  by  Matthew  L 
Clarkson  on  William  Nicholson,  payable  to  his  own  order,  and  to  be 
accepted  by  William  Nicholson,  and  endorsed  by  Matthew  Clarkson, 
and  then,  "  Per  procuration,  '  Thomas  Tomlinson, 

*  Emanuel  White.'" 

Mr.  Alfred  Thomas  Fallows  was  called.  He  said,  "  I  am  a  partner 
with  Mr.  Francis  Hart  in  a  bank  at  Nottingham.  On  the  1st  of  Septem- 
ber, 1846,  the  prisoner  came  to  our  bank  with  this  bill,  which  he  asked 
me  to  discount.  He  said  he  had  brought  it  to  be  discounted :  that  he 
came  from  Mr.  Tomlinson.     I  called  in  a  clerk  named  Newton,  who  said 

(«)  Inert  were  also  eoonti  In  the  indictment  for  uttering  the  forged  acceptance  on  the  bill, 
and  it  was  proved  that  it  was  a  forgery,  and  that  the  supposed  drawer  and  acceptor  had  both 
died  in  May,  1842 ;  bnt  the  jury  negatived  the  prisoner's  knowledge  that  the  acceptance  was 
forged. 

vol.  n.— 84  Z 
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he  knew  him ;  that  he  sometimes  came  from  Mr.  Tomlinson,  who  was 
very  good ;  so  I  discounted  the  bill.  I  told  the  prisoner  that  Mr.  Tom- 
linson had  not  endorsed  it.  He  said  that  Mr.  Tomlinson  was  from 
home,  but  that  he  could  endorse  it  for  him.  I  asked  him  if  he  could, 
and  he  said  *  Yes/  I  asked  him  Mr.  Tomlinson vs  christian  name,  he 
said  'Thomas;'  and  I  wrote  on  the  bill,  'Per  procuration,  Thomas 
Tomlinson.'  He  said  he  would  sign  his  name.  He  did  sign  his  name, 
and  I  gave  him  the  money."  In  his  cross-examination,  this  witness  said : 
"  I  said  I  did  not  know  him,  and  sent  for  my  clerk,  Newton.  He  said 
that  Newton  knew  him.  I  asked  him  if  he  could  endorse  it  for  Mr. 
Tomlinson  ;  he  said  if  I  would  prepare  it  he  would  endorse  it.  It  was 
not  till  after  the  dishonour  that  I  was  called  on  to  recollect  what  had 
passed.  When  the  bill  was  dishonoured  I  sent  for  the  prisoner ;  I  asked 
him  to  pay  the  bill :  I  found  him  at  his  own  house.  If  he  had  paid 
there  would  have  been  no  more  said  about  it.  I  did  not  think  of  a  felony. 
He  said  he  had  not  the  money  by  him.  He  asked  me  to  go  to  Mr. 
Malpas  in  order  to  ascertain  whether  he  had  shown  him  the  bill  before 
he  brought  it  to  me.     I  went  and  found  that  he  had.     Five  or  six  days 


♦406] 


elapsed  before  we  proceeded  against  the  prisoner.     *We  had 


applied  to  other  parties  when  we  found  the  acceptance  was 
forged.  We  directed  our  attorney  to  proceed  against  the  prisoner.  I 
thought  the  prisoner  might  have  done  it  ignorantly." 

Pattkson,  J.  (in  summing  up),  told  the  jury,  that  if  they  were  of 
opinion  that  the  prisoner,  at  the  time  when  he  signed  this  endorsement, 
had  wilfully  misrepresented  that  he  came  from  Mr.  Tomlinson  with  intent 
to  defraud  him  or  the  bankers,  and  had  no  authority  from  Mr.  Tomlinson, 
they  ought  to  find  him  guilty.  -  Verdict — Guilty, 

Patteson,  J.,  reserved  the  case  for  the  consideration  of  the  fifteen 
judges,  on  the  question  whether  the  facts  proved  amounted  to  the  crime 
of  forgery. 

S.  0.  Denison,  for  the  prosecution. 

WiUmore^  for  the  prisoner. 

[Attorneys — Enfield,  and  PatchittJ] 


•  • 


BEFORE  LORD  DENMAN,  C.  J. ;  WILDE,  C.  J. ;  POLLOCK,  C.  B.  ;  PARKS,  B 
COLTMAN,  J.  ;  ROLFE,  B. ;  WIGHTMAN,  J.  ;  CRE8SWELL,  J.  ;  BRLB,  X 
PLATT,  J.  ;   AND  WILLIAMS,  J.      [April  24.] 

Willmore,  for  the  prisoner. — What  I  must  take  to  have  been  proved 
is,  that  the  prisoner  with  intent  to  defraud,  and  without  any  authority 
from  Mr.  Tomlinson  to  endorse  this  bill,  wrote  by  the  hand  of  the 
banker  the  words,  "  Per  procuration,  Thomas  Tomlinson,"  and  wrote  with 
his  own  hand  his  own  name,  "  Emanuel  White."  The  statute  1  Will.  4, 
c.  66,  doe*  not  alter  the  meaning  of  the  term  forgery,  and,  from  the  first 
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appearance  of  that  term  in  our  law,  it  appears  to  consist  of  the  counter- 
feiting of  the  writing  of  another ;  and  there  is  no  instance  of  a  person 
being  held  to  *be  guilty  of  forgery  by  merely  assuming  to  have  [•♦4Q7 
authority  which  he  really  had  not.  In  Fleta,  who  is  cited  by 
Lord  Coke  (3  Inst.  169),  forgeries  are  described  as  the  falsifying  of  seals, 
instruments  then  being  usually  sealed ;  and  Lord  Ooke  (3  Inst.  171),  in 
treating  of  obligations  forged,  takes  a  distinction  between  the  acknow- 
ledgment of  a  statute  staple,  which  is  under  the  seal  of  the  party,  and 
of  a  statute  merchant,  which  is  not ;  and  from  this  it  is  to  be  inferred, 
that  no  false  representation  would  constitute  the  crime  of  forgery.  Mr. 
Serjeant  Hawkins,  in  his  Pleas  of  the  Crown, (a)  in  treating  of  forgeries 
by  alteration,  says,  that  there  "  a  man's  hand  and  seal  are  falsely  made 
use  of  to  testify  his  assent  to  an  instrument  which,  after  such  an  altera- 
tion, is  no  more  his  deed  than  a  stranger's."  In  the  present  case  the 
prisoner  does  not  counterfeit  or  imitate  anything ;  he  merely  says,  "  I 
have  an  authority,"  and  that  is  false.  If  he  had  said  so  orally,  it  would 
only  have  been  a  false  pretence ;  and  I  do  not  see  why  it  is  anything 
more  because  the  false  pretence  is  in  writing.  He  merely  makes  an  asser- 
tion which  is  not  true.  Mr.  Serjeant  Hawkins  says,(i)  u  The  notion 
of  forgery  doth  not  seem  so  much  to  consist  in  the  counterfeiting  a  man's 
hand  and  seal,  which  may  often  be  done  innocently,  but  in  the  endea- 
vouring to  give  the  appearance  of  truth  to  a  mere  deceit  and  falsity,  and 
either  to  impose  that  upon  the  world  as  the  solemn  act  of  another,  which 
he  is  no  way  privy  to,  or  at  least  to  make  a  man's  own  act  appear  to 
have  been  done  at  a  time  when  it  was  not  done,  and  by  force  of  such  a 
falsity  to  give  it  an  operation  which  in  truth  and  justice  it  ought  not  to 
have."  In  the  present  case  there  was  neither  the  counterfeiting  the 
writing  of  another,  nor  attempt  to  offer  what  the  prisoner  wrote  as  being 
the  act  of  another.  So  Mr.  Serjeant  Hawkins,(<?)  says,  that  "  it  hath 
been  resolved  that  a  man  shall  not  be  adjudged  guilty  of  forgery  for 
writing  a  will  for  another  without  any  ^directions  from  him,  who  pMAg 
becomes  non  compos  before  it  is  brought  to  him  ;  for  it  is  not  the  L 
bare  writing  an  instrument  in  another's  name  without  his  privity,  but  the 
giving  it  a  false  appearance  of  having  been  executed  by  him,  which 
makes  a  man  guilty  of  forgery."  It  therefore  seems  to  be  essential  to 
the  crime  of  forgery  that  a  person  should  put  forth  the  forgery  as  the 
writing  of  another,  it  being  either  false  entirely,  or  made  false  by  adding 
or  taking  away,(d)  and  it  must  either  be  a  false  instrument  to  a  true 
signature,  or  a  true  instrument  with  a  false  signature.     Sir  Edward 

(a)  1  Hawk.  P.  C,  tit  Forgery,  chap.  70,  sect.  2.  (6)  lb. 

(c)  Id.  sect  5. 

(«*)  In  Combe3*  cote,  Moore,  759,  Noy,  Rep.  101,  it  wu  held  in  the  Star  Chamber,  in  E.  T.  3 
Jao.  1,  by  Papkam,  C.  J.,  Fleming,  C.  B.,  and  YelvtrUm,  J., "  That  if  he  that  writes  a  will  omit* 
a  thing  that  was  appointed  to  be  pat  in,  that  is  not  forgery;  but  if  the  devise  had  been  to  A.  for 
life,  the  remainder  to  B.  in  fee,  and  he  that  writes  the  will  omits  the  estate  for  life  to  A.,  by 
which  the  fee  is  presently  to  B.,  that  is  forgery."  See  also  the  ease  of  Bex  r.  Minter  Bart,  7  C. 
*  P.  652. 
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Hyde  East,  in  his  Pleas  of  the  Crown,(a)  merely  confirms  tne  definition 
of  forgery  as  given  by  the  earlier  authorities. 

Wilde,  0.  J. — You  say  that  this  endorsement  was  all  that  it  par* 
ported  to  be. 

WiUmore. — The  signature  was  the  prisoner's  own  writing,  and  it  pur 
ports  to  be  so, — it  is  only  a  false  pretence.  If  a  man  were  to  write  a 
paper,  in  which  he  stated,  "  John  Stiles  has  given  me  authority  to  take 
up  so  many  sacks  of  wheat  of  you/' — that  would  be  no  forgery  if  John 
Stiles  had  given  no  authority,  because  the  prisoner  writes  it  as  his 
own  act. 

Wilde,  C.  J. — If  a  man  write  in  his  own  name,  "  I  have  authority  to 
obtain  such  and  such  goods  from  you ;"  that  would  not  be  a  forgery  even 
if  he  had  no  such  authority.  Here  the  prisoner  said  that  he  had  autho- 
rity to  endorse  a  bill.  In  the  action  for  deceit  in  accepting  a  bill,  void 
*4091  *n  Whosesoever  hands  it  came,  it  never  occurred  to  any  of  the 
judges  that  the  deceit  was  merged  in  the  felony. 

WiUmore. — It  would  be  no  counterfeiting  of  the  coin,  if  the  person 
put  a  legend  on  his  counterfeits,  stating  that  he  had  authority  to  coin, 
and  yet  that  would  be  asserting  that  he  had  an  authority  which  in  fact 
he  had  not. 

Pollock,  0.  B. — You  say  that  this  endorsement  is  everything  that 
it  purports  to  be.  I  cannot  quite  accede  to  that,  because  it  purports  to 
be  an  authorized  signature,  and  it  is  not  an  authorized  signature. 

Platt,  B. — You  put  it  that  the  endorsement  itself  is  true,  but  accom- 
panied by  a  false  representation. 

WiUmore. — In  Revey'%  ca%e>  2  Ea.  P.  0.  856,  the  endorsement  alleged 
to  be  forged  was  written  by  the  person  whose  handwriting  it  purported 
to  be,  and  the  prisoner  personated  him,  and  so  obtained  credit  on  the 
bill,  and  this  was  held  to  be  not  a  case  of  forgery. 

Lord  Denman,  C.  J. — No  one  can  pretend  that  there  is  forgery  if 
there  is  nothing  done  to  the  writing  or  the  seal. 

Patteson,  J. — A  man,  whose  name  was  Henry  Davis,  wrote  his  own 
name  on  a  bill,  and  put  it  off  as  the  bill  of  another  Henry  Davis,  and 
this  was  held  to  be  forgery. 

WiUmore. — There  was  an  attempt  to  pass  his  own  signature  as  that 
of  another. 

Parke,  B. — The  case  nut  by  my  brother  Patteson  was  put  by  Mr. 
Justice  Butter  in  the  Term  Reports. 

♦4101       WiUmore. — The  precise  point  in  the  present  case  has  *arisen 

once  before,  but  no  decision  was  ever  pronounced :  (b)  but  in  the 

case  of  Rex  v.  Arecott,  6  0.  &  P.  408,  it  was  held,  that  if  a  person 

write  on  the  back  of  a  bill  of  exchange,  "  Received  for  R.  Aickman," 

(a)  2  Ea.  P.  0.  852. 

(6)  In  the  ease  of  Bex  ▼.  Maddock$  (0.  B.  Oct  1815),  reported  in  Grear.  ed.  of  Run.  CAM. 
VoL  2,  p.  499. 
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and  sign  his  own  name  to  it,  this  is  not  a  forgery  of  a  receipt ;  and 
Mr.  Justice  Littledale  there  said,  "I  take  it,  to  forge  a  receipt  for 
money,  is  writing  the  name  of  the  person  for  whom  it  is  received.  But, 
in  this  case,  the  acts  done  by  the  prisoner  were  receiving  for  another 
person,  and  signing  his  own  name." 

Pattbson,  J. — The  case  I  referred  to  is  Mead  v.  Young,  4  T.  R.  28; 
and  there  the  person  put  his  own  name  as  the  name  of  another. 

Pollock,  G.  B. — The  accident  of  the  person  having  the  same  name 
makes  no  difference.  Suppose  that  the  person  whose  endorsement  was 
put  on  the  bill  had  really  nominated  an  attorney  to  endorse  bills  for  him, 
and  the  forger  had  signed  the  name  of  the  attorney,  would  that  be 
forgery  ? 

Willmore. — I  think  it  would ;  because  the  endorsement  is  put  off  as 
the  writing  of  another.  Indeed,  it  would  be  so,  even  if  it  were  a  name 
of  a  fictitious  person. 

Pollock,  C.  B. — If  a  man  said  he  had  authority  when  he  had  not, 
and  signed  a  false  name  "  per  procuration,"  would  that  be  forgery  ? 

Wittmore. — I  apprehend  that  it  would,  as  it  would  purport  to  be  what 
it  is  not. 

S.  C.  Denison,  for  the  prosecution. — I  submit  that  this  endorsement 
is  a  forgery. .  The  definition  of  forgery  in  *Fleta(a)  is,  "  Crimen  i-*^  * 
falsi  dicitur  cum  quia  accusatus  fnerit  vel  appellatus  quod  sigillum  L 
Regis,  vel  domini  sui  de  oujus  familid  fuerat,  falsaverit,  et  brevia  inde 
consignaverit ;  vel  oartam  aliquam  vel  literam  ad  exhseredationem  domini 
&c,  sigillaverit,  in  quibus  causis  si  quis  convictus  fuerit,  detractari  mer- 
uit et  suspendi.  Et  quod  de  hujusmodi  falsariis  dicitur,  de  sigillfi  adul- 
terine cartis  et  Uteris  apponentibus  dicatur  id  idem ;"  but  Lord  Coke 
says,(a)  that  "  one  may  make  a  false  writing  within  this  act  [5  Eliz.  c. 
14],  though  it  be  not  forged  in  the  name  of  another,  nor  his  seal  nor 
hand  counterfeited."  So  Mr.  Serjeant  Hawkins(5)  says,  that  "  the  notion 
of  forgery  doth  not  seem  so  much  to  consist  in  the  counterfeiting  a  man's 
hand  and  seal,  but  in  the  endeavouring  to  give  an  appearance  of  truth  to 
mere  deceit  and  falsity;"  and  Sir  E.  H.  East,  in  his  Pleas  of  the 
Crown,(c)  likewise  defines  forgery  to  be  "  a  false  making  (which  includes 
every  alteration  of,  or  addition  to,  a  true  instrument),  a  making  malo 
animo,  of  any  written  instrument  for  the  purpose  of  fraud  and  deceit ;" 
and  he  adds,  that  "  this  definition  results  from  all  the  authorities,  ancient 
and  modern  taken  together."  The  Criminal  Law  Commissioners^)  define 
forgery  to  be  "  the  false  and  fraudulent  making  of  an  instrument,  with 
intent  to  prejudice  any  public  or  private  right;"  and,  in  the  present 
case,  there  certainly  was  a  making  of*an  endorsement  malo  animo,  for 
the  purpose  of  fraud  and  deceit,  and  a  counterfeiting  of  the  writing  of  a 
person  who  had  authority  to  endorse  bills  for  Mr.  Tomlinson.     With 

(a)  Cited  3  Inst  109.  (6)  Hawk.  P.  C  tit  "Forgery,"  chap  70,  sect  2. 

(e)  2  Ea.  P.  C.  852. .  (<*)  7th  Rep.  chap.  21,  p.  271,  art  1. 
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respect  to  the  case  of  Polhitt  v.  Walter,  3  B.  &  Ad.  114,  which  was  an 
action  against  the  defendant  for  falsely  representing  that  ho  was  autho- 
rized to  accept  bills  by  procuration,  it  has  been  remarked  by  Lord  Chief 
*41°1  ^u8t*ce  Wilde,  *"**  the  judges  did  not  advert  *to  the  acceptance 
*J  of  the  bill  being  a  forgery,  but  in  that  case  the  jury  negatived 
all  fraud,  and  the  judges,  therefore,  would  not  suggest  an  indictment  for 
forgery.  The  stat.  1  Will.  4,  c.  66,  s.  3,  makes  it  a  felony  to  forge 
"any"  "endorsement  on"  "any  bill  of  exchange  or  promissory  note  for 
the  payment  of  money,"  "with  intent  to  defraud  any  person  whatsoever.'9 
In  forging  an  endorsement,  it  may  be  that  the  forgery  is  committed  M 
forging  the  name,  or  it  may  be  that  it  is  committed  by  forging  the  words 
"  per  procuration."  This  case,  in  its  consequences,  is  very  important, 
as  more  bills  are  endorsed  "  per  procuration"  than  otherwise. 

Willmore,  in  reply. — The  passage  cited  on  the  other  side  from  Lord 
Coke,  3  Inst.  169,  is  founded  on  the  word  "make,"  which  is  in  the  stat. 
5  Eliz.  c.  14,  but  which  does  not  occur  in  the  stat.  1  Will.  4,  c.  66 ; 
and  Lord  Ooke,  in  treating  of  the  words  "forge  or  make,"  says  of  the 
words  "or  make,"  "These  be  larger  words  than  to  forge;"  and  with 
respect  to  the  definition  of  forgery,  given  by  the  Criminal  Law  Commis- 
sioners, it  does  not  accord  with  the  definitions  given  by  the  text  writers ; 
and  in  the  cases  it  frequently  happens,  that  a  part  of  the  definition  of  a 
crime  is  left  out  for  convenience,  where  there  is  no  part  of  the  case  that 
i3  affected  by  that  part  of  the  definition.  Thus,  to  define  that  a  frau- 
dulent writing  to  the  prejudice  of  another  is  a  forgery,  is  too  large,  as  a 
person  might  write  a  false  account  of  the  price  of  corn  to  lower  the 
market,  and  make  the  holders  of  it  sell  for  less  than  they  ought,  and 
yet  this  would  not  be  forgery.  In  the  case  of  Rex  v.  Webb,  ft.  &  R.  C.  C 
405,  where  the  name  of  the  acceptor  was  genuine,  but  a  false  descrip- 
tion, of  Baizemaker,  Romford,  Essex,  was  given  of  him  in  the  address 
of  the  bill,  this  was  held  to  be  no  forgery.  So  in  the  case  of  Rex  v. 
♦4131  ^one8>  %  ^a#  ^*  ^*  ^83,  where  the  prisoner  was  *charged  with 
J  forging  a  writing  purporting  to  be  a  bank-note,  but  which  had  no 
signature  to  it  except  the  words  "  For  Self  and  Company  of  my  Bank 
in  England,"  and  where  the  prisoner,  when  he  paid  the  forgery  away, 
averred  that  it  was  a  good  bank-note,  Lord  Mansfield,  C.  J.,  said  "  that 
the  representation  of  the  prisoner  afterwards  could  not  vary  the  pur- 
port of  the  instrument ;  on  the  face  of  it,  it  did  not  purport  to  be  a 
bank-note." 

Parke,  B. — If  the  prisoner  had  said,  "  I  am  authorized  by  Mr.  Tom- 
linson  to  write  his  name,"  and  had  written  it  in  the  presence  of  the 
banker,  how  would  that  be  ?        • 

Willmore. — I  should  submit,  no  forgery ;  and  I  submit  that,  in  the 
present  case,  although  the  prisoner  might  be  guilty  of  a  false  pretence, 
still  that  this  is  no  forgery. 
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The  case  was  afterwards  considered  by  the  fifteen  judges,  who  held 
the  conviction  wrong ;  and  that  endorsing  a  bill  of  exchange  under  a 
false  assumption  of  authority  to  endorse  it  per  procuration,  is  not  forgery, 
there  being  no  false  making. 


WARWICK  SPRING  ASSIZES,  1847. 
{Crown  Side.) 

BEFORE  MR.  JU8TI0B  PATTB80K. 

REGINA  v.  ASTON. 

A.,  a  brewer,  lent  Ha  drayman  B.  out  with  porter,  with  authority  to  leU  it  at  fixed  prices  only. 
B.  sold  tome  of  it  to  C.  at  an  trader-price,  and  did  not  receive  the  money  at  the  time.  A.  heard  of 
this,  and,  unknown  to  B.,  told  C.  to  pay  B.  the  amount,  which  C.  did,  and  B.,  when  asked  for 
it  by  A.,  denied  the  receipt  of  the  money : — Held,  to  bo  sufficient  evidence  of  embezzlement. 

Embezzlement. — The  prisoner  was  indicted  for  embezzling  the  sum 
of  6*.,  received  by  him  as  the  servant  of  John  and  Joseph  Fulford. 

*The  prosecutors  were  brewers  at  Birmingham,  and  the  prisoner  r*AiA 
was  their  drayman,  and  was  sent  out  daily  with  porter  for  his 
masters'  customers,  and  also  with  a  surplus  quantity,  which  he  had  autho- 
rity to  sell  at  a  certain  fixed  price  only,  viz.  at  9*.  6d.  a  dozen.  The 
prisoner  sold  a  dozen  of  this  porter  at  6*.,  to  Jeremiah  Webb,  in  the 
month  of  July,  1846,  but  did  not  receive  the  money  at  the  time  of  the 
sale,  but  said  he  should  call  for  it  afterwards.  One  of  the  Messrs.  Ful- 
ford heard  of  the  transaction  from  the  customer,  and  told  him  to  let  the 
prisoner  have  the  money,  but  this  was  unknown  to  the  prisoner ;  and  on 
the  20th  of  August  following  the  prisoner  having  called  for  the  money, 
the  customer  Webb  paid  it  to  him,  and  the  prisoner  having  denied  the 
receipt  of  it  to  the  prosecutors,  he  was  apprehended. 

Haye$,  for  the  prisoner,  objected,  that  the  money  was  not  received  by 
virtue  of  the  prisoner's  employment,  the  prosecutor  having  proved  that 
the  prisoner  had  no  authority  to  sell  at  the  price  charged,  and  cited  the 
case  of  Rex  v.  Snowley,  4  C.  k  P.  390. 

Patteson,  J.,  after  conferring  with  Parke,  B.,  said,  that  he  had  great 
doubts  as  to  the  authority  of  the  case  cited ;  and  that  Baron  Parke  and 
himself  also  considered,  that,  as  the  master,  in  the  present  case,  had  autho- 
rized the  customer  to  make  payment  to  the  prisoner,  the  master  was 
bound  by  that  payment,  and  could  not  demand  more  of  the  customer, 
and  that  the  evidence  was  sufficient  to  support  the  indictment. 

Verdict — Guilty. 

Miller,  for  the  prosecution. 

Haye$j  for  the  prisoner. 
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Sittings  at  Westminster  after  Michaelmat  Term,  1846. 

BEFORE  MB.   JUSTICE  EBLB, 

(Who  sat  for  the  Lord  Chief  Justice.) 
BIRD  v.  DEFONVIELLE.    Dec.  3. 

In  mi  action  by  A.  against  B.  for  rent  on  a  demise  from  quarter  to  quarter,  with  the  rent  payable 
one  quarter  in  advance,  the  defendant  pleaded  a  denial  of  the  demise, — a  notice  to  quit,— and 
a  surrender  by  operation  of  law.  A  written  agreement  for  this  quarterly  letting,  made  while 
the  stat  7  A  8  Viet  c.  76,  a.  4,  was  in  force,  was  put  in,  which  was  signed  by  B.  but  not  by  A. : 
— Held,  that  this  was  evidence  of  a  parol  demise  by  A.,  and  that  it  was  put  an  end  to  b y  a 
parol  notice  to  quit 

Held,  also,  that  if  a  tenant  hare  loft  a  house  unoccupied,  and  the  landlord  enter  and  be  in  the 
profitable  occupation  of  the  house,  he  cannot  recover  rent  from  the  tenant  for  any  time  miter 
such  profitable  occupation ;  but  if  he  merely  puts  a  person  into  the  house  to  take  care  of  it  and 
prevent  depredations,  it  would  be  otherwise. 

Debt. — The  declaration,  which  consisted  of  only  one  count,  stated, 
"  that  the  plaintiff,  before  the  commencement  of  this  suit,  to  wit,  on  the 
18th  day  of  July,  1845,  demised  to  the  defendant  a  certain  messuage 
and  premises,  with  the  appurtenances,  to  have  and  to  hold  the  same  to 
the  defendant  as  quarterly  tenant  thereof  to  the  plaintiff,  from  Mid- 
summer-day, in  the  year  aforesaid,  for  so  long  a  time  as  the  plaintiff 
and  defendant  should  respectively  please,  determinable  upon  either  of 
the  said  parties  giving  to  the  other  three  months'  previous  notice,  expir- 
ing on  some  one  of  the  quarter-days  of  payment  of  rent,  at  the  rent  of 
£120  per  annum,  to  be  paid  by  the  defendant  to  the  plaintiff  one  quarter 
in  advance,  on  the  usual  quarter  days  of  payment,  that  is  to  say,  the 
24th  day  of  June,  the  29th  day  of  September,  the  25th  day  of  Decem- 
ber, and  the  25th  day  of  March  in  each  and  every  year,  during  the  con- 
tinuance of  the  said  demise."  By  virtue  of  which  the  defendant  entered 
on  the  day  first  aforesaid,  and  continued  possessed  until  the  commence- 
ment of  this  suit ;  and  that  afterwards,  and  during  the  continuance  of 
the  demise,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
25th  of  March,  1846,  a  large  sum  of  money,  to  wit,  the  sum  of  £60, 
♦4161  became  *aQd  was  due  and  payable  from  the  defendant  to  the 
J  plaintiff,  under  and  by  virtue  of  the  said  demise,  and  still  is  in 
arrear  and  unpaid,  that  is  to  say,  the  sum  of  £30  of  the  rent  aforesaid 
for  one  quarter  of  a  year  of  the  said  term,  ending  on  the  day  and  year 
last  aforesaid,  and  then  last  elapsed ;  and  the  further  sum  of  £30  of  the 
rent  aforesaid,  for  one  quarter  of  a  year  of  the  said  term,  which  then,  to 
wit,  on  the  day  and  year  last  aforesaid  became  due  and  payable  from  the 
defendant  to  the  plaintiff,  in  advance,  under  and  by  virtue  of  the  said 
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demise,  whereby  and  by  reason  of  the  non-payment  of  the  said  sum  of 
£60,  an  action  hath  accrued,  &c. 

Pleas— -first,  as  to  the  sum  of  £30  for  a  quarter's  rent,  up  to  the  25th 
of  March,  1846,  payment  of  that  sum  into  court,  and  never  indebted  to 
any  greater  amount ;  second,  as  to  the  £30  supposed  to  be  payable  in 
advance,  on  the  25th  of  March,  1846,  that  the  plaintiff  did  not  demise ; 
third,  as  to  the  same,  that  the  tenancy  was  determined  by  notice  to  quit ; 
fourth,  as  to  the  same,  a  surrender  of  the  term  by  operation  of  law.(a) 
Replication,  denying  the  notice  to  quit  and  the  surrender. 

(a)  The  pleas  and  replications  were  in  the  following  form : — 

lrt  Plea, — "  The  defendant,  bj  Edward  Lewis,  his  attorney,  as  to  so  much  of  the  said  declara- 
tion as  relates  to  the  sum  of  £30  of  the  rent  therein  mentioned,  for  one  quarter  of  a  year  of  the 
said  term,  ending  on  the  25th  day  of  March,  1846,  says,  that  the  plaintiff  ought  not  further  to 
maintain  his  action  thereof,  because  the  defendant  now  brings  into  court  the  sum  of  £30  ready  to 
be  paid  to  the  plaintiff. 

"And  the  defendant  further  says,  that  he  never  was  indebted  to  the  plaintiff  to  a  greater 
amount  than  the  said  sum  of  £30,  in  respect  of  the  said  cause  of  action  in  the  introductory  part 
of  this  plea  mentioned,  and  this  he  is  ready  to  Torify,  wherefore  he  prays  judgment  if  the  plain- 
tiff ought  further  to  maintain  his  action  thereof." 

2d  Plea, — "And  as  to  so  much  of  the  declaration  as  relates  to  the  sum  of  £30  of  the  rent 
therein  mentioned,  supposed  to  be  due  and  payable  in  advance  on  the  said  25th  of  March,  1840,  the 
defendant  says,  that  the  plaintiff  did  not  demise  in  manner  and  form  as  in  the  said  declaration  is 
alleged,  and  of  this  he  puts  himself  upon  the  country,  Ac." 

3d  Plea. — "  And  for  a  further  plea  as  to  the  causes  of  action  in  the  introductory  part  of  the  said 
second  plea  mentioned,  the  defendant  says,  that,  after  the  making  of  the  said  demise,  and  whilst 
the  defendant  held  the  said  messuage  and  premises,  with  the  appurtenances,  as  tenant  thereof 
to  the  plaintiff  under  the  said  demise,  and  three  months  before  the  said  25th  day  of  March,  in 
the  year  last  aforesaid,  to  wit,  on  the  31st  day  of  October,  1845,  he,  the  defendant,  gave  due  no- 
tice to  the  plaintiff,  that  he,  the  defendant,  should  quit  and  deliver  up  possession  of  the  said 
messuage  and  premises,  with  the  appurtenances,  to  the  plaintiff,  on  the  said  25th  day  of  March,  1846, 
then  next  following;  and  the  defendant  further  says,  that,  in  pursuance  of  the  said  notice,  he 
did  quit  and  deliver  up  possession  of  the  said  messuage  and  premises  to  the  plaintiff  before  the 
amid  25th  day  of  March,  1846,  to  wit,  on  the  25th  day  of  December,  1845,  and  this  the  defendant 
is  ready  to  verify,  Ac" 

4th  Plea. — "  And  for  a  further  plea  as  to  the  causes  of  action  in  the  introductory  part  of  the  said 
second  plea  mentioned,  the  defendant  says,  that,  after  the  making  of  the  said  demise,  and  whilst 
the  defendant  held  the  said  messuage  and  premises,  with  the  appurtenances,  as  tenant  thereof  to 
the  plaintiff  under  the  said  demise,  and  before  the  said  25th  day  of  March,  1846,  to  wit,  on  the 
let  day  of  March,  in  the  year  last  aforesaid,  all  the  estate,  term,  and  interest,  and  tenancy  of 
the  said  defendant,  in  the  said  messuage  and  premises,  with  the  appurtenances,  were  duly  sur- 
rendered to  the  plaintiff  by  act  and  operation  of  law,  that  is  to  say,  by  the  defendant  then  quit- 
ting possession  of  the  said  messuage  and  premises,  with  the  appurtenances,  by  the  license  of  the 
plaintiff,  and  relinquishing  the  possession  and  enjoyment  thereof  to  the  plaintiff,  with  the  inten- 
tion of  putting  an  end  to  the  said  tenancy,  and  by  the  plaintiff  then  accepting  suoh  possession 
sand  enjoyment  of  the  said  messuage  and  premises,  with  the  appurtenances,  with  an  intention  of 
patting  an  end  to  the  said  tenancy ;  and  the  defendant  further  says,  that  he  has  not  from  thence 
hitherto  had  any  further  use  or  occupation  of  the  said  messuage  and  premises,  with  the  appnrte- 
xM&ees,  or  any  part  thereof,  and  this  the  defendant  is  ready  to  verity,  Ac." 

Bepiieatum. — "  And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  firstly  above  pleaded, 
mm  to  to  much  of  the  said  declaration  as  relates  to  the  sum  of  £30  of  the  rent  therein  mentioned 
for  one  quarter  of  a  year  of  the  said  term,  ending  on  the  25th  day  of  March,  1846,  accepts  and 
takes  out  of  court  the  said  sum  of  £30,  in  full  satisfaction  and  discharge  of  the  said  causes  of 
taction  in  the  introductory  part  of  that  plea  mentioned.  Therefore,  as  to  such  causes  of  action, 
tbe  plaintiff  is  satisfied,  and  he  prays  judgment  for  his  costs  and  charges  in  this  behalf,  Ac. 

"  And  as  to  the  plea  of  the  defendant  by  him  secondly  above  pleaded,  and  whereof  he  hath 
prat  himself  upon  the  country,  the  plaintiff  doth  the  like. 

"  And  as  to  the  plea  of  the  defendant  by  him  thirdly  above  pleaded,  the  plaintiff  saith,  that 
£h«  defendant  did  not  give  to  the  plaintiff  such  notice  as  is  in  the  said  third  plea  mentioned,  that 

vol.  ii. — 85 


417  BIRD  v.  DEFONVIELLE.   M.  T  1846. 


*417] 
►418] 


*On  the  part  of  the  plaintiff  a  paper,  in  the  following  form, 
signed  by  the  defendant,  was  put  in.  It  was  not  'stamped,  the 
defendant  having,  before  the  trial,  consented  that  it  should  be 
given  in  evidence  without  being  stamped. 


Mbmoraicduv  of  Aobxemknt  made  this  18th  day  of  July,  1845. 

I,  the  undersigned  Henry  Defonviello,  do  hereby  agree  to  take  of  Mr.  Stephen  Bird,  the  hone* 
and  premises  No.  9,  King  William -street,  Strand,  as  a  quarterly  tenant,  from  Midsummer  day 
last,  at  the  rent  of  one  hundred  and  twenty  pounds  per  annum,  to  be  paid  one  quarter  in  advance 
on  the  usual  quarter  days  of  payment,  and  so  to  continue  to  pay  the  same  quarterly  in  advmaee, 
free  and  clear  of  the  land-tax,  sewer-rate,  water-rate,  and  all  other  rates  and  taxes  whatsoever 
that  now  are  or  hereafter  may  be  assessed  upon  the  said  house  and  premises,  which  said  rates 
and  taxes  I  hereby  agree  to  pay  and  discharge  as  the  same  may  become  due  till  the  said  tenancy 
shall  expire.  It  is  hereby  further  agreed  by  the  said  parties,  that,  if  the  rent  at  any  time  be  not 
paid  in  advance  according  to  this  agreement,  the  tenancy  shall  cease  at  the  next  quarter  day 
without  any  further  notice ;  also  that  three  months'  previous  notice  from  either  party  shall  be 
sufficient  to  determine  the  tenancy,  such  notice  expiring  on  some  one  of  the  quarter  days  of 
payment 

Witness,  John  Brat. 

(Signed)  Dbfohttjcllb  Hbukx. 

[Below  this  agreement  was  a  list  of  fixtures,  signed  by  the  defendant  and  witnessed  by  John 

Bray.] 

*4191  Miller,  for  the  defendant. — I  submit  that  the  plaintiff  *nmst 
J  be  nonsuited.  The  plaintiff  has  alleged  a  demise  to  the  defend- 
ant as  a  quarterly  tenant.  By  the  stat.  7  &  8  Vict.  c.  76,  s.  4,  it  is 
-enacted,  "  That  no  lease  in  writing  of  any  freehold,  copyhold,  or  lease- 
hold land,  or  surrender  in  writing  of  any  freehold  or  leasehold  land, 
shall  be  valid  as  a  lease  or  surrender,  unless  the  same  shall  be  made  by 
deed ;  but  any  agreement  in  writing  to  let  or  to  surrender  any  such  land, 
shall  be  valid  and  take  effect  as  an  agreement  to  execute  a  lease  or  sur- 
render ;  and  the  person  who  shall  be  in  the  possession  of  the  land,  in 
pursuance  of  any  agreement  to  let,  may,  from  payment  of  rent  or  other 
circumstances,  be  construed  to  be  a  tenant  from  year  to  year." (a)  The 
paper  put  in  is  only  in  legal  effect  an  agreement  to  execute  a  lease ;  and 
possession  under  it  and  payment  of  rent,  even  if  proved,  would  only 

fee  the  defendant  should  quit  and  deliver  up  possession  of  the  said  messuage  and  premise*,  with 
the  appurtenances,  in  manner  and  form  as  the  defendant  has  above  in  his  said  third  plea  in  that 
"behalf  alleged,  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  6c 

"And  as  to  the  plea  of  the  defendant  by  him  lastly  above  pleaded,  the  plaintiff  saith,  that  all 
the  estate,  term,  and  interest,  and  said  tenancy  of  the  defendant  in  the  said  messuage  and  pre- 
mises, with  the  appurtenances,  were  not  surrendered  to  the  plaintiff  in  manner  and  form  as  the 
defendant  hath  above,  in  his  said  last  plea  in  that  behalf,  alleged,  and  this  the  plaintiff  aleo  prays 
may  be  inquired  of  by  the  country,  Ac." 

(a)  This  part  of  the  stat  7  A  8  Vict.  o.  76,  was  in  force  for  nine  months  only.  It  commenced 
from  the  31st  of  December,  1844,  and  was  not  to  "extend  to  any  deed,  act,  or  thing,  executed  or 
-done,  or  [except  as  to  contingent  remainders]  to  any  estate,  right,  or  interest,  created  before  the 
1st  of  January,  1845." 

By  the  stat  8  A  9  Viot  c.  106,  so  much  of  the  stat  7  A  8  Vict  c.  76,  as  related  to  contingent 
remainders,  Is  repealed  from  the  4th  of  August,  1845,  and  the  residue  of  that  statute  is  repealed 
from  the  1st  of  October,  1845 ;  and  it  seems  from  the  case  of  Burton  v.  ReettU,  16  Law  J.  (N.  S.) 
Exch.  85,  that  where  there  is  a  letting  of  real  property  by  an  agreement  not  under  seal,  such 
agreement  requires  a  lease  stamp  in  all  cases  to  which  the  stat  7  A  8  Vict  c,  76,  doe*  net 
apply. 
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raise  a  presumption  of  a  tenancy  from  year  to  yefcr,  and  not  a  quarterly 
tenancy  as  stated  in  the  declaration. 

Erlk,  J. — The  stat.  7  &  8  Vict.  c.  76,  does  not  exclude  evidence  of 
demises  by  parol.  Mr.  Bird,  the  plaintiff,  does  not  execute  this  docu- 
ment ;  and  it  is  only  offered  as  evidence  that  Mr.  Bird  demised  by  parol. 

Hance,  for  the  plaintiff. — The  defendant,  by  paying  money  into  Court, 
has  admitted  the  demise  as  stated  in  the  declaration.  In  the  case  of 
Dyer  v.  Athlon,  1  B.  &  0.  3,  where  *two  breaches  were  r^jon 
assigned  in  one  count  of  a  declaration  upon  a  contract,  and  the  , 
defendant  paid  money  into  Court  upon  one  of  them,  it  was  held  that  he 
thereby  admitted  the  whole  contract  as  set  out  in  that  count. 

It  was  opened  by  Miller,  for  the  defendant,  that  the  tenancy  had  been 
determined  at  Lady-day,  1846,  by  a  parol  notice  to  quit,(a)  which  was 
given  on  the  24th  of  October,  1845 ;  and  also  that  there  had  been  a 
surrender,  by  the  defendant  sending  the  keys  of  the  house  to  the  plain- 
tiff's residence,  where  they  had  been  left ;  and  that  the  plaintiff  had* 
shown  his  acceptance  of  the  surrender,  by  having  had  the  name  of  the 
defendant's  business,  "  Royal  Filtering  Company,"  painted  out,  and  by 
letting  the  premises  to  another  tenant  in  April,  1846. 

It  was  proved  by  a  witness  named  Davy,  that  on  the  24th  of  October, 
1845,  he  informed  the  plaintiff  that  the  defendant  had  "  given  him 
instructions  to  tell  him  that  it  was  his  intention  to  quit  at  next 
quarter,"  and  that  the  plaintiff  replied  that  he  might  leave  when  he 
liked,  as  he  had  another  party  in  view  to  take  the  premises. 

It  was  also  proved,  that,  on  the  24th  of  December,  1845,  the  keys  of 
the  house  were  taken  to  the  plaintiff's  residence  when  he  was  not  at 
home,  and  that  a  lady  there  said  she  could  not  receive  them,  and  they 
were  left  on  the  table  *there ;  and  that  a  little  after  Christmas,  puni 
18£5,  the  words  "  Royal  Filtering  Company,"  which  had  been  at  L 
the  side  of  the  house  door,  were  painted  out. 

It  was  also  proved  by  Mr.  Davy,  that  he  entered  on  the  house  and 
premises  on  the  15th  of  April,  1846,  and  had  occupied  them  ever  since ; 
he  stated  that  he  held  them  under  a  written  agreement,  which  he  pro- 
duced, but  which  could  not  be  given  in  evidence  for  want  of  a  stamp. 

Eble,  J. — If  a  landlord  has  entered  into  profitable  occupation,  that 
is  an  answer  to  his  claim  for  use  and  occupation ;  but  if  a  tenant  has 
left  a  house  empty,  and  the  landlord  has  put  some  one  into  it  only  to 
take  care  of  it,  and  prevent  depredations,  it  would  be  otherwise.  I 
think  also  that  there  is  evidence  of  a  parol  demise ;  and  that  the  issue 

(a)  Where  a  demise  U  by  parol,  the  notice  to  quit  need  not  be  in  writing.  Verbal  notices  to 
quit  were  held  to  be  sufficient  in  the  caaei  of  Timmins  r.  Jtowlinton,  3  Burr.  1603,  and  Doe  d.  Lord 
Jfacartney  r.  Crick,  5  Sep.  106 ;  and  in  the  case  of  Roe  d.  Dean  and  Chapter  of  Rochester  v.  Pierce 
2  Camp.  96  (which  is  cited  bj  Mr.  Justice  John  William*,  in  the  case  of  Smith  v.  Birmingham 
€7as  Company,  1  A.  A  E.  526),  it  was  Leld  by  Lord  Chief  Baron  Macdonald,  in  an  ejectment  by 
sa  corporation  against  a  tenant  from  year  to  year,  who  had  held  for  many  years  without  a  lease, 
that  a  verbal  notice  to  quit,  given  by  a  person  acting  as  steward  of  the  corporation,  was  suffi- 
cient, without  evidence  that  he  had  an  authority  under  seal  from  the  corporation  for  this  purpose. 
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on  the  demise  should  be  found  for  the  plaintiff,  and  that  the  defendant 
has  made  out  his  plea  of  the  notice  to  quit. 

Verdict  for  the  plaintiff  on  the  first  issue,  and  for  the 
defendant  on  the  second  and  third  issues* 
Shee,  Serjt.,  and  Hance,  for  the  plaintiff. 
Miller  and  Carrie,  for  the  defendant. 

[Attorneys — Bird,  and  E.  Lewi*.] 


*4ooi  *ANN  WILLIAMS,  by  GARLICK,  her  next  Friend,  v. 
1  CEOSSWELL.     Dee.  4. 

In  an  action  for  false  imprisonment,  the  defendant  pleaded  that  his  goods  had  been  stolen,  and 
having  cause  to  snspeet  the  plaintiff  of  the  felony  he  gave  her  into  custody,  the  plea  stating 
several  grounds  of  suspicion.  The  plaintiff  called  a  policeman  to  prove  that  the  defendant 
directed  him  to  take  the  plaintiff  into  custody ,  and  in  his  cross-examination  the  polieemaa 
said,  that*  at  the  same  time,  and  in  the  presence  of  the  plaintiff,  the  defendant  stated  that  the 
goods  had  been  stolen,  and  also  stated  some  of  the  grounds  of  suspicion  mentioned  in  the  pies : 
— Held,  that  this  was  evidenoe  for  the  jury  to  consider,  and  from  which  they  might  find,  tost 
the  felony  had  been  committed ;  and  that  the  defendant  had  good  cause  to  suspect  the  plain- 
tiff, if  this  evidence  satisfied  them  that  the  facts  really  were  so.  _ 

Held  also,  that,  although  in  this  plea  the  defendant  ought  to  set  out  his  grounds  of  suspicion,  vti 
that  he  would  be  entitled  to  a  verdict  without  proof  of  the  whole  of  thorn,  if  he  proved  that » 
felony  was  in  fact  committed,  and  proved  so  much  of  the  grounds  of  suspicion  as  satisfied  tb« 
jury  that  he  had  reasonable  cause  to  suspect  the  plaintiff. 

False  imprisonment. — The  declaration,  which  consisted  of  only  one 
count,  stated  that  the  defendant,  on  the  24th  day  of  November,  1845, 
at  twelve  o'clock  of  the  night  of  the  same  day,  imprisoned  the  plaintiff, 
and  caused  her  to  be  conveyed  in  custody  from  a  certain  dwelling-house 
to  a  police  station,  and  there  detained  for  eight  hours ;  at  the  expiration 
whereof,  to  wit,  on  the  25th  day  of  November,  1845,  the  defendant 
compelled  the  plaintiff  to  go  in  custody  to  a  police-office,  and  there  im- 
prisoned her,  and  thence  conveyed  her  in  custody  to  Tothill-fields  Bride- 
well, where  she  was  imprisoned  till  the  1st  day  of  December  then  next, 
and  then  caused  the  plaintiff  to  be  taken  to  the  said  police-office,  and 
there  detained,  under  a  false  and  unreasonable  assertion,  colour,  and 
pretence  that  the  plaintiff  had  committed  felony.  "  And  he  the  defend- 
ant,  during  the  time  aforesaid,  to  wit,  on  the  said  24th  day  of  November, 
and  on  divers  other  days,"  &c,  "  searched,  ransacked,  and  rummaged 
divers,  to  wit,  three  trunks  and  three  boxes  of  the  plaintiff."  Pleas,  1st, 
Not  guilty ;  2d,  A  special  plea,(a),  which  stated  that  certain  articles  of 

(a)  The  2d  plea  and  replication  were  as  follow : — 

Second  plea. — "  And  for  a  further  plea  in  this  behalf,  the  defendant  says,  that,  just  before  tfce 
committing  of  the  said  several  trespasses  in  the  declaration  mentioned,  to  wit,  on  the  day  and 
year  in  the  declaration  first  above  mentioned,  in  the  county  aforesaid,  divers  goods  and  chattels 
of  the  defendant,  to  wit,  two  bonnets,  one  satin  dress,  three  other  dresses,  one  pelisse,  one  cape, 
one  handkerchief,  four  waistcoats,  six  towels,  and  one  brooch  of  great  value,  to  wit,  of  the 
value  of  £5,  had  been  and  were  feloniously  stolen,  taken,  and  carried  away  from  and  out  of 
the  possession  of  the  defendant;  and  the  defendant  then  had  reasonable  and  probable  cause  to 
suspect  and  believe,  and  did  then  in  fact  suspect  and  believe,  that  the  plaintiff  had  been  and  was 
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▼earing  *apparel  had  been  stolen  from  the  defendant,  and  that 
he  had  reasonable  cause  to  suspect,  and  did  suspect,  that  the 
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guilty  of  the  said  felony ;  and  the  grounds  and  reason  of  the  said  suspicion  and  belief  of  the 
defendant  were  the  facta  hereinafter  mentioned,  that  is  to  say,  that  the  plaintiff  was,  before  .and 
at  the  time  of  committing  the  said  felony,  a  domestic  servant  of  the  defendant,  and  residing  in 
the  house  of  the  defendant  in  which  the  said  goods  and  chattels  were  found  and  being  when 
the  same  were  so  feloniously  stolen  as  aforesaid ;  that  only  one  other  servant  was  then  resident 
in  the  said  house,  whioh  said  last-mentioned  servant  had  before  then  been  living  with  the  defend- 
ant as  servant  for  many  years,  and  had,  during  all  that  time,  conducted  herself  in  a  very  steady 
and  creditable  manner,  and  had  never  given  the  defendant  any  reason  to  suspect  her  of  any  dis- 
honesty whatsoever  ;  whereas  the  plaintiff  had  lived  in  the  service  of  the  defendant  as  a  tempo- 
rary servant  only  for  a  short  space  of  time,  and  the  defendant,  when  he  took  the  plaintiff  into 
his  said  service,  had  not  ascertained,  nor  did  he  in  fact  know,  what  character  she  had  before 
then  borne  or  enjoyed  for  honesty  or  otherwise;  that  the  said  felony  had  been  and  was  committed 
at  a  late  hour  in  the  evening  of  the  day  and  year  first  above  mentioned,  to  wit,  between  the 
hours  of  five  and  twelve  of  the  clock  in  the  afternoon  of  the  said  last-mentioned  day,  no 
persons  then  being  in  the  said  house  save  only  the  plaintiff  and  the  said  other  servant  before 
mentioned,  the  defendant,  the  wife,  and  young  children  of  the  defendant,  and  one  intimate  friend 
being  a  lady  then  resident  and  visiting  in  the  said  house ;  that  the  plaintiff,  as  such  servant,  had 
the  care  and  custody  of  the  said  goods,  the  same  being  usually  kept  in  a  room  under  the  care  of 
the  plaintiff,  and  to  which  the  plaintiff  had  access  at  all  times;  that,  on  the  night  of  the  said 
last-mentioned  day,  and  after  the  said  felony  had  been  committed,  and  before  the  plaintiff  had 
been  and  was  apprehended  as  hereinafter  mentioned,  the  defendant  made  diligent  search  in  the 
esrid  house  for  the  said  goods,  but  the  same  were  nowhere  to  be  found  there,  and  that  no  person 
resident  and  living  in  the  said  house  on  the  said  last-mentioned  day  had,  upon  that  same  day, 
gone  out  of  the  said  house  after  the  committing  of  the  said  felony,  except  the  plaintiff  and  the 
defendant,  the  plaintiff  having  the*  voluntarily  gone  out  of  the  said  house  at  a  late  hour  of  the 
night  after  dark,  and  continued  absent  therefrom  for  a  long  space  of  time;  that,  upon  such 
searching  the  said  house  as  aforesaid  for  the  said  goods,  certain  stamped  postage  envelopes  had 
been  and  were  found  in  the  possession  of  the  plaintiff,  the  plaintiff  not  being  able  to  read  or 
to  write  by  reason  of  her  ignorance  of  letters,  and  the  defendant  having  not  long  before  then,  and 
while  the  plaintiff  was  in  his  said  service,  missed  and  lost  divers  stamped  postage  envelopes  of  the 
like  sort  as  those  found  in  the  plaintiff's  possession ;  and  that  the  plaintiff,  when  interrogated  by 
the  defendant  touching  the  said  several  premises,  did  not  nor  would  give  to  the  defendant  a  satis- 
factory account  of  herself  or  of  the  said  several  matters  and  grounds  of  suspicion  hereinbefore 
set  forth :  wherefore  the  defendant,  having  such  reasonable  and  probable  grounds  of  suspicion 
and  belief  as  aforesaid,  and  then,  in  fact,  strongly  suspecting  and  believing  that  the  plaintiff  had 
been  and  was  guilty  of  the  said  felony,  did  afterwards,  to  wit,  on  the  day  and  year  first  above 
mentioned,  give  the  plaintiff  in  charge  to  one  Ambrose  Swanston  Cripps,  then  being  a  constable 
stnd   peace  officer  of  our  lady  the  Queen,  and  duly  acting  within  the  limits  of  his  power  and 
authority,  and  then  requested  the  said  constable  to  take  the  plaintiff  into  his  custody,  and  safely 
keep  her  until  she  eonld  be  carried,  and  to  carry  her,  before  some  one  of  her  Majesty's  justices 
assigned  to  keep  the  peace  of  our  said  lady  the  Queen  within  and  for  the  county  of  Middlesex, 
in  which  said  county  the  said  house  of  the  defendant  was  situate,  and  the  said  plaintiff  was  there 
found,  being  to  be  examined  touching  the  premises,  and  to  be  farther  dealt  with  according  to 
law  ;   and  thereupon  the  said  constable,  being  so  requested  as  aforesaid,  then  took  the  plaintiff 
into  nia  custody;  and  it  being  then  very  late,  that  is  to  say,  about  midnight,  carried  her  to  a 
place  of  safety,  being  the  police-station  in  the  declaration  mentioned,  and  kept  her  there  confined 
for  »  reasonable  time,  to  wit,  until  the  plaintiff  could  be  carried  before  such  justice  of  the  peace 
08   Aforesaid ;  and  thereupon  afterwards,  and  as  soon  as  conveniently  could  be,  to  wit,  on  the 
morning  next  after  the  night  on  which  she  was  so  taken  and  detained  as  aforesaid,  the  plaintiff 
w&f  csarried,  in  the  custody  of  the  said  constable,  before  William  Bond,  Esq.,  one  of  the  justices 
of  onr  lady  the  Queen  assigned  to  keep  the  peace  of  our  said  lady  within  and  for  the  said  county, 
then  sritting  at  the  police-office  in  the  declaration  mentioned,  in  the  execution  of  his  duty,  to  be 
by  bitxi  examined  touching  the  premises,  and  to  be  further  dealt  with  according  to  law  ;  and  the 
plaintiff  was  then  upon  such  examination  remanded  by  order  of  the  said  justice  for  further 
exs-Diinstion,  and,  upon  such  remanding,  was  by  the  same  order  taken  from  the  said  police-office, 
stud  confined  in  the  said  prison,  to  wit,  the  prison  called  Tothill-fields  Bridewell,  and  there  detained 
for  a.  reasonable  time  until  a  further  day,  to  wit,  the  1st  day  of  December  in  the  year  aforesaid, 
wbich  said  last-mentioned  day  the  plaintiff  was  by  like  order  of  the  said  justice  carried  before 
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*424]  *plaintiff  was  guilty  of  the  felony ;  and  that  the  grounds  of  his 
+jor-i  suspicion  were,  that  the  plaintiff  was  a  servant  in  the  'defendant's 

-I  house,  from  which  the  articles  were  stolen,  and  that  there  -was 
only  one  other  servant  of  the  defendant  then  there,  who  had  been  many 
years  in  his  service,  and  had  always  conducted  herself  in  a  creditable 
manner ;  whereas  the  plaintiff  was  a  temporary  servant  only,  whose 
character  the  plaintiff  had  not  ascertained :  that  the  felony  was  com- 
mitted in  the  evening  when  no  one  was  in  the  house  but  the  plaintiff,  the 
other  servant,  the  defendant,  his  family,  and  a  lady,  and  that  the  plain- 
tiff had  the  custody  of  the  articles  stolen  ;  that,  on  that  evening,  no  one 
had  left  the  house  but  the  plaintiff  and  the  defendant ;  and  that,  on 
searching  the  house,  certain  stamped  envelopes  were  found  in  the  pos- 
session of  the  plaintiff,  who  could  not  write,  the  defendant  having, 
before  that  time,  missed  stamped  envelopes  while  the  plaintiff  was  in  his 
service ;  and  that  the  plaintiff  would  not,  when  interrogated  give  a  satisfac- 
tory account  of  herself  and  of  the  several  matters  aforesaid ;  whereupon 
♦4261  ^e  ^e^en^ant  8ave  her  into  custody,  and  'imprisoned  her ;  and  that 

J  the  defendant  did,  in  the  presence  and  with  the  consent  of  the  plain- 
tiff,  search  and  examine  the  contents  of  a  certain  box  of  the  plaintiff.  Re- 
plication to  the  first  plea,  a  similiter ;  and  to  the  last  plea,  except  as  to  the 
searching  and  examining  of  the  box  in  that  plea  mentioned,  de  injurii; 
and  as  to  so  much  of  that  plea  as  relates  to  the  searching  and  examining 
the  box  in  that  plea  mentioned,  that  the  defendant  searched  and  exa- 
mined the  same  of  his  own  wrong  and  without  the  oonsent  of  the  plaintiff. 
It  appeared  that  the  defendant  resided  in  Eaton-square,  Pimlico ;  and 
that,  on  the  24th  of  November,  1845,  he  was  removing  to  Norland- 
square,  Kensington ;  and  that  some  upholsterer's  men  had  been  at  the 
house  taking  down  some  of  the  furniture;  and  that  about  ten  o'clock  on 
that  night,  a  policeman  named  Gripps  came  to  the  defendant's  house  in 
Eaton-square,  in  consequence  of  being  sent  for ;  and  it  was  proved  by 
the  policeman  Oripps,  who  was  called  as  a  witness  for  the  plaintiff,  that 
the  defendant  desired  him  to  take  the  plaintiff  into  custody  on  a  charge 
of  having  stolen  some  dresses  and  other  articles,  and  that  he  did  so ; 
and  this  witness,  in  his  cross-examination,  said  that  the  defendant,  at  the 
time  when  he  thus  gave  the  plaintiff  in  charge,  said,  in  the  presence  of 

the  said  justice  for  farther  examination,  upon  which  said  last-mentioned  examination  the  plaintif 
was  discharged  according  to  law,  and  without  unnecessary  delay.  And  the  defendant  fnrttxr 
says,  that,  in  searching  his  said  house  for  the  said  goods  so  feloniously  stolen  as  aforesaid,  fc*. 
the  defendant,  did,  in  the  presence  and  with  the  consent  of  the  plaintiff,  search  and  examine  tfes 
contents  of  a  certain  box  of  the  plaintiff  there  found  and  being,  which  are  the  said  several 
trespasses  in  the  declaration  mentioned,  and  whereof  the  plaintiff  hath  above  complained  agaia»t 
the  defendant;  and  this  the  defendant  is  ready  to  verify,  6c  (Signed)  E.  Shirks." 

Replication. — To  the  first  plea,  a  similiter ;  and  as  to  the  last  plea,  "  except  as  to  so  mock  J 
the  said  last  plea  aarelates  to  the  searching  and  examining  the  said  box  of  the  plaintiff  in  tfe« 
said  last  plea  mentioned,"  de  injuria  >•  and  «'  as  to  so  much  of  the  said  last  plea  as  relates  to  the 
searching  and  examining  the  said  box  of  the  plaintiff  in  the  said  last  plea  mentioned'*  that  the 
defendant  searched  and  examined  the  same,  as  in  the  declaration  mentioned,  of  his  own  wrong, 
and  without  the  oonsent  of  the  plaintiff. 
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the  plaintiff,  that  the  articles  [mentioned  in  the  second  plea]  had  been 
stolen  from  a  wardrobe  in  an  upstair-room  in  the  defendant's  house,  and 
that  the  plaintiff  was  the  only  servant  who  had  left  the  house  that  even- 
ing ;  and  that,  on  the  defendant  proposing  to  search  a  bandbox  of  the 
plaintiff,  she  said  he  might  do  so  if  he  liked ;  and  on  the  box  being 
searched,  six  stamped  envelopes  were  found  in  it,  and  four  more  in  the 
plaintiff's  reticule,  which  envelopes  the  plaintiff  stated  she  had  bought. 

It  was  further  proved  on  the  part  of  the  plaintiff,  that,  at  about  nine 
o'clock  in  the  evening  in  question,  the  plaintiff  had  left  the  defendant's 
house,  and  had  gone  to  get  butter  and  cheese  at  the  shop  of  a  person 
named  Cadbury,  but  that  she  had  been  sent  there  by  the  defendant's 
wife.  It  was  proved  by  police  inspector  Taylor,  that  the  plaintiff 
♦was  imprisoned  in  the  station-house,  and  he  also  stated  that  r*427 
she  told  him  that  she  had  bought  the  envelopes ;  but  it  was  proved  L 
by  a  gunsmith,  named  Joseph  Mason  (also  a  witness  for  the  plaintiff), 
that  he  paid  his  addresses  to  the  plaintiff,  and  had  given  her  a  dozen 
stamped  envelopes,  but  that  the  plaintiff  could  not  write. 

Crowder  addressed  the  jury  for  the  defendant,  and  contended  that 
the  justification  of  the  imprisonment  was  made  out ;  the  fact  of  a  felony 
having  been  committed,  and  circumstances  of  suspicion,  which  well  war- 
ranted the  imprisonment,  being  abundantly  proved  by  the  statements  of 
the  defendant  made  in  the  presence  of  the  plaintiff  in  a  conversation 
which  was  in  part  given  in  evidence  for  the  plaintiff  as  proof  of  the  plain- 
•  tiff's  own  case. 

Erle,  J.  (in  summing  up). — The  defendant  has  in  this  case  pleaded  a 
justification,  in  which  he  states  that  a  felony  had  been  committed,  and 
that  he  caused  the  plaintiff  to  be  taken  into  custody,  he  suspecting  that 
the  plaintiff  had  committed  that  felony  :  and  in  that  plea  the  defendant 
states  (as  he  ought  to  do)  the  grounds  of  his  suspicion.  Now,  before 
you  find  a  verdict  for  the  defendant  on  this  plea,  you  must,  in  the  first 
place,  be  satisfied  that  a  felony  was  in  fact  committed  by  some  one. 
The  defendant  has  not  called  any  witnesses  to  prove  a  felony  committed ; 
but  the  plaintiff's  counsel  having  called  Gripps,  the  policeman,  and  he, 
in  answer  to  questions  put  by  the  plaintiff's  counsel,  having  stated  what 
the  defendant  said  at  the  time  when  he  gave  the  plaintiff  into  custody, 
the  defendant's  counsel  asked  (as  he  had  a  right  to  do)  as  to  all  that  the 
defendant  said  at  that  time ;  and  it  appears  that  the  defendant  then 
said,  and  that,  too,  in  the  presence  of  the  plaintiff  herself,  that  the 
articles  mentioned  in  the  plea  had  been  stolen.  This,  therefore,  is  evi- 
dence, but  not  proof  of  the  facts  then  stated  by  the  defendant;  and  this 
statement,  thus  made  by  the  defendant,  that  a  felony  had  been  com- 
mitted, he  is  entitled  to  lay  before  you  as  evidence  for  your  *con-  r*AQQ 
sideration,  from  which  you  may  infer  that  a  felony  was  committed, 
if,  by  this  statement,  you  are  convinced  that  the  fact  was  so.  In  like 
manner,  this  statement  is  to  be  considered  by  you  as  to  the  grounds  of 


428  SPENCER  «.  IX ARRISON.    M.  T.  1846. 

the  defendant's  suspicion.  You  will,  therefore,  consider  the  statement 
made  by  the  defendant  to  Cripps,  and  say  whether  you  are  satisfied  that 
it  was  true  in  fact.  The  ground  of  suspicion  stated  in  the  plea  consists 
of  several  parts ;  some  of  them  appear  to  be  pretty  clearly  established, 
and  some  are  not  established  at  all.  With  respect  to  the  statements, 
that  the  plaintiff  was  a  servant  in  the  house,  and  that  she  left  the  house 
that  evening,  and  that  the  envelopes  were  found,  there  is  evidence; 
although,  on  the  one  hand,  an  explanation  is  given  as  to  her  leaving  the 
house,  and,  on  the  other,  it  appears  pretty  clearly  that  the  plaintiff  made 
a  false  statement  as  to  the  envelopes ;  but  with  respect  to  the  statements 
as  to  the  only  persons  in  the  house  being  the  family  and  a  lady,  and 
that  the  other  servant  had  long  borne  a  good  character,  there  is  no  evi- 
dence at  all.  Still,  if  you  are  satisfied  that  a  felony  was  in  fact  com- 
mitted by  some  one,  and  that  such  parts  of  the  plea  are  proved  as  show, 
in  your  judgment,  a  reasonable  ground  of  suspicion,  the  defendant  will 
be  entitled  to  your  verdict,  although  he  may  not  prove  all  the  grounds 
of  suspicion  which  he  has  stated  in  his  plea.  You  will,  therefore,  con- 
sider, first,  whether  a  felony  was  in  fact  committed;  and,  secondly, 
whether  the  defendant  has  proved  so  much  of  his  plea  as  satisfies  you 
that  be  had  reasonable  ground  to  suspect  that  the  plaintiff  had  com- 
mitted the  felony.  If  you  find  both  these  propositions  in  the  affirma- 
tive, the  defendant  has  made  out  a  justification  of  the  imprisonment 
With  respect  to  the  searching  of  the  box,  you  will  say  whether  or  not 
it  was  searched  by  the  consent  of  the  plaintiff. 

Verdict  for  the  plaintiff  as  to  all  but  the  searching  of  the 
box,  and  as  to  that  for  the  defendant.     Damages  £25. 
♦lOQi       mSheey  Serjt.,  and  Hance,  for  the  plaintiff. 
-*       Crowder  and  Smirke,  for  the  defendant. 

[Attorneys — Bird,  and  Tucker.'] 


SPENCER  v.  HARRISON,  MATHEWS  and  TYRRELL.     Dee.L 

In  an  action  of  trespass  against  three  who  bad  all  jointly,  and  by  one  attorney,  pleaded  Not 
guilty, "  by  statute,"  the  judge  at  Nisi  Prius  would  not.  on  the  application  of  the  plaintiff's  coun- 
sel, just  before  the  jury  were  sworn  allow  a  nolle  prosequi  to  be  entered  as  to  one  of  the 
defendants,  in  order  that  he  might  be  called  as  a  witness  for  the  plaintiff.  Neither  would  the 
judge,  immediately  after  the  jury  were  sworn,  allow  one  of  the  defendants  to  be  acquitted  on  the 

.  application  of  the  plaintiff's  counsel,  it  being  stated  by  the  defendant's  counsel  that  he  appetite* 
for  all  the  defendants,  and  objected  to  such  acquittal. 

If,  in  an  action  of  trespass  against  several  defendants,  there  be  at  the  end  of  the  plaintiff's  case 
no  evidence  against  one  of  the  defendants,  it  is  in  the  discretion  of  the  judge  whether  neb 
defendant  shall  be  then  acquitted ;  and  if  from  the  nature  of  the  evidence  given  for  the  plaintiff. 
it  is  probable  that  evidence  which  will  be  given  for  the  other  defendants  will  fix  this  defendant 
with  liability,  the  judge  will  not  allow  his  acquittal  at  the  end  of  the  plaintiff's  case. 

In  trespass  for  taking  goods,  the  defence  under  the  stat  11  Geo.  2,  c.  19,  s.  3,  that  the  foods 
had  been  seised  after  having  been  fraudulently  removed  to  prevent  a  distress  for  rent,  caaiHx 
be  gone  into  unless  specially  pleaded ;  but  where,  in  trespass  against  a  landlord  and  his  broker 
for  Using  goods,  there  was  no  evidence  against  the  landlord,  and  this  defence  was  opened  but 
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could  not  be  gone  into,  as  Not  guilty  "  by  statute"  was  the  only  plea,  the  judge  would  not  cer- 
tify, under  the  stat  8  6  9  Will.  3,  e.  11,  s.  1,  that  there  was  reasonable  cause  for  making  the 
landlord  a  defendant,  in  order  to  deprive  him  of  his  costs. 

Trespass  for  taking  the  plaintiff's  goods  and  detaining  them  till  the 
plaintiff  paid  the  sum  of  40Z.  13*.  to  obtain  their  restoration.  Plea,  by 
all  the  three  defendants,  Not  guilty,  "  by  statute." 

Before  the  jury  were  sworn,  Muddleston,  for  the  plaintiff,  applied 
to  the  learned  judge  to  allow  a  nolle  prosequi  to  be  entered  as  to  the 
defendant  Tyrrell,  in  order  that  he  might  be  called  as  a  witness  for  the 
plaintiff. 

Erle,  J. — I  once  made  a  similar  application  to  Baron  Rolfe,  v  he 
would  not  grant  it,  and  I  afterwards  moved  the  case  in  the  Court  f 
Exchequer,  but  without  success.  I  cannot  grant  the  application,  sitting 
at  Nisi  Prius ;  at  chambers  I  would  have  ordered  it  at  once. 

The  jury  were  sworn,  and  no  nolle  prosequi  entered. 

*It  was  opened  by  JIuddleston,  for  the  plaintiff,  that  the  plain-  r+AQQ 
tiff,  Eliza  Spencer,  was  a  milliner  and  bonnet-maker,  and  that 
her  mother,  Mary  Eliza  Spencer,  resided  in  a  house  in  Albany-street, 
Regent's  Park,  of  which  the  defendant,  Mr.  Harrison,  was  the  landlord, 
and  that  the  plaintiff  having  sent  some  of  her  goods,  to  Walthamstow, 
they  were  there  seized  by  the  defendants,  Mathews,  who  was  a  broker, 
and  Tyrrell,  who  was  broker's  man,  under  the  authority  of  Mr.  Harri- 
son, and  the  plaintiff  was  obliged  to  pay  40J.  13*.  before  she  could  get 
back  her  goods. 

At  the  conclusion  of  his  opinion,  Huddleston  proposed  to  offer  no 
evidence  against  the  defendant  Tyrrell,  and  to  have  a  verdict  taken  in 
his  favour. 

Montagu  Chamber*,  for  the  defendants. — I  appear  for  all  the  three 
defendants,  and  I  object  to  this  being  done. 

Erle,  J. — If  you  state  that  you  are  authorized  to  appear  for  all  the 
three  defendants,  and  you  object,  that  is  enough. 

Montagu  Chambers. — There  is  one  joint  plea  by  one  attorney,  and  he 
instructs  me,  and  I  object.  ^ 

Erle,  J. — That  being  so,  I  shall  not  allow  a  verdict  to  be  taken  in 
this  stage  of  the  cause  for  one  of  the  defendants. 

The  cause  proceeded  as  against  all  the  three  defendants,  and  there  was 
evidence  to  fix  the  defendants  Mathews  and  Tyrrell ;  but  at  the  close  of 
the  plaintiff's  case  there  was  no  evidence  against  Mr.  Harrison. 

Montagu  Chambers. — I  submit  that,  as  no  evidence  has  been  given  to 
fix  Mr.  Harrison,  he  is  entitled  to  be  acquitted  at  this  time,  so  as  to 
enable  me  to  call  him  as  a  witness  for  the  other  defendants. 

*Erle,  J. — The  course  of  practice  now  is  to  leave  it  to  the  dis-  p^o* 
cretion  of  the  judge ;  and  if,  from  the  nature  of  the  case  and  the 
evidence  given  for  the  plaintiff,  it  is  probable  that  evidence  will  be  given 
on  the  part  of  other  defendants  which  will  fix  the  party  making  the 

vol.  ii.— 36  2a2 
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application  with  liability,  I  think  the  discretion  ought  not  to  be  exer- 
cised. In  the  present  case  I  cannot  avoid  perceiving,  that  if  the  other 
defendants  set  up  any  defence  and  call  witnesses,  the  probability  is  that 
a  case  will  be  made  out  against  Mr.  Harrison,  as  a  landlord,  authorizing 
the  other  two  defendants  to  make  a  distress.(a) 

Montagu  Chamber*  addressed  the  jury  for  all  the  three  defendant*, 
and  said,  that  the  goods  in  question  had  been  seized,  being  the  goods  of 
Mary  Eliza  Spencer,  the  plaintiff's  mother,  which  had  been  fraudulently 
rem  >ved  from  the  house  in  Albany-street,  which  she  occupied  as  tenant 
to  *'Ir.  Harrison,  to  prevent  their  being  distrained ;  and  that,  rent  being 
di  j  to  Mr.  Harrison,  he  had  followed  these  goods,  and  distrained  then: 
u  der  the  stat.  11  Geo.  2,  c.  19,  s.  1,  as  he  had  a  right  to  do. 

Erle,  J. — You  cannot  go  into  this  defence  on  the  plea  of  Not  guilty 
"by  statute ;"  it  must  be  pleaded  specially.  The  21st  section  of  the  stat. 
11  Geo.  2,  19,  which  authorizes  the  plea  of  the  general  issue  in  cases  of 
this  kind,  enacts,  that,  "in  all  actions  of  trespass  or  upon  the  case,  to 
*4321  brought  against  any  person  or  persons  entitled  to  rents  or 

services  of  any  kind,  his,  her,  or  their  bailiff  or  receiver,  or  other 
person  or  persons,  relating  to  any  entry \  by  virtue  of  this  act  or  other- 
wise, upon  the  premises  chargeable  with  such  rents  or  services,  or  to  any 
distress  or  seizure,  sale  or  disposal,  of  any  goods  or  chattels  thereupon, 
it  shall  and  may  be  lawful  to  and  for  the  defendant  or  defendants  in  such 
actions  to  plead  the  general  issue,  and  give  the  special  matter  in  evi- 
dence." This  enactment  certainly  does  not  apply  to  the  state  of  facts 
that  has  been  opened ;  but  applies  to  cases  of  distresses  made  on  the 
demised  premises,  (a) 

Verdict  for  the  plaintiff  against  the  defendants  Mathews  and 
Tyrrell,  with  407.  13*.  damages;  and  for  the  defendant 
Harrison. 

Knowles,  for  the  plaintiff,  asked  the  learned  judge  to  certify,  under 
the  stat.  8  &  9  Will.  3,  c.  11,  s.  1,  that  the  plaintiff  had  "  a  reasonable 
cause"  for  making  Mr.  Harrison  a  defendant  in  this  action,  so  as  to 
deprive  Mr.  Harrison  of  his  costs ;  and  he  submitted,  that,  in  order  to 
show  "reasonable  cause,"  he  had  a  right  to  call  in  aid  the  statement  of 
the  defendant's  counsel,  that  Mr.  Harrison  had  authorized  the  seizure 
of  these  goods  as  a  distress. 

Montagu  Cffambers. — I  submit  xthat  the  case  is  to  be  dealt  with  as  if 
there  had  been  no  statement  made  by  the  defendants'  counsel ;  and  that, 

(a)  In  the  esse  of  SeweU  v.  Champion,  0  A.  A  E.  415,  Lord  Denman,  C.  J.,  said—"  The  appli- 
cation to  a  judge  in  the  course  of  a  cause  to  direct  a  verdict  for  one  or  more  of  several  defendant* 
in  trespass,  is  strictly  to  bis  discretion ;  and  that  discretion  is  to  be  regulated  r  :t  merely  by  the 
fact  that  at  the  close  of  tbe  plaintiff's  case  no  evidence  appears  to  affect  them,  but  by  the  proba- 
bilities whether  any  such  will  arise  before  the  whole  evidence  in  the  cause  closes.  There  is  so 
palpable  a  failure  of  justice  when  the  evidence  for  the  defence  discloses  a  case  against  a  defendant, 
already  prematurely  acquitted,  that  such  acquittal  ought  never  to  take  place  *ut  where  there  ii 
the  strongest  reason  to  believe  that  such  a  consequenoe  cannot  follow." 

(6)  See  the  case  of  Postman  v.  Harrell,  6  C.  6  P.  225. 
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on  the  evidence  which  has  been  given,  there  is  nothing  to  show  any  rea- 
sonable cause  for  making  Mr.  Harrison  a  defendant. 

Erle,  J. — I  think  I  must  take  the  evidence  as  it  is  given  for  the 
plaintiff;  and,  looking  at  the  case  in  this  view,  and  even  looking  at  the 
general  aspect  it  assumes,  supposing  I  were  at  all  to  consider  the  state- 
ment *of  the  defendants'  counsel,  I  cannot,  in  the  exercise  of  r*AQ<* 
that  discretion  which  certainly  is  given  to  me,  grant  the  certificate, 
as  the  defendants'  counsel,  at  the  same  time  that  he  admitted  that  Mr. 
Harrison  was  party  to  the  act  done,  also  stated  that  which  would  have 
been  a  sufficient  defence,  but  which,  through  a  technical  difficulty,  has 
failed.  Certificate  refused. 

Knowles  and  Huddleston,  for  the  plaintiff. 

Montagu  Chambers,  for  the  defendants. 

[Attorneys — Angell,  and  2).  Harrison.] 


COURT  OF  COMMON  PLEAS. 


Sittings  at  Guildhall  after  Trinity  Term,  1846. 


BEFORE   MR.   JUSTICE  ERLE. 


HARTLEY  and  Others  v.  CUMMINGS  and  Others.    July  4. 

Where  H.  eontraots  to  furnish  R.  with  a  reasonable  quantity  of  work,  at  a  fixed  rate  of  wagei, 
and  R.  ia  bound  not  to  work  for  any  other  person  or  persons  for  a  period  of  seven  years : — Held, 
that  there  is  a  mutuality  of  oontraot  implied,  and  that  H.  wonld  be  bound  to  furnish  work  for 
the  whole  period  of  seven  years. 

Case  for  enticing  away  the  plaintiffs'  servants. — The  plaintiffs  in  this 
action  were  glass  and  alkali  manufacturers,  and  owners  of  the  extensive 
works  at  Sunderland  called  "The  Wear  Glass  Works;"  the  defendants 
were  also  manufacturers  and  proprietors  of  the  works  known  by  the  name 
of  "The  British  Glass  Works,"  at  Gateshead,  near  Newcastle-upon- 
Tyne.  By  the  promise  of  a  higher  rate  of  wages,  and  otherwise,  the  de- 
fendants had  induced  four  workmen,  who  were  what  are  called  crown- 
glass  makers,  and  who  had  been  instructed  at  a  considerable  expense  in 
their  particular  art  at  the  cost  of  the  plaintiffs,  to  leave  their  employ- 
ment. The  plaintiffs  had  been  in  consequence  obliged  to  send  to 
France  and  Belgium  for  substitutes,  and  had  sustained  heavy  damage 
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♦from  being  compelled  to  keep  their  manufacturing  furnace  in 
operation  during  the  interval,  though  no  work  was  going  on. 
Each  of  the  workmen  was  engaged  to  work  for  the  plaintiffs  for  a  period 
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of  seven  years  under  a  written  contract,  and  of  this  the  defendants  had 
notice.  The  contracts  were  all  drawn  in  the  same  terms,  and  the  fol- 
lowing were  the  principal  clauses  as  far  as  regarded  this  action. — "The 
said  John  Hartley  shall  and  will  provide  for  the  said  Roger  a  reasona- 
ble quantity  of  work ;  and  in  case  the  said  Roger  shall  be  sick  or 
lame,  or  shall  become  incapacitated  to  perform,  or  shall  not  per- 
form the  work  and  service  aforesaid,"  or  "  if  the  said  John  Hartley 
shall  discontinue  the  said  trade  or  business  during  the  said  period 
of  seven  years,  then,  in  either  of  such  cases,  the  said  John  Hartley 
shall  and  may  be  at  liberty  to  employ  and  retain  any  other  person 
or  persons  in  the  room  of  the  said  Roger,  and  thereupon  shall  not 
be  obliged  to  make  any  payment,  daily  wages,  or  other  satisfaction 
to  the  said  Roger.  And  the  said  Roger  shall  and  will  from  time  to 
time,  and  at  all  times,  for  and  during  the  said  term  of  seven  years,  work 
and  serve  the  said  John  Hartley,  and  shall  not  nor  will  at  any  time 
during  the  said  term  work  for  or  serve  any  other  person  pr  persons 
whatsoever,  without  license  from  the  said  John  Hartley." 

Allen,  Serjt.,  for  the  defendants,  submitted  that  the  plaintiffs  must 
be  nonsuited,  on  the  ground  that  from  want  of  mutuality  the  contracts 
were  void,  and  the  workmen  therefor  %  not  bound  to  remain  in  the  plain- 
tiffs' employment.  While  the  workmen  were  to  be  bound  for  the  period 
of  seven  years,  there  was  no  corresponding  obligation  on  the  plaintiffs' 
part  expressed. 

Erle,  J.,  intimated  that,  in  his  opinion,  there  was  a  mutuality  of  con- 
tract in  the  respective  agreements,  looking  especially  at  the  last  clause 
inserted  above,  from  which  an  obligation  on  the  plaintiffs'  part  must  be 
implied  to  employ  the  workmen  during  the  seven  years.     The  contracts 
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could  *be  put  an  end  to  only  by  a  breach  of  the  agreement,  or 


incapacity  on  the  part  of  the  men  respectively,  or  of  discontinu- 
ance of  the  business  on  the  part  of  the  plaintiffs. 

The  learned  Judge  gave  Jeave  to  Allen,  Serjt.,  to  move  the  Court 
above  upon  the  point.(a) 

Verdict  for  plaintiffs — Damages,  6572.  6t.  8<L 
Allen,  Serjt.,  and  Fry,  for  the  plaintiffs. 
Sir  T.  Wilde  and  James,  for  the  defendants. 

[Attorneys — Maple*  $  Co.,  and  Keddett  $  Co.] 

(a)  He  did  so,  and  the  Court  granted  a  rale  to  show  eauae.    See  the  oase  of  Young  v.  Timmtim. 
1  a  A  J.  331;  S.  C,  1  Tjr.  226. 


KEWLEY  t>.  STOKES.    July  1. 

In  an  action  for  work  and  labour,  where  there  had  been  a  breach  of  contract  on  the  part  of  the 
plaintiff: — Held,  that,  under  the  common  eotwto,  he  could  not  recover  a  quantum  meruit,  nor 
prove  that  hie  breach  of  contract  arose  from  the  defendant's  default. 

Assumpsit. — The  declaration  consisted  of  the  common  counts  for 
work  and  labour  as  a  leveller  and  surveyor  on  a  railway.     By  a  parol 
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contract  the  plaintiff  had  agreed  with  the  defendant,  who  was  the  engi- 
neer of  the  line,  to  do  a  specific  quantity  of  work  on  Thursday,  the  27th 
of  November,  1845,  and  to  deliver  his  plans,  &c,  on  the  next  day  to 
the  defendant.  He  neglected,  however,  to  deliver  them  till  the  Monday 
following.  He  was  aware  that  they  would  be  of  no  use  after  Sunday ' 
the  80th,  the  day  fixed  by  the  standing  orders  of  the  House  of  Com- 
mons for  the  lodging  of  the  plans,  sections,  &c. 

Gaeelee,  Serjt.,  for  the  defendant,  contended  that  the  action  could 
not  be  sustained,  as  the  breach  of  contract  was  on  the  plaintiff's  part. 

*Talfourd,  Serjt.,  for  plaintiff,  submitted  that  it  would  be  so,  r*4og 
if  they  had  declared  specially;   but  that,  under  the  common 
counts,  the  plaintiff  was  entitled  to  a  "  quantum  meruit"  for  the  work 
actually  done. 

Eele,  J. — No;  it  was  not  work  done  at  the  plaintiff'*  request. 

Talfourd,  Serjt. — It  would  be  competent  for  him  to  show  that  it  was 
by  the  defendant's  default  that  the  contract  was  not  fulfilled. 

Erlb,  J. — It  would  be  so,  if  the  declaration  had  been  that  the  plain- 
tiff was  ready  and  willing  to  fulfil  the  contract,  but  that,  by  the 
defendant's  default,  he  was  prevented  from  so  doing ;  but  under  these 
pleadings  he  cannot  go  into  that  point.  I  must  direct  the  jury  to  find 
for  the  defendant,  if  they  believe  the  contract  to  have  been,  that  the 
plans  were  to  have  been  delivered  on  the  28th. 

Verdict  for  defendant. 

Talfourdj  Serjt.,  and  Lush,  for  the  plaintiff. 

Gaselee,  Serjt.,  for  the  defendant. 

[Attorneys — Walker,  and  Tate.'} 


►COURT  OF  EXCHEQUER.       [*437 


Sittings  at  Westminster  after  Michaelmas  Term,  1846. 


BEFORE   LORD  CHIEF  BARON   POLLOCK. 


HOLDER  v.  COPE. 

If  husband  and  wife  be  living  separate  and  apart,  and  the  husband  make  the  wife  a  regular  allowance 
of  a  sufficient  sum  for  her  maintenance,  which  is  regularly  paid,  this  is  sufficient  to  repel  the 
Inference  of  agency,  and  he  is  not  liable  for  any  debt  she  may  contract ;  and  it  is  not  necessary 
that  there  should  be  any  deed  of  separation ;  but  the  allowance  must  be  such  as  the  jury  shall 
think  sufficient,  referenoe  being  had  to  the  station  of  the  parties  and  the  income  of  the  husband. 

Assumpsit  for  board  and  lodging  supplied  to  the  defendant's  wife  in 
the  years  1845  and  1846.    Plea,  Non  assumpsit. 
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This  action  was  brought  by  the  plaintiff  to  recover  a  sum  of  1832. 15*. 
6d.  for  eighteen  weeks'  board  and  lodging  supplied  to  the  wife  of  the 
defendant  at  the  plaintiff's  hotel  in  the  New  Road ;  and  it  appeared  that 
the  defendant  had  married  in  the  year  1835,  his  wife  being  a  daughter 
of  Sir  Henry  King ;  and  that,  on  their  marriage,  a  sum  of  £10,000  was 
settled  by  the  defendant's  father  on  the  defendant's  wife  in  addition  to 
a  sum  of  £2,500  of  her  own,  the  defendant  having  a  right  to  the  interest 
of  this  property  for  his  life.  It  further  appeared,  that  the  defendant 
and  his  wife  separated  in  the  year  1843,  but  without  any  deed  of  sepa- 
ration ;  and  that,  from  that  time  to  the  death  of  the  defendant's  father 
in  1845,  the  defendant  had  allowed  his  wife  £500  a  year,  and  since  the 
death  of  his  father  the  allowance  had  been  increased  to  £800  a  year, 
his  own  income  being  since  the  death  of  his  father  £2,800  a  year.  It 
was  proved  that  the  defendant's  wife  had,  since  the  death  of  his  father, 
resided  at  the  plaintiff's  hotel  during  eighteen  weeks,  and  that  the  charges 
were  fair  and  reasonable ;  and  it  was  admitted  that  the  defendant  had 
♦4381  regnl&rty  *pl*ced  the  amount  of  the  allowance  to  the  credit  of 
J  his  wife  at  Messrs.  Rogers's  banking-house,  and  that  she  had 
drawn  for  it  on  that  firm.  It  was  also  proved  by  Mr.  Burgess,  that,  in 
the  month  of  June,  1845,  he  was  concerned  for  Miss  Ancell  in  respect 
of  a  claim  that  she  had  on  Mrs.  Oope  ;  and  that,  on  his  mentioning  it  to 
the  plaintiff,  he  was  told  by  the  plaintiff  that  Mrs.  Oope  was  at  his  hotel, 
and  that  he  knew  that  she  was  allowed  £800  a  year  by  her  husband,  but 
Mrs.  Oope  wanted  £1000  a  year,  and  would  not  be  dictated  to  by  her 
husband's  lawyers. 

Sir  F.  Thesiger,  for  the  defendant  contended,  that,  on  these  facts,  the 
defendant  was  entitled  to  a  verdict,  if  the  jury  should  be  of  opinion  that  the 
allowance  made  by  the  defendant  to  his  wife  was  sufficient,  which  he  con- 
tended that  it  was. 

Worthy,  in  reply. — The  payment  of  this  allowance  is  no  answer  to 
the  present  action,  as  it  is  neither  alimony  paid  to  the  wife  under  the 
authority  of  any  ecclesiastical  court,  nor  an  allowance  secured  to  her  by 
any  deed  of  separation. 

Pollock,  0.  B.,  (having  conferred  with  the  other  learned  Barons  who 
were  sitting  in  Banco),  said : — My  learned  Brothers  think  that  it  is  clear, 
that,  if  the  wife  is  allowed  a  sufficient  sum,  that  is  enough  to  repel  the 
inference  of  agency.  The  question  here  is,  whether  the  defendant's  wife 
was  supplied  with  sufficient  funds.  There  is  no  deed  of  separation,  but 
we  think  that  that  makes  no  difference. 

Wortley  then  addressed  the  jury,  and  contended,  that  the  allowance 
made  by  the  defendant  to  his  wife  was  not  sufficient  in  amount,  and  that 
therefore  the  verdict  ought  to  be  for  the  plaintiff. 
♦4391  Pollock,  C.  B.  (in  summing  up). — In  the  present  case,  *there 
J  is  not  the  slightest  imputation  on  the  character  of  this  lady ;  but, 
if  husband  and  wife  separate,  and  live  apart,  either  from  incompatibility 
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of  temper,  or  any  other  cause,  where  no  misconduct  is  imputed  to  either 
party,  and  a  regular  allowance  is  made  by  the  husband  to  the  wife,  the 
only  question  is,  whether  the  amount  of  that  allowance  is  sufficient,  con- 
sidering the  station  of  the  parties  and  the  income  of  the  husband,  and  it 
is  not  necessary  that  there  should  be  any  deed  of  separation.  In  the 
present  case  it  appears  that  the  defendant  made  the  allowance,  and  that 
the  lady  has  availed  herself  of  the  benefit  of  it.  You  will  say  whether 
or  not  you  think  that  that  allowance  was  sufficient  in  amount. 

Verdict  for  the  defendant(a) 

Worthy  and  Cowling,  for  the  plaintiff. 

Sir  F.  Thesiger  and  F.  Bobinson,  for  the  defendant. 

[Attorneys — Gregory,  Faulkner  ft  Co.,  and  Teesdale  ft  Co.] 


Wortley,  for  the  plaintiff,  tendered  a  bill  of  exceptions  to  this  ruling 
of  the  Lord  Chief  Baron. 

(a)  Set  the  ease  of  Beeve  r.  Marqtti*  of  ConyngKam,  poet,  p.  444. 


*  Second  Sitting  at  Westminster,  in  Hilary  Term,  1847.    [*440 


BEFORE  MR.   BARON   ROLFE. 


HANKINSON  v.  BILBY. 

In  an  action  for  slander,  the  words  were,  "  Yon  are  a  thief;  you  robbed  Mr.  L.  of  £30."  The 
words  were  spoken  in  the  hearing  of  B.  and  of  several  strangers.  B.  knew  that  the  words  did 
not  mean  to  impute  felony,  but  meant  to  impute  that  the  plaintiff  had  improperly  obtained  £30 
from  Mr.  L.  to  compromise  an  action  for  a  distress : — Held,  that,  under  these  circumstances,  the 
question  to  be  left  to  the  jury  was  not  what  the  defendant  meant  by  the  words  he  spoke,  but 
what  reasonable  men,  hearing  the  words,  wonld  understand  by  them. 

Semble  also,  that  if  all  the  persons  present  when  the  words  were  spoken  had  known  that  the  words 
did  not  impute  felony,  that  would  have  been  an  answer  to  the  action. 

Slander. — The  declaration  stated,  that  the  defendant,  in  the  presence 
and  hearing  of  the  plaintiff  and  divers  subjects  of  the  Queen,  spoke  to, 
of,  and  concerning  the  plaintiff  the  slanderous  words  following ;  "  You 
are  a  thief  ;(a)  you  robbed  (a)  Mr.  Lake  of  thirty  pounds." — Plea,  Not 
guilty. 

It  was  proved  by  a  witness  named  Burrows,  that  the  plaintiff  was  a 
gardener,  and  that  the  defendant  kept  the  turnpike-gate  at  Eingsland ; 
and  that,  on  the  24th  of  April,  1847,  the  plaintiff  was  passing  through 
this  turnpike-gate,  when  the  defendant  said  to  the  plaintiff,  "  You  are  a 
thief;  you  robbed  Mr.  Lake  of  thirty  pounds,  and  would  have  robbed 
him  of  more,  but  you  were  afraid."     In  his   cross-examination  this 

(a)  In  the  declaration  there  was  no  innuendo  either  to  the  word  "thief/'  or  to  the  word 
"robbed." 
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witness  said,  "  I  knew  that  these  words  referred  to  a  distress  which  had 
been  made  on  the  plaintiff  by  Mr.  Lake,  for  which  the  plaintiff  had 
brought  an  action,  in  which  Mr.  Lake  had  paid  thirty  pounds  not  to 
have  it  tried."  But  this  witness,  in  answer  to  a  question  put  by  the 
learned  Baron,  said,  that  several  persons  whom  he  did  not  know,  were 
passing  through  the  turnpike-gate  at  the  time  when  the  defendant  spoke 
the  words,  and  that  they  must  have  heard  the  words  spoken. 

Miller,  for  the  defendant,  addressed  the  jury,  and  contended  that  it 
was  quite  clear  that  the  defendant  did  not  mean  to  impute  felony  to  the 

*4411  pla*nt*ff>  an<*  ^at'  *f  tne  J"*?  *wer©  not  satisfied  that  the 
J  defendant  meant  to  impute  some  crime  to  the  plaintiff,  but 
thought  that  he  meant  only  to  impute  that  be  had,  though  improperly, 
obtained  £30  to  compromise  an  action,  they  ought  to  find  for  the 
defendant. 

Rolfe,  B.,  (in  summing  up). — You  will  no  doubt  think  that  the  real 
meaning  of  this  defendant  was,  not  that  the  plaintiff  had  picked  Mr. 
Lake's  pocket  of  £30,  but  that  he  had  obtained  it  in  some  action ;  and 
if  everybody  who  heard  the  words  knew  that  that  was  his  meaning,  it 
might  be  a  defence  to  the  action ;  but  I  am  not  prepared  to  say,  that  if 
a  person  says  to  another  "  You  are  a  thief,"  in  the  hearing  of  others 
who  do  not  know  that  he  does  not  mean  to  impute  felony,  that  this  is  not 
actionable.  I  asked  the  witness  whether  other  persons  besides  himself 
were  present  and  heard  these  words,  and  he  said  there  were.  If  Mr. 
Burrows  had  been  the  only  person  who  had  heard  these  words,  he  would 
have  known  what  was  meant ;  but  there  were  other  persons  present  who 
might  not,  and  probably  did  not,  know  of  the  distress,  and  therefore 
could  not  understand  that  the  words  had  any  reference  to  it. 

Miller. — I  hope  that  your  Lordship  will  ask  the  jury  to  say  what  the 
defendant  meant  by  these  words,  as  in  cases  of  slander  it  is  for  the  jury 
to  say  in  what  sense,  and  with  what  meaning,  a  defendant  spoke  the 
words  complained  of. 

Rolfe,  B. — I  am  of  opinion,  that  the  question  is  not  what  the 
defendant  intended  in  the  recesses  of  his  mind,  but  what  reasonable 
men,  hearing  the  words,  would  understand  by  them. 

Verdict  for  the  plaintiff— Damages,  £5. 

Montagu  Chamber*  and  Heaton,  for  the  plaintiff. 

Humfrey  and  Miller,  for  the  defendant. 

[Attorneys — Atkinson,  and  Wotten.] 


*4421  *^n  a  BU^8e(luent  day  Eumfrey  applied  for  a  rule  to  show 
-*  cause  why  there  should  not  be  a  new  trial,  on  the  ground  that 
the  case  ought  to  have  been  left  to  the  jury,  on  the  question  what  the 
defendant  meant  by  the  words  he  spoke ;  but  the  Court,  after  taking 
time  to  consider,  refused  a  rule. 
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Sittings  at  Westminster  after  Hilary  Term,  1847. 


BEFORE  LORD  CHIEF  BARON  POLLOCK. 


STURM  and  Another  v.  JEFFREE.     Feb.  4  and  5. 

V  cause  at  the  sittings  at  Niii  Prius  was  called  on  upon  Thursday  the  4th  of  February,  and  the 
plaintiff's  case  was  closed  on  that  day  at  4  p.  m.  ;  the  case  was  then  adjourned  to  Friday  the 
5th  of  February,  at  10  a.  m.  All  the  parties  lived  in  town,  and  in  the  evening  of  the  4th  of 
February,  before  9  p.  m.,  a  notice  to  prodaee  a  letter  of  the  defendant  to  the  plaintiff  was  served 
on  the  plaintiff's  attorney : — Held,  that  this  notice  to  prodaee  was  served  in  time. 

Held  also,  that  if  a  party  is  served  with  a  notioe  to  prodnoe  sufficiently  early  for  him  to  be  enabled 
to  produce  a  document,  if  he  thinks  proper  to  do  so,  it  makes  no  difference  that,  at  the  time 
of  the  service  of  the  notice  the  cause  is  part  heard. 

Assumpsit  for  work  and  labour.     Plea,  Non  assumpsit. 

The  trial  of  this  cause  commenced  on  Thursday  the  4th  of  February, 
and  the  plaintiff's  case  had  concluded  at  the  rising  of  the  Court  on 
that  day  at  four  o'clock,  the  cause  being  then  adjourned  till  the  next 
morning  at  ten  o'clock. 

On  Friday  the  5th  of  February,  the  trial  of  the  cause  having  been 
resumed,  Orowdery  for  the  defendant,  in  the  course  of  the  defendant's 
case,  called  for  a  letter  sent  by  the  defendant  to  the  plaintiffs.    » 

It  was  proved  that  all  the  parties  lived  in  town,  and  that  a  notice  to 
produce  this  letter  had  been  served  on  the  ♦plaintiff's  attorney  1-41440 
on  the  evening  of  Thursday  the  4th  of  February,  before  nine  L 
o'clock. 

Humfrey,  for  the  plaintiffs. — I  do  not  deny,  that,  if  the  trial  of  the 
cause  had  not  commenced  yesterday,  the  service  of  this  notice  would 
have  been  perfectly  good ;  but  here  the  cause  had  not  only  come  on,  but 
the  plaintiffs  had  closed  their  case ;  and,  merely  because  the  case  was 
adjourned  in  the  middle  of  the  trial,  the  defendant  ought  not  to  have  an 
advantage  which  he  could  not  have  had  if  he  had  gone  into  his  case 
yesterday. 

Pollock,  0.  B. — The  practice  as  to  notice  to  produce  is  no  part  of  the 
common  law  or  of  the  statute  law,  but  is  for  the  general  convenience, 
and  for  the  attainment  of  justice.  I  therefore  think,  that  if  the  party  is 
apprized  that  a  paper  is  wanted,  and  that  he  is  so  apprized  sufficiently 
early  for  him  to  be  enabled  to  produce  it  if  he  thinks  proper  so  to  do,  it 
makes  no  difference  that,  at  the  time  of  the  service  of  the  notice  to 
produce,  the  cause  is  part  heard.  I  think  the  service  of  the  notice  is 
sufficient. 

The  letter  was  produced. 

Verdict  for  the  defendant. 

JIumfrey  and  Bramwett,  for  the  plaintiffs. 

Orowder,  Bovill,  and  Q-.  Pollock,  for  the  defendant. 
[Attorneys — Howard,  and  Thomson.] 
vol.  H.— 37  2  B 


M4  REEVE  v.  CONYNGHAM.   H.  T.  1847. 


mAAAr\  *REEVE  and  Another  v.  The  Marquis  of  CONYNGHAM. 
WJ  Feb.  11. 

If  a  husband  and  wife  be  living  apart,  and  the  husband  makes  the  wife  a  sufficient  allowance  for 

her  support,  he  is  not  liable  in  an  action  by  a  tradesman  for  goods  supplied  to  her,  and  it  is 

immaterial  whether  the  tradesman  knew  of  suoh  allowance  or  not 
If  a  wife  living  apart  from  her  husband  orders  goods  to  be  addressed  and  sent  to  a  third  person, 

and  they  be  sent  to  the  house  of  such  third  person,  that  not  being  the  place  of  abode  of  the 

wife,  the  husband  is  not  liable  to  pay  for  those  goods. 

Assumpsit  for  work  done  and  materials  provided,  and  for  goods  sold 
and  delivered.     Plea,  Non  assumpsit 

The  following  were  the  particulars  of  the  plaintiffs'  demand : — 
1844.  £.   g.   d. 

July  2d.      One  seat  ottoman,  covered  with  rich  wool  Mosaic 
trimmed,  complete      -        •        -        -        . 
One  fancy  handglass      - 
Aug.  28d.    Two  handsome  wool  Mosaics,  mounted  in  rich 
gilt-pole  screens,  complete,  101.  10*.  each 
Adding  glass  to  the  above,  10*.  each 
Making  two  close  packing  cases,  packing,  fcc 
Fifteen  months'  interest 


It  was  proved  by  a  witness  named  Constance,  a  shopman  of  the  plain* 
tiffs,  that  the  plaintiffs  were  upholsterers  in  Piccadilly ;  and  that,  by  the 
order  of  the  Marchioness  of  Conyngham,  the  wife  of  the  defendant,  they, 
in  the  months  of  July  and  August,  1844,  delivered  an  ottoman  at  the 
house  of  the  Duke  of  Richmond,  in  Portland-place,  addressed  to  the 
Duchess ;  and  also  delivered  some  articles  (not  in  the  particulars  of  de- 
mand) at  a  house  in  Hill  street,  the  name  of  the  occupier  of  which  the 
witnesses  could  not  recollect ;  and  also  sent  a  pair  of  screens  to  Gordon 
Castle,  addressed  to  the  Duchess  of  Richmond,  who  had  acknowledged 
the  receipt  of  them. 

It  was  also  proved,  that,  in  the  month  of  July,  1844,  the  Marchioness 
*44VI  °^  Conyngham  bought  of  the  plaintiffs  a  *  handglass,  which  she 
J  took  away  with  her  at  the  time  of  her  buying  it;  and  that, 
•during  the  whole  of  the  year  1844,  the  Marchioness  lived  at  Miv&rt's 
Hotel,  apart  from  her  husband,  and  that  applications  had  been  made  to 
her  at  that  place  for  payment  for  the  articles  thus  supplied  ;  and  it  fur- 
ther appeared,  that,  since  the  present  action  had  been  brought,  the  Duke 
of  Richmond  had  offered  to  pay  for  the  articles  sent  to  Portland-place 
«nd  Gordon  Castle ;  but  the  plaintiffs  had  declined  to  accept  payment 
from  him. 

Pollock,  C.  B. — The  hand-glass  is  the  only  thing  that  we  have  to 
consider.     If  a  married  woman,  living  apart  from  her  husband,  orders 
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goods  to  be  sent  in  this  way  to  the  house  of  a  third  person,  she  does  not 
pledge  her  husband's  credit  for  those  goods. 

It  was  opened  by  Sir  F.  Kelly,  for  the  defendant,  that  the  defendant 
had  married  the  Marchioness  of  Conyngham  in  the  year  1824,  she  hav- 
ing a  fortune  of  .£10,000 ;  and  that,  after  having  a  family,  consisting 
of  two  sonB  and  four  daughters,  the  Marquis  and  Marchioness  separated ; 
and  that  the  income  of  the  defendant,  though  nominally  £23,000  a 
year,  was  reduced  by  incumbrances  to  £12,000  a  year ;  and  that  the 
defendant  had  ever  since  the  month  of  October,  1843,  regularly  allowed 
his  wife,  the  Marchioness,  an  income  of  £2,400  a  year,  through  Messrs. 
Drummond's  banking-house ;  the  payments  of  this  allowance  being  all 
made  regularly  once  a  month  and  in  advance,  although  many  of  the 
Marquis's  rents  were  in  arrear  on  account  of  the  great  distress  existing 
in  Ireland. 

Eumfrej/y  for  the  plaintiff,  admitted  the  correctness  of  this  statement 
of  the  defendant's  property. 

It  was  proved  that  the  allowance  of  £2,400  a  year  had  been  regu- 
larly paid  to  the  Marchioness  of  Conyngham,  as  stated  by  Sir  F.  Kelly. 

*Humfrey. — I  shall  not  deny  that  the  allowance  to  the  Marchi-  r*A±a 
oness  of  Conynham  was  sufficient  in  amount ;  but  I  submit,  that,    L 
to  make  out  this  defence,  it  should  be  shown  that  the  plaintiff  knew  of 
the  allowance  being  made  by  the  defendant  to  the  Marchioness. 

Pollock,  G.  B. — I  do  not  think  that  that  is  at  all  necessary.  The 
plaintiffs  must  be  nonsuited.  Nonsuit,  (a) 

(a)  In  the  cue  of  Hodgkineon  v.  Fletcher,  4  Camp.  70,  it  was  held  by  Lord  ElUnborough,  that, 

if  husband  and  wife  live  separate,  and  he  pays  her  an  adequate  allowance  for  her  support,  he  is 

not  liable  to  be  sued  for  her  debt*,  although  the  separation  be  not  by  deed,  and  there  be  no 

written  agreement  between  them  with  respect  to  the  allowance ;  and  that  the  adequacy  of  the 

sUlowanee  is  a  question  for  the  jury.      From  the  case  of  Hijuily  v.  The  Marquii  of  Wtetmeath,  0 

B.  k  C,  200,  it  seems,  that,  if  a  wife,  after  articles  of  separation  securing  a  maintenance  to  her, 

quit  her  husband's  house  against  his  wishes,  and  continues  to  live  apart  from  him,  although  he  is 

willing  and  wishes  to  receive  her  back,  and  provide  for  her  in  his  own  house,  he  is  not  liable  to  be 

sued  by  tradesmen  for  debts  contracted  by  her  even  for  necessaries.      In  the  case  of  Atkim  v. 

Curwood,  Eeq.,  7  C.  A  P.  765,  it  was  held  by  Lord  Abinger,  C.  B.,  that  a  husband  is  not  bound 

by  the  contracts  of  his  wife,  unless  they  are  made  by  his  authority,  or  with  his  concurrence, 

with  one  exception,  which  is,  that,  if  the  husband  makes  no  provision  at  all  for  his  wife,  he  is 

liable  for  necessaries  for  her  suitable  to  his  state  and  circumstances ;  and  that,  if  a  married 

Lady,  who  has  sufficient  clothes,  goes,  contrary  to  her  husband's  wish,  to  a  watering-place,  and 

goes  to  balls,  and  for  that  purpose  orders  dresses,  some  of  them  expensive  and  unsuitable  to  her 

husband's  circumstances,  the  husband  is  not  bound  to  pay  for  any  of  them ;  and  in  an  action  for 

the  price  of  these  dresses,  it  is  immaterial  whether  the  plaintiff  knew  these  facts  or  not,  or  whether 

the  clothes  the  lady  had  before  were  paid  for  or  not;  and  the  fact  that  the  husband  afterwards 

saw  some  of  the  dresses  does  not  vary  the  case,  if  it  be  shown  that  he  disapproved  of  the  conduct 

of  his  wife  in  ordering  them.     So,  in  the  case  of  Spreadbury  v.  Chapman,  8  C.  A  P.  371,  it  was 

held  by  Lord  Denman,  C.  J.,  that  a  person  is  only  liable  to  pay  for  goods  supplied  to  his  wife  on 

tfae  ground  of  his  implied  contract;  and  it  is  not  for  the  defendant  to  prove  that  he  has  given 

notice  to  the  plaintiff  not  to  supply  the  goods  to  his  wife,  but  it  lies  on  the  plaintiff  to  satisfy 

tbe  jury  that  the  defendant's  wife  contracted  the  debt  by  the  authority  of  her  husband.     In  the 

eM«  of  Bmmett  v.  The  Horn.  G,  C.  Morton,  8  C.  A  P.  500,  it  was  laid  down  by  Lord  Abingtr,  C.  B., 

thai,  if  the  husband  has  not  turned  the  wife  out  of  doors,  and  they  have  separated  in  conseopenoe 

of  differences,  the  question  will  be,  whether  the  husband  has  given  the  wife  sufficient  for  n*ces 

its  suitable  to  his  degree;  for,  if  he  has,  he  is  not  liable  to  pay  her  debts,  even  for  neoessanes 


447  DUE  a.  LOSCOMBE  v.  CLIFFORD.   E.  T.  1847. 

*4471       *Humfrey  and  Temple,  for  the  plaintiffs. 
J       Sir  F.  Kelly  and  Godson,  for  the  defendant. 

[Attorneys — C.  Lewis,  and  J.  H.  BenbawJ] 

And  in  the  cue  of  Miten  v.  Pick,  3M.4W.  481,  it  wu  held  by  the  Court  of  Exchequer,  thai 
where  a  husband,  living  apart  from  hie  wife,  allows  her  sufficient  for  her  maintenance,  he  is  not 
liable  for  necessaries  supplied  to  her,  and  notice  to  the  tradesmen  of  that  allowance  is  immaterial, 
and  need  not  be  given ;  and  in  that  ease  Baron  Aldereon  said,  "  If  a  wife,  living  separate  from 
her  husband,  is  supplied  by  him  with  sufficient  funds  to  support  herself  with  everything  proper 
for  her  maintenance  and  support,  then  she  is  not  his  agent  to  pledge  his  credit,  and  he  is  not 
liable."  And  in  the  case  of  Lane  v.  Ironmonger,  13  M.  6  W.  368,  it  was  held  that  the  liability 
of  a  husband  for  goods  supplied  to  his  wife  depends  upon  the  time  she  is  his  agent  for  the  pur- 
pose of  binding  him  by  contracts  for  goods  supplied  to  her,  which  is  a  question  for  the  jury  tr 
determine  upon  the  facts  of  the  case ;  and,  in  determining  that  question,  the  extravagant  natnr* 
of  the  orders  is  a  matter  to  be  taken  into  consideration,  as  showing  that  she  had  no  such  autho- 
rity.   See  also  the  ease  of  Solder  v.  Cope,  ante  p.  437. 
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BEFORE   MR.   BARON  ALDERSON. 


DOE  on  the  several  Demises  of  WILLIAM  LOSOOMBE  and  Others 
v.  CLIFFORD.     April  17. 

If  a  deed  be  in  the  possession  of  a  third  person  as  mortgagee,  and  he  having  the  deed  in  Court, 
though  not  subpoenaed  in  the  cause,  decline  to  produce  it,  secondary  evidence  may  be  given 
of  its  contents;  but  if  the  deed  is  not  in  Court,  and  he  has  not  been  subpoenaed  to  produce  it, 
it  is  otherwise. 

The  person  thus  declining  to  produce  a  deed  must  not  state  the  contents,  but  he  must  state  the 
date  of  the  deed  and  the  names  of  the  parties,  in  order  to  identify  it 

An  examined  copy  of  a  memorial  of  a  purchase-deed  registered  in  Middlesex  under  the  staL 
7  Anne,  o.  20,  is  only  receivable  as  secondary  evidence  of  the  deed  against  the  parties  to  the 
deed  and  all  persons  claiming  under  them,*  and  the  fact  that  A.  mortgaged  the  property  to  B., 
and  delivered  this  deed  to  B.  as  a  mortgagee,  is  not  sufficient  to  make  it  secondary  evidence 
against  A. 

Several  brothers  and  sisters  divided  certain  property  between  them  at  their  mother's  death,  sup- 
posing it  to  have  been  hers,  and  verbally  allotted  a  house  to  a  sister*  The  property  really  had 
been  their  deceased  father's : — Held,  in  ejectment  by  the  father's  devisee  (one  of  those  brother's), 
that  he  could  not  recover  without  a  demand  of  possession  *  and  the  demand  of  possession 
being  after  the  day  of  the  demise,  the  judge  would  not  allow  an  amendment  by  altering  the 
day  of  the  demise,  as  the  arrangement  was  equitable. 

In  ejectment,  evidence  that  the  shutters  of  the  house  claimed  were  repaired,  and  a  wash-house 
built  on  the  premises,  and  that  this  was  paid  for  by  W.  L.,  is  evidence  to  go  to  the  jury  of  the 
seisin  of  W.  L. 

Ejectment  to  recover  two-sevenths  of  a  honse  and  premises  situate 
in  Britannia  street,  City-road,  on  the  demises  of  William  and  Abraham 
Loscombe.(a) 

It  was  opened  bjKnowles,  for  the  lessors  of  the  plaintiff,  that  William 
Loscombe,  the  elder,  had,  in  the  year  1807,  bought  the  bouse  and 
premises  in  question,  and  had,  on  the  4th  of  September,  1807,  had  them 
conveyed  to  him  in  fee,  and  that,  he  having  died  in  the  year  1810,  the 

'a)  There  were  other  demises  as  to  other  shares  of  the  property ;  but  they  were  abandoned. 


2  CARRINGTON  &  KIRWAN.   N.  P.  448 

right  to  this  property  became  under  his  will  vested  in  his  widow  (who 
died  in  1835)  for  her  life,  and  after  her  death  in  seventh  shares  between 
their  seven  children;  the  lessor  of  the  plaintiff,  William  Loscombe, 
being  the  eldest  son  of  William  Loscombe,  the  deceased  eldest  son  of 


the  testator ;    the  *lessor  of  the  plaintiff  Abraham  Loscombe, 
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being  another  of  the  sons  of  the  testator,  and  the  defendant  the 
husband  of  his  youngest  daughter,  and  as  such  entitled  to  one  of  the 
shares.  During  the  life  of  the  testator's  widow,  she  continued  in  the 
enjoyment  of  the  rents  and  profits  of  this  property ;  but  at  her  death 
the  defendant  and  his  wife  were  put  into  possession  of  it,  the  testator's 
widow  having  devised  it  to  them  by  her  will,  under  the  idea  that  she  had  a 
right  to  dispose  of  it,  whereas  all  her  interest  in  it  ceased  at  her  death. 
To  show  the  seisin  of  William  Loscombe,  the  testator,  it  was  proposed 
to  put  in  an  examined  copy  of  the  memorial  of  the  registry  of  his  pur- 
chase-deed of  the  4th  of  September,  1807.(a) 

Bovillj  for  the  defendant,  objected  to  this  evidence. 
Alderson,  B. — This  may  be,  perhaps,  good  secondary  evidence,  if 
the  parties  place  themselves  in  a  situation  to  give  secondary  evidence. 

On  the  part  of  the  lessor  of  the  plaintiff  Mr.  Gilbert  was  called. — He 
answered,  and  stated  that  he  had  not  been  subpoenaed  in  this  cause ;  and 
on  his  being  sworn  he  said,  "  I  am  one  of  the  firm  of  the  defendant's 
attorneys.  I  have  with  me  a  deed  of  1807.  I  hold  it  not  as  attorney 
for  the  defendant,  I  decline  to  produce  it.  I  hold  it  as  mortgagee,  and 
*s  my  own  title  deed." 

Athertoriy  for  the  lessors  of  the  plaintiff. — I  submit  that  we  are  in  the 
same  situation  as  if  Mr.  Gilbert  had  had  a  subpoena  duces  tecum,  and 
that  we  may  give  secondary  evidence  of  the  contents  of  this  deed.  In 
the  case  of  Snelgrove  v.  Stephens,  C.  &  Mar.  508,  Mr  Justice  Oresswell 
said,  that  a  *  witness  sworn  to  give  evidence,  and  having  a  docu-  r**  rn 
ment  in  his  possession,  may  be  compelled  to  produce  it,  and  is  as  fe 

much  under  the  control  of  the  Court  in  this  respect  as  if  he  had  brought 
the  document  under  a  subpoena  duces  tecum. 

Alderson,  B. — This  is  documentary  evidence  in  the  possession  of  a 
third  person.  Mr.  Gilbert  being  a  mortgagee,  and  he  being  a  third 
person,  he  cannot  be  compelled  to  produce  this  deed.  If  the  deed 
was  not  in  Court  secondary  evidence  could  not  be  allowed,  because  he 
would  not  have  had  an  opportunity  of  producing  the  deed  if  he  had  been 
so  disposed.  However,  the  deed  is  here.  There  was  a  case  in  the  Com- 
mon Pleas,  while  I  was  a  judge  of  that  Court ;  it  came  from  Shrewsbury : 
and  we  there  thought,  that  if  a  party  showed  clearly  that  he  was  not  able 
to  produce  primary  evidence,  and  that  it  was  not  kept  back  from  any 
default  or  neglect  on  his  part,  secondary  evidence  was  receivable. 

(a)  Registered  under  the  stat.  7  Anne,  e.  20,  which  applies  to  the  registration  of  deeds  k 
Middlesex. 

2b2 
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Bovitt. — I  submit  that  the  distinction  here  is,  that  Mr.  Gilbeit  «u  not 
served  with  a  subpoena  duces  tecum  to  produce  this  deed. 

Alderson,  B. — The  deed  is  here,  and  the  person  having  it  says  he  will 
not  produce  it,  which  is  just  the  same  as  if  it  had  brought  it  here  under 
a  subpoena  duces  tecum  and  refused  to  produce  it. 

Atherton.—In  the  case  of  Doe  d.  Gilbert  v.  Ro$$,  7  M.  &  W.  102, 
where  a  deed  was  in  the  hands  of  an  attorney,  who  held  it,  not  merely 
as  attorney,  but  as  a  security  for  money  owing  to  him  from  his  client, 
and  the  attorney  being  called  on  a  subpoena  duees  tecum,  refused  to 
produce  the  deed,  on  the  ground  of  his  own  lien,  it  was  held,  that  the 
*4*S11  Party  calling  *for  the  production  of  the  deed  was  entitled  to  give 
J   secondary  evidence  of  its  contents. 

Alderson,  B. — That  is  the  same  as  this  case,  all  but  the  subpoena 
duces  tecum,  and  here  the  deed  is  in  court.  If  it  had  not  been  in  court 
it  would  have  been  otherwise. 

BovilL — Will  your  lordship  reserve  this  point? 

Alderson,  B. — No ;  I  do  not  at  present  entertain  any  doubt  about 
it.  I  think  the  principle  is  this :  the  law  lays  down  rules  to  oompel  the 
production  of  primary  evidence  before  secondary  evidence  can  be  given; 
but,  if  a  person  has  taken  all  reasonable  means  to  produce  primary  evi- 
dence, and  cannot  do  so,  then  and  then  only  he  may  give  secondary 
evidence.  Here  Mr.  Gilbert  brings  a  deed  into  this  court  and  refuses 
to  produce  it,  on  grounds  which  I  think  are  such  that  the  Court  cannot 
compel  the  production  of  the  deed.  The  Court  thus  sees,  that  the  lessor* 
of  the  plaintiff  cannot  produce  primary  evidence,  and,  therefore,  secon- 
dary evidence  ought  to  be  admitted. 

Mr.  Gilbert  being  asked  by  Knowles  to  produce  the  deed,  said,  "I 
decline  to  produce  this  deed." 

Alderson,  B. — I  will  admit  secondary  evidence. 

Bovitt. — There  is  nothing  at  present  to  show  what  the  deed  is  which 
Mr.  Gilbert  declines  to  produce. 

Alderson,  B. — The  witness  says,  "I  decline  to  produce  this  deed;'' 
and  then  I  must  know  what  "  this  deed"  is,  so  as  to  identify  it. 

Bovitt. — Tour  Lordship  will  not  call  on  the  witness  to  state  the  coo- 
tents  of  the  deed. 

*45°1       *  Alderson,  B. — No ;  what  I  must  have  is  the  date  of  the  deed, 
-J  and  the  names  of  the  parties,  for  the  purpose  of  identity. 

Mr.  Gilbert.— The  deed  is  dated  the  4th  of  September,  1807,  and'a 
between  Mary  Powell  of  the  first  part,  Jonathan  Wakefield  of  the 
second  part,  William  Loscombe  of  the  third  part,  and  Richard  Lee  of 
the  fourth  part.(a) 

Knowles. — The  stat.  7  Anne,  c.  20,  does  not,  by  any  express  enact- 
ment, make  these  memorials  evidence. 

(a)  The  examined  copy  of  the  memorial  proposed  to  be  giren  in  eridence  described  *  fed  tf 
the  same  date  and  between  the  same  parties. 
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Alderson,  B. — Then  the  memorial  is  only  evidence  against  the  per- 
sons who  register  the  deed,  and  persons  claiming  under  them.  If  you 
can  show  that  this  defendant  claims  under  this  William  Loscombe,  I  will 
receive  the  evidence ;  but,  I  think,  that  if  there  is  no  clause  in  the  act 
of  Parliament  making  the  memorial  evidence,  it  is  only  evidence  against 
the  persons  registering,  and  those  who  claim  under  them.  I  shall  pre- 
sume that  the  deed  was  registered  by  those  who  were  parties  to  it,  and 
then  the  memorial  amounts  to  this :  A.  B.  states  the  contents  of  a  deed 
which  he  has  executed,  and  that  is  evidence  against  him,  and  all  claim- 
ing under  him ;  but  I  shall  not  receive  this  examined  copy  of  the  memo- 
rial as  secondary  evidence  of  the  deed,  unless  you  can  show  that  the 
defendant  claims  under  William  Loscombe  the  elder. 

Mr.  Gilbert. — I  got  the  deed  as  mortgagee  from  the  defendant,  Mr. 
Clifford. 

Aldebson,  B. — Clifford's  mere  possession  of  the  deed  will  not  be  suf- 
ficient to  make  the  memorial  evidence. 

♦The  examined  copy  of  the  memorial  was  not  given  in  evidence,  r^ro 

Evidence  was  given  of  the  relationship  of  the  lessors  of  the 
plaintiff,  William  and  Abraham  Loscombe,  to  William  Loscombe  the 
elder,  as  it  had  been  opened ;  and  to  prove  the  seisin  of  William  Los- 
combe, evidence  was  given  by  Samuel  Loscombe,  that,  after  the  year 
1807  and  before  the  death  of  William  Loscombe  the  elder,  he  had 
repaired  the  shutters  of  the  house  and  had  built  a  wash-house  on  the 
premises,  for  which  William  Loscombe  the  elder  had  paid  him. 

The  will  of  William  Loscombe  the  elder,  dated  the  12th  of  February, 
1810,  was  put  in.  The  attestation  to  it  was  as  follows : — "  Signed  in 
the  presence  of  us;"  and  then  followed  the  signatures  of  Samuel  Los- 
combe and  two  other  witnesses. 

Bovill. — This  will  neither  appears  to  have  been  signed  by  the  wit- 
nesses in  the  presence  of  each  other,  nor  to  have  been  acknowledged  by 
the  testator  as  his  will. 

Samuel  Loscombe,  being  recalled,  said — "  This  signature  is  my  writ- 
ing.— I  saw  old  William  Loscombe  sign  this  will.  The  three  witnesses 
and  he  were  all  together.  We  all  saw  him  sign  it,  and  we  all  signed  it 
in  his  presence,  and  in  the  presence  of  each  other,  and  at  his  request, 
and  he  said  it  was  his  will;"  (a) 

(a)  By  the  stat  1  Vict  e.  26, 8.  9  (which  appliei  to  all  wills  made  on  and  after  the  1st  of  Janu- 
ary, 1838),  it  is  enacted,  "  that  no  will  shall  be  valid  unless  it  shall  be  in  writing,  and  executed 
in  manner  hereinafter  mentioned  (that  is  to  say),  it  shall  be  signed  at  the  foot  or  end  thereof 
by  the  testator,  or  by  some  person  in  his  presence,  and  by  his  direction,  and  such  signature  shall 
be  made  or  acknowledged  by  the  testator  in  the  presence  of  two  or  more  witnesses  present  at  the 
same  time,  and  such  witnesses  shall  attest  and  shall  subscribe  the  will  in  the  presence  of  the  tes- 
tator, but  no  form  of  attestation  thall  be  neceeeary"  However,  notwithstanding  this  enactment, 
declaring  that  no  form  of  attestation  shall  be  necessary,  the  Prerogative  Court  at  Doctor's  Com- 
mons will  not  grant  a  probate  of  a  will  if  the  attestation  of  the  will  do  not  state  all  the  particulars 
required  by  this  section  as  to  the  attestation  of  wills,  unless  an  affidavit  be  made  by  one  of  the 
attesting  witnesses  stating  that  all  the  provisions  of  this  section  as  to  attestation  were  in  faot 
complied  with  at  the  time  the  will  was  executed,  and  a  copy  of  such  affidavit  is  engrossed  in  the 
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♦4541  *The  will  was  read,  and  by  it  the  testator  devised  this  property 
J  to  his  wife  for  life,  and  at  her  death  to  his  seven  children,  in 
equal  shares,  in  fee. 

Bovill  objected,  that  there  *«*  no  evidence  of  the  seisin  of  William 
Loscombe  the  elder. 

Alderson,  B. — There  is  Borne  evidence  to?  go  to  the  jury  of  his  seisin, 
quite  distinct  from  the  memorial. 

Mr.  Gilbert  being  then  cross-examined  by  Bovill,  for  the  defendant, 
stated,  that,  in  the  year  1835,  after  the  death  of  the  widow  of  William 
Loscombe  the  elder,  the  family  made  a  division  of  all  the  property 
which  they  supposed  to  have  belonged  to  her,  as  the  will  of  William 
Loscombe  the  elder  was  not  known  for  three  or  four  years  afterwards; 
and  that,  on  this  division,  other  property  was  allotted  by  mutual  consent 
to  the  different  lessors  of  the  plaintiff,  and  this  house  and  premises  and 
*4551  ^^  t0  *^e  w^e  °^  *De  defendant,  the  ^arrangement  being  verbal, 
J  except  that  a  receipt  was  given  for  the  £15 :  and  that,  under  this 
arrangement,  the  defendant  and  his  wife  were  let  into  possession  of  the 
house  and  premises  in  question,  she  claiming  them  under  her  mother's  will. 

On  this  evidence  Bovill  contended,  that  the  possession  of  the  defend- 
ants was  lawful  until  a  demand  of  possession  was  proved,  and  a  refusal. 

It  was  then  proved,  that  a  demand  of  possession  was  made  by  some 
of  the  lessors  of  the  plaintiff  on  the  8th  of  December,  1846,  and  by  the 
others  on  the  7th  of  January,  1847 ;  and  that  the  defendant  refused  to 
give  up  the  possession. 

Bovill. — The  day  of  all  the  demises  laid  in  the  declaration  is  the  first 
of  January,  1841,  and  the  possession  of  the  defendants  was  rightful  at 
that  time  under  the  arrangement  of  1835. 

Alderson,  B. — I  will  give  Mr.  Knowles  leave  to  move  to  enter  a  ver- 
dict if  the  possession  under  the  arrangement  was  unlawful, — I  being  of 
opinion,  that  it  was  lawful  till  it  was  made  unlawful  by  a  demand  of 
possession,  which  was  not  till  after  the  date  of  the  demises. 

Knowles. — Would  your  Lordship  allow  an  amendment,  by  altering  the 
date  of  the  demises  to  a  day  later  than  the  demand  of  possession  ?(a) 

registrar's  office,  and  annexed  to  the  probate  of  the  will ;  and  in  the  case  of  In  the  goods  of 
Susannah  Hare,  epintter,  deceased,  3  Curt  Eoc.  Rep.  54  (decided  on  the  19th  of  Feb.  1842),  *  R. 
Phillimore  prayed  probate  of  the  will  of  the  deceased,  under  tbe  circumstances  stated  by  the  Court 

"  Sir  Herbert  Jenner  Fuet, — Susannah  Hare,  the  deceased  in  this  case,  died  on  the  26th  of 
January  last  She  left  a  will  in  her  own  handwriting,  signed  by  her,  and  purporting  to  be  nttestol 
by  two  witnesses.  There  being  no  attestation  clause,  an  affidavit  was  required  from  the  witnesses 
of  the  due  execution  of  the  will  under  the  statute,  and  one  of  the  witnesses  deposed  that  he  saw 
the  deceased  sign  the  will  in  the  presence  of  himself  and  the  other  witness.  The  other  witne** 
cannot  recollect  whether  the  deceased  signed  her  name  in  his  presence  or  not  It  seems  to  me, 
that  there  is  sufficient  to  show  that  the  requisites  of  the  act  have  been  complied  with. 

Probate  to  pas*.'* 

(a)  In  the  case  of  Doe  d.  Edward*  r.  Leach,  2  Dowl.  P.  C.  877,  where,  in  a  declaration  in  eject- 
ment, the  demise  was  stated  to  be  on  the  15th  of  January,  and  at  the  trial  it  appeared  that  tbe 
lessor  of  the  plaintiff's  right  of  entry  did  not  aocrue  till  the  16th j  it  was  held,  that  the  jndre  at 
the  trial  had  authority,  under  the  stat.  8  k  4  Will.  4,  c.  42,  s.  23,  to  amend  the  record  by  altering 
tbe  day  of  the  demise. 
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*Alderson,  B. — I  shall  not  allow  an  amendment,  because  I  r*4cfi 
think  the  arrangement  was  equitable,  and  should  not  be  disturbed. 

Nonsuit,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiff 
for  two-sevenths  of  the  property.(a) 
Knowles  and  Atherton,  for  the  plaintiff. 
Bovitty  for  the  defendant. 

[Attorneys,  Wormald,  and  Gilbert  $  Co.] 

(a)  No  motion  was  made. 


Second  Sitting  in  London,  in  Easter  Term,  1847. 


BEFORE  MR.   BARON  ALDERSON. 


NEALE  v.  PROCTOR.    April  80. 

In  assumpsit  on  a  bill  of  exchange  by  endorse©  against  acceptor,  tbe  defendant  pleaded  non 
assumpsit :— Held,  that  the  cause  eoald  not  be  tried  on  this  plea,  and  the  jury  being  sworn,  the 
plaintiff  took  a  verdict  for  the  amount  of  the  bill  and  interest,  without  calling  any  witness, 
but  the  bill  was  put  in :  and  it  was  held,  that  the  defendant's  handwriting  of  the  acceptance 
was  admitted  on  the  record. 

Assumpsit. — The  declaration  stated,  that  Isabella  Stephen,  on  the 
10th  of  August,  1846,  drew  a  bill  of  exchange  for  SOL  on  the  defendant, 
payable  to  her  own  order,  which  bill  the  defendant  accepted ;  and  that 
Isabella  Stephen  endorsed  the  bill  to  Isabella  Hodgson,  who  endorsed  it 
to  Charles  Gilchrist,  who  endorsed  it  to  the  plaintiff.  Second  count  on 
an  account  stated.     Plea,  Non  assumpsit. 

Alderson,  B. — The  plea  is  non  assumpsit ;  I  cannot  try  the  case  on 
that  plea. 

The  case  was  undefended,  and  there  was  a  verdict  for  the  plaintiff  for 
SOL  12*.  6i.,  the  amount  of  the  bill  and  ^interest :  no  witness  r^cir 
was  called,  but  the  bill  of  exchange  was  put  in ;  and  the  learned 
Baron  held,  that  the  defendant's  handwriting  of  the  acceptance  was  ad- 
mitted on  the  record. 

Jfetftnottj  for  the  plaintiff. 

[Attorneys— J.  0.  Fuher,  and  T.  D.  Taylor.] 

In  the  case  of  Kelly  r.  VtlUbou,  8  Jar.  1172,  where,  to  a  declaration  on  a  biU  of  exchange, 
the  defendant  had  pleaded  non  assumpsit,  Mr.  Justice  LittUdale  said,  "  I  hare  sent  a  note  into 
tbe  full  Court,  and  the  answer  is,  'We  hare  no  doubt,  this  is  no  plea.' " 
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Firtt  Sittings  at  Wutmhuter,  in  Trinity  Term,  1847. 


BBFOKB  MB.  BABOS  PABKB. 


WOODGATE  v.  POTTS,  sued  as  GOLDSMITH.    May  26. 

In  an  action  of  debt  for  goods  sold,  in  which  the  defendant  plead*  her  coverture,  and  the  plain- 
tiff in  hie  replication  denies  the  coverture,  and  there  be  no  other  issue,  the  defendant 
must  begin. 

On  this  issue  the  person  who  is  alleged  in  the  plea  to  be  the  husband  of  the  defendant  is  not  a 
competent  witness  for  the  defendant  to  prove  his  marriage  with  her. 

On  this  issue,  proof  that  the  defendant  and  the  person  alleged  in  the  plea  to  be  her  husband 
have  cohabited  together  as  husband  and  wife  for  four  years,  is  some  evidence  of  the  marriage, 
which  the  judge  will  leave  to  the  jury. 

Debt  against  the  defendant,  sued  as  Caroline  Goldsmith,  for  goods 
sold  and  delivered,  and  upon  an  account  stated.  Plea :  "  And  the  defend- 
ant, Caroline  Potts,  sued  as  Caroline  Goldsmith,  in  her  own  proper  person 
says,  that,  at  the  time  of  the  accruing  of  the  said  several  supposed  debts 
and  causes  of  action  in  the  declaration  mentioned,  and  at  the  accruing 
of  each  and  every  of  them,  and  at  the  time  of  the  commencement  of  this 
suit,  she  the  defendant  was  and  still  is  the  wife  of  one  George  Potts,  who 
is  still  living,  and  this  the  defendant  is  ready  to  verify,"  &c.  Replica- 
tion: "that,  at  the  times  of  the  accruing  of  the  debts  and  causes  of 
*4*S81  act*on  **n  the  declaration  mentioned,  and  of  every  of  them,  the 
J  plaintiff  was  not  the  wife  of  the  said  George  Potts,  in  manner  and 
form,"  &c. 

Lush,  for  the  plaintiff,  opened  the  pleadings. 

Parke,  B. — The  defendant  must  begin  and  prove  the  plea. 

Lush — I  submit,  that  the  plaintiff  must  begin,  in  order  to  show  the 
amount  due  to  him. (a) 

Parke,  B. — This  is  not  a  case  of  libel,  slander,  or  personal ,  injury, 
and  the  defendant  has  to  begin  if  it  is  not  one  of  the  excepted  cases; 
and  further,  I  observe,  that  this  is  an  action  of  debt,  in  which  yon, 
for  the  plaintiff,  need  not  on  these  pleadings  give  any  evidence  as  to 
amount. 

It  was  opened  by  Brandt,  for  the  defendant,  that  the  defendant,  whose 
maiden  name  was  Carolina  Ring,  had  married  George  Potts  by  banns 
on  the  15th  of  February,  1836,  at  the  church  of  St.  John  the  Evangelist, 
in  the  parish  of  Lambeth ;  and  that  it  would  be  proved  that  the  defend- 
ant and  her  husband  lived  together  as  husband  and  wife,  from  about 
seven  or  eight  years  ago,  to  three  years  ago,  when  they  separated,  but 
that  the  husband  was  still  alive. 

(a)  On  the  subject  of  the  right  to  begin,  see  an  elaborate  judgment  of  Lord  Derma*,  C.  J.,  is 
the  case  of  Mercer  v.  WhaU,  U  Law  J.  (N.  8.),  Q.  B.,  267 ;  and  the  cases  of  Soger  r.  Gbmop, 
post,  p.  694 ;  and  Oannam  r.  Farmer,  post,  p.  746. 
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On  the  part  of  the  defendant,  an  examined  extract  from  the  register 
of  marriages  of  St.  John  the  Evangelist,  Lambeth,  was  put  in.  It  con- 
tained a  copy  of  the  register  of  the  marriage  of  George  Potts  and  Caro- 
line Ring,  on  the  15th  of  February,  1836,  by  banns. 

It  was  proved  by  a  witness,  named  Morris,  that  he  knew  the  defend- 
ant, and  that  her  Christian  name  was  Caroline ;  but  he  did  not  know 
what  her  surname  had  been  *  before  her  marriage ;  and  he  also  r*AZQ 
knew  that  she  lived  with  a  person  named  Potts  as  his  wife,  from 
abput  seven  or  eight  years  ago  to  about  three  yeare  ago,  when  they 
separated,  and  that  Potts  was  now  alive,  but  he  did  not  know  the  Christian 
name  of  Potts.  In  his  cross-examination  this  witness  stated,  that  the 
defendant  now  passed  as  Mrs.  Goldsmith,  but  he  had  since  the  separa- 
tion sometimes  heard  her  called  Potts  as  well  as  Goldsmith. 

Lush,  for  the  plaintiff. — Does  your  Lordship  think  that  there  is  any 
evidence  to  go  to  the  jury  of  the  marriage  stated  in  the  plea?(a) 

Parke,  B. — I  think  that  there  is  a  great  deal  of  evidence  to  go  to  tho 
jury.  There  is  evidence  of  four  years'  cohabitation  of  these  persons  as 
husband  and  wife,  and  such  cohabitation  is  evidence  of  marriage.  We 
also  have,  in  addition  to  that,  regular  evidence  of  a  marriage  of  a  person 
named  George  Potts  with  a  person  named  Caroline  Ring ;  *but  p^gQ 
the  witness  who  proves  the  cohabitation  of  the  defendant  and 
Potts  does  not  know  the  Christian  name  of  the  man  or  the  maiden  sur- 
name of  the  woman. 

Ltuhj  in  reply. — The  defendant's  counsel  has  not  called  this  person 
Potts  to  prove  the  marriage. 

Parke,  B. — He  would  not  be  a  competent  witness  in  this  case  to 
prove  his  marriage  with  the  defendant. 

Lush. — There  were  two  attesting  witnesses  to  the  marriage  register, 
of  which  the  copy  has  been  produced;  and,  if  that  register  really 
related  to  this  defendant  and  to  this  Potts,  one  of  those  witnesses  would 
at  once  have  proved  the  identity  of  the  parties;  and,  for  aught  that 
appears,  either  of  those  witnesses  might  easily  have  been  called,  and 
this  may  be  really  the  register  of  some  other  Potts  and  some  other 

(•)  In  the  cue  of  Jforrts  v.  Miller,  4  Burr.  2057,  it  was  laid  down  by  Lord  Mantfeld,  C.  J.,  that 
proof  of  cohabitation,  name,  and  reception  of  a  woman  as  the  wife  of  a  man,  is  evidence  of  their 
marriage,  without  any  proof  of  the  register,  and  without  the  evidence  of  either  of  the  witnesses 
who  were  present  at  the  marriage,  and  that  this  is  so  in  all  cases  except  prosecutions  for  bigamy 
and  actions  for  crim.  con. ;  and  his  Lordship  added,  that, "  in  prosecutions  for  bigamy,  a  marriage 
in  fact  m«*f  be  proved  ?'  however,  even  in  cases  of  bigamy,  no  proof  of  the  marriage  register  is 
afoofcte/y  necessary,  as  in  the  case  of  Regina  v.  DurneU,  tried  before  Mr.  Justice  Maule,  at  the 
Worcester  Summer  Assises,  1846,  the  prisoner  was  convicted  of  bigamy  on  proof  of  the  two 
marriages  by  persons  who  were  present  at  them,  and  proof  that  his  two  wives  were  both  alive, 
without  any  register  of  either  of  the  marriages,  or  any  copy  being  produced.  In  that  case  Mr. 
F.  V.  Lee  was  counsel  for  the  prosecution,  and  Mr.  OocUon  and  Mr.  Huddleeton  for  the  prisoner. 
But,  we  believe,  that,  in  proving  pedigrees  in  the  Masters'  office  in  Chancery,  a  copy  of  the  mar- 
riage register,  or  the  evidence  of  some  person  present  at  the  marriage,  is  required  in  proof  of  a 
marriage,  although  from  the  authorities  it  appears  to  be  clear,  that  there  is  no  legal  necessity  for 
either  of  these  species  of  proof. 
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Caroline ;  and,  with  respect  to  the  evidence  of  cohabitation,  that  is  much 
too  weak  to  be  relied  on* 

The  foreman  of  the  jury  said,  that  the  jury  were  prepared  to  give  a 
verdict  for  the  plaintiff. 

Parke,  B.  (to  the  jury.)— I  must  caution  you,  that  you  must  not  be 
led  away  by  any  supposition  of  a  fraud  on  the  plaintiff  when  he  supplied 
these  goods.  You  must  consider  the  case  on  the  single  question,  whether, 
in  point  of  fact,  this  defendant  was  and  is  the  wife  of  George  Potts; 
and  there  is  very  ample  evidence  that  these  persons  were  married,  unless 
you  think  that  the  circumstance  of  the  not  calling  and  the  not  account- 
ing for  the  absence  of  the  two  subscribing  witnesses  is  sufficient  to 
invalidate  that  evidence.  Verdict  for  the  plaintiff  for  402.  5*. 

Lush,  for  the  plaintiff. 

Brandt,  for  the  defendant. 

[Attorneys — Hare,  and  In  person.] 


♦461]  *PROMOTIONS. 

In  the  Vacation  after  Trinity  Term,  1846,  Sir  T.  Wilde,  Knight,  ww 
appointed  Attorney-General,  vice  Sir  F.  Thesiger. 

In  the  same  Vacation,  Mr.  Serjeant  Talfourd  and  Mr.  Serjeant  Man- 
ning were  appointed  her  Majesty's  Serjeants  at  Law,  and  Mr.  Serjeant 
Murphy  and  Mr.  Serjeant  Byles  received  patents  of  precedency ;  and 
Joseph  Humphry,  Esq.,  James  Bacon,  Esq.,  S.  H.  Walpole,  Esq.,  and  J. 
Bolt,  Esq.,  were  appointed  her  Majesty's  counsel  learned  in  the  law. 

In  the  same  Vacation,  Sir  T.  Wilde,  Knight,  was  appointed  Lord 
Chief  Justice  of  the  Common  Pleas,  vice  Sir  N.  0.  Tindal,  Knight,  de- 
ceased ;  and  John  Jervis,  Esq.,  and  2>.  Dundas,  Esq.,  were  appointed 
Attorney  and  Solicitor-General. 

In  the  same  Vacation,  Mr.  Justice  Erie  was  appointed  one  of  the 
Judges  of  the  Court  of  Queen's  Bench,  vice  Sir  John  Williams,  Knight 
deceased ;  and  Edward  Vaughan  Williams,  Esq.,  was  appointed  one  of 
the  Judges  of  the  Court  of  Common  Pleas,  vice  Mr.  Justice  Erie. 

In  Michaelmas  Term,  1846,  C.  Buller,  jun.,  Esq.,  was  appointed  onf 
of  her  Majesty's  counsel  learned  in  the  law. 
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♦CENTRAL  CRIMINAL  COURT.  [*462 


September  Setrion,  1845. 


BEFORE  THE  HON.   0.  E.  LAW,   RECORDER. 

REGINA  v.  JOSEPH  HLNKS,  ROBERT  WATWOOD,  and  JOHN 

WILLIAMS. 

A.,  B.,  and  C,  were  jointly  Indicted,  A.  and  B.  for  stealing  tea,  and  C.  for  receiving  it  scienter, 
Ac  A.  and  C.  pleaded  not  guilty,  and  B.  pleaded  guilty,  and  the  trial  proceeded  against  A.  and 
C,  no  judgment  having  been  pronounced  against  B. : — Held,  that  B.  was  a  competent  witness 
for  the  prosecution  on  the  trial  of  A.  and  C. 

Larceny. — The  indictment  charged  the  prisoners,  Joseph  Hinks  and 
Robert  Waywood,  with  stealing,  and  the  prisoner  John  Williams  with 
receiving,  sixteen  pounds  weight  of  tea,  the  property  of  Catherine  Fin- 
cham  and  others. 

The  prisoner  Robert  Waywood  pleaded  guilty,  and  no  judgment  was 
passed  on  him,  and  the  trial  proceeded  against  the  prisoner  Hinks,  as 
one  of  the  principals  (with  the  prisoner  Waywood),  and  against  the 
prisoner  Williams  as  the  receiver ;  and  in  the  course  of  the  trial  it  was 
proposed,  on  the  part  of  the  prosecution,  to  call  the  prisoner  Waywood 
as  a  witness  against  the  other  two  prisoners. 

Muddleston,  for  the  prisoners,  objected  that  he  was  not  a  competent 
witness. 

Law  (Recorder),  allowed  the  prisoner  Waywood  to  be  examined  as  a 
witness  against  the  other  two  prisoners. 

Verdict — Guilty,  as  to  both  the  prisoners  Hinks  and  Williams. 

Law  (Recorder),  reserved  the  case  for  the  opinio*  of  the  ^fifteen  r*4go 
Judges  on  the  question  whether  the  evidence  of  Waywood  was 
receivable. 

Clarkson  and  Bodkin,  for  the  prosecution. 

Huddleston,  for  the  prisoner. 

[Attorneys — Young,  Tailings,  ft  Young,  and  PelhamJ] 


B. ;   WILLIAMS,  J. 

J. ;   AND  ERLE,  J.      [Nov.  22.] 

Huddleiton,  for  the  prisoner. — I  submit,  that  the  prisoner  Waywood 
was  not  a  competent  witness  against  the  other  two  prisoners.  He  is 
not  one  of  the  persons  made  competent  by  the  stat.  6  &  7  Vict.  c. 
85,  s.  1. 
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Alderson,  B. — Would  he  not  be  a  competent  witness  without  that 
statute? 

Huddleston. — I  shall  argue,  first,  that  he  was  incompetent,  because  he 
was  infamous ;  and  secondly ',  that  he  was  a  party  to  the  record,  and 
therefore  incompetent;  and  thirdly,  that  the  word  " proceeding"  in  the 
stat.  6  &  7  Vict.  c.  85,  means  a  criminal  as  well  as  a  civil  proceeding. 
On  the  first  point  I  submit,  that  conviction  of  an  infamous  crime  alone 
renders  a  person  an  incompetent  witness. 

Pollock,  C.  B. — If  a  man  is  convicted  of  a  conspiracy,  and  a  rule  is 
granted  to  show  cause  why  a  new  trial  should  not  be  had,  is  he  incom- 
petent during  all  the  time  that  the  rule  is  pending  ? 

Alderson,  B. — Prisoners  who  have  pleaded  guilty,  but  on  whom'  no 

sentence  has  been  passed,  are  constantly  admitted  in  practice  as  wit- 

*4641  ne88es  >  an(*  *n  one  °f  those  cases  *Baron  Wood  told  the  man 

that  he  would  pass  sentence  upon  him  upon  his  plea  of  guilty, 

because  he  fenced  with  the  questions. 

Huddleston. — In  the  cases  of  Pendoek  v.  Machender,  2  Wils.  18,  V$U 
de  Varsovie,  2  Dods.  188,  and  Titus  Oates's  case,  as  cited  by  Davy, 
Serjt.,  19  St.  Tr.  609,  the  infamy  is  said  to  arise  from  the  commission 
of  the  crime,  and  not  from  the  judgment.  Mr.  Phillipps(a)  and  Mr. 
Ro8coe(()  say,  that,  to  render  a  witness  incompetent,  the  conviction  mast 
be  followed  by  a  judgment ;  but  in  the  case  of  Wicks  v.  SmaUbrooke, 
Sir  T.  Raym.  32,  1  Keb.  134,  1  Sid.  51,  a  verdict  against  a  person 
for  perjury  was  not  allowed  to  be  given  in  evidence  on  a  trial  at  bar,  to 
reject  a  witness  on  the  ground  of  infamy,  not  because  the  verdict  did  not 
render  him  infamous  without  a  judgment,  but  because  the  proceedings 
were  vacated  by  the  death  of  the  Protector  Cromwell. 

Lord  Denman,  C.  J. — Do  you  consider  that  the  text-books  go  upon 
that  case  alone  ?  What  they  Btate  is  given  as  the  general  law ;  and 
that  case  is  only  referred  to  as  having  in  some  degree  a  bearing  upon  the 
subject. 

Pollock,  C.  B. — In  all  cases  in  which  a  verdict  in  a  civil  case  is 
receivable  in  evidence  in  another  action,  it  must  have  been  followed  bj  a 
judgment. 

Huddleston  also  cited  Bacon's  Abridgment,  tit.  Evidence,  A.  6 ;  3 
Black.  Comm.  369;  1  Chitt.  Cr.  Law,  543;  Co.  Litt.  6  b;  Staunf.  P. 
C.  186;  Hawk.  P.  C,  Bk.  2,  chap.  46,  ss.  19,  20,  23;  Crorapton's 
Just.  9 ;  B.  N.  P.  292  a,  note  (b) ;  Rex  v.  Baldwin,  3  Camp.  265 ;  Lee  1. 
Gansel,  1  Cowp.  1 ;  and  Rex  v.  Inhabitants  of  QasteU  Careinion,  8  East, 
♦4651  ^  ^n  ^e  8e<50n<*  *P°*nt  he  submitted,  that  the  prisoner  Way- 
J  wood  was  not  a  competent  witness  against  the  other  two  prison- 
ers, because  he  was  a  party  to  the  record. 

(a)  1  Pbill.  on  Ev.,  chap.  3,  9th  ecL  p.  14. 
(6)  Rom.  N.  P.  livid.  105. 
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Aldbrsow,  B. — Not  a  party  to  the  issues ;  the  only  issues  being, 
whether  the  other  two  persons  are  guilty  or  not. 

Huddletton. — In  the  case  of  Hawketworth  v.  Showier,  12  M.  &  W. 
45,  in  trespass  against  two  defendants  for  taking  the  plaintiff's  goods, 
the  wife  of  one  of  them,  against  whom  the  case  was  clearly  proved,  was 
held  not  to  be  a  competent  witness  for  the  other,  to  prove  that  he  did 
not  authorize  the  taking  of  the  goods. 

WiGHTMAN,  J. — The  person  here  has  pleaded  guilty,  and  there  is 
nothing  to  try  as  to  him. 

Huddleston.— In  the  case  of  Man  v.  Ward,  2  Atk.  229,  Lord  Hard- 
vricke  said,  "  In  crown  prosecutions  no  defendant  can  be  examined  in 
behalf  even  of  the  king ;  but  the  Attorney-General  at  the  bar  enters  a 
noli  prosequi  against  that  particular  defendant  before  he  can  be  admitted 
as  a  witness.  This  was  done  in  a  case  by  Trevor,  when  Attorney-Gene- 
ral, who  was  afterwards  Lord  Chief  Justice  of  the  Common  Pleas ;" 
and  in  the  case  of  Rex  v;  Lafone,  5  Esp.  155,  it  was  held  by  Lord 
EUenborovgh,  C.  J.,  that,  on  a  joint  indictment  against  several  for  a 
misdemeanour,  a  defendant  who  suffers  judgment  to  go  by  default  cannot 
be  a  witness  either  for  the  others  or  against  them.  On  the  3d  point  I 
submit  that  the  word  "  proceeding,"  in  the  stat.  6  &  7  Vict.  c.  85, 
includes  criminal  as  well  as  civil  proceedings,  and  that  the  prisoner  Way- 
wood  was  not  rendered  a  competent  witness  by  thnt  statute. 


The  case  was  afterwards  considered  by  the  fifteen  judges,  *who 


[*466 


were  of  opinion,  that,  at  common  law,  the  prisoner  Way  wood  was 

a  competent  witness  against  the  other  two  prisoners  Hinks  and  Williams, 

and  that  the  conviction  was  right(a) 

(a)  In  the  ease  of  Btgima  ▼.  Oeorgt  A  Ford,  C.  &  Mar.  Ill,  the  prisoners  George  and  Ford 
were  jointly  charged  with  a  larceny.  George  pleaded  guilty,  and  Ford  pleaded  not  guilty,  and 
wu  tried.  George's  plea  of  guilty  had  been  recorded,  but  no  sentence  had  been  passed  upon 
him.  Ford,  on  his  trial,  wished  to  call  George  as  a  witness  in  his  favour,  and  Mr.  Justice  OoUman 
held  that  he  might  do  so. 


June  8e$$ion,  1846. 


BEFORE  MR.   BARON   ROLFE. 


REGINA  v.  JOHN  CHARLES  YOUNG.    June  19. 

The  president  of  a  department  in  the  Post-office  put  a  half-sovereign  into  a  letter  on  which  he 
wrote  a  fictitious  address,  and  dropped  the  letter  with  the  money  in  it  into  the  letter-box  of  a 
poert-offlee  receiving-bouse,  where  the  prisoner  was  employed  in  the  service  of  the  Post-offlee. 
Trie  prisoner  stole  the  letter  and  money  -.—Held,  that  this  was  a  stealing  of  a  "post-letter"  con- 
taininglnoney  within  the  stat  1  Vict  c.  36,  s.  26 ;  and  that  this  was  not  the  less  a  "  post-letter" 
within  that  enactment,  because  it  bad  a  fictitious  address. 
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The  prisoner  was  indicted  under  the  stat.  1  Vict.  c.  36,  s.  26,  for 
stealing  "  a  post-letter,"  containing  money,  he  being  at  the  time  a  person 
employed  in  the  post-office.  There  was  also  a  count  for  a  larceny,  in 
which  the  property  was  laid  in  Walter  Robinson  Sculthorpe.(a) 

It  appeared  that  the  prisoner  was  employed  under  the  Post-office  at  a 
receiving-house  in  Aldgate,  and  it  was  his  duty,  at  stated  hours,  to  make 
up  the  letters  there  received  into  a  parcel,  and  to  transmit  them  to  the 
♦4671  General  *  Post-office ;  and  that  Mr.  Walter  Robinson  Sculthorpe, 
J  the  President  of  the  London  District  Office,  suspecting  the 
honesty  of  the  prisoner,  on  the  19th  of  May,  1846,  made  up  and  sealed 
a  letter,  and  directed  it  to  Mary  Donaldson,  Sackville  street,  Dublin, 
and  enclosed  in  it  a  half-sovereign.  This  letter,  with  two  stamps  on  it, 
was  dropped  into  the  box  of  the  receiving-house  in  Aldgate,  where  the 
prisoner  was  employed.  It  was  a  fictitious  address,  and  the  letter  was 
posted  only  in  order  to  test  the  honesty  of  the  prisoner;  and  the 
prisoner,  instead  of  transmitting  the  letter  to  the  General  PoBt-office, 
abstracted  it  from  the  receiving-box,  opened  it,  took  out  the  half- 
sovereign,  and  kept  both  the  letter  and  the  money,  meaning  to  appro- 
priate them  to  his  own  purposes. 

BaUantine,  for  the  prisoner,  objected  that  this  was  not  a  "  post-letter" 
within  the  stat.  1  Vict.  c.  86,  s.  26,  and  relied  on  the  case  of  Regina  v. 
Gardner,  1  Gar.  &  Kir.  628,  in  which  it  was  held,  by  Lord  Chief  Baron 
Pollock,  that  a  letter  with  a  fictitious  address  put  into  the  post,  under 
such  circumstances  as  those  in  the  present  case,  was  not  a  "  post-letter" 
within  that  statute. 

Rolfe,  B.,  reserved  the  case  for  the  consideration  of  the  fifteen 
judges.  Verdict — Guilty. 

Olarkson  and  Bodkin,  for  the  prosecution. 

BaUantine,  for  the  prisoner. 

[Attorneys — Solicitor  for  the  Port-Office,  and  Monkhouue.'] 


♦4681    *BEF0RB    L0RI>    PENMAN,    0.   J.;    WILDE,   0.   J.*,    POLLOCK,  0.  B.; 
J         PARKE,  B. ;  ALDERSON,  B.  ;  COLERIDGE,  J.  \  MAULE,  J.;  ROLFS,  B.; 
WIGHTMAN,  J.  J   ERLE,  J.  ;  AND  WILLIAMS,  J. 

s  Ballantine,  for  the  prisoner. — I  submit  that  the  paper  put  into  the 
Post-office,  with  a  fictitious  address  on  it,  was  not  a  "  post-letter," 
within  the  stat.  1  Vict.  c.  86,  s.  26. 

Lord  Denman,  C.  J. — Your  objection  is  founded  on  the  case  of 
Regina  v.  Gardner,  1  Gar.  &  Kir.  628,  tried  before  the  Lord  Chief 
Baron  at  Oxford ;  but  there  is  also  the  case  of  Regina  v.  Newey,  Id. 
880,  in  which  Baron  Gurney,  after  consulting  with  several  of  the  other 

(a)  The  indictment  oonsiited  of  six  counts,  and  wm  in  preeiiely  the  earn©  form  at  that  in  &• 
oate  of  Regina  r.  Gardner,  1  Car.  k  Kir.  628. 
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learned  judges,  held  the  contrary ;  and  this  case  was  reserved  on  a 
doubt  of  the  Lord  Chief  Baron,  which  does  not  now  exist. 

Pollock,  G.  B. — I  apprehend  the  mistake,  for  such  it  was,  at  Oxford, 
proceeded  from  my  confounding  the  case  of  Newey,  1  Car.  k  Kir.  330, 
with  that  of  Rathbone,  C.  &  Mar.  220, 1  having  been  Attorney-General 
at  the  time  of  both. 

Ballantine. — This  letter  never  could  reach  its  destination,  as  the 
address  was  fictitious ;  and  I  should  submit,  that  a  letter  being  put  into 
the  Post-office,  with  an  intention  that  it  should  be  delivered,  is  essential 
to  its  being  a  "  post-letter." 

Pollock,  C.  B. — I  thought  at  Oxford  that  the  case  of  Newey  had 
been  decided  the  other  way ;  and  if  the  present  case  had  been  without 
any  previous  decision,  much  might  be  said. 

Parke,  B. — I  do  not  think  it  is  the  less  a  "  post-letter"  *with-  r*±ack 
in  this  act  of  Parliament,  because  it  is  addressed  to  a  fictitious 
person. 

Coleridge,  J. — In  the  case  of  Regina  v.  Gardner,  the  Lord  Chief 
Baron  doubted  whether  it  was  a  letter  at  all. 

Ballantine. — In  the  case  of  Regina  v.  Rathbonc,  C.  &  Mar.  220,  the 
letter  was  not  legitimately  in  the  Post-office,  and  this  letter  was  not  put 
into  the  Post-office  for  a  legitimate  purpose. 

Lord  Denman,  C.  J. — What  can  be  a  more  legitimate  purpose  than 
for  a  superior  officer  to  test  the  honesty  of  a  person  who  is  employed 
under  him  ? 

Ballantine,, — I  meant  without  a  legitimate  purpose  of  delivery. 

Pollock,  C.  B. — I  give  up  the  case  with  which  my  name  is  associated, 
and  the  rest  of  the  judges  think  I  am  wrong. 

Ballantine. — If  all  your  lordships  think  so,  I  cannot  hope  to  alter  your 
opinion. 

The  fifteen  Judges  held  the  conviction  right. 


♦BEFORE  LORD  CHIEF  JUSTICE  TINDAL  AND  MR.  BARON  ROLFE.    [*470 


REGINA  v.  JAMES  ELLIS,  M.  D.    June  20. 

In  a  case  of  manslaughter,  the  came  of  the  death  and  the  death  occurred  in  the  county  of  8., 
and  the  body  after  death  was  removed  to  the  city  of  L. ;  the  coroner  of  L.  held  the  inquest, 
and  J.  E.  was  tried  for  the  manslaughter  on  the  inquisition.  SembU,  that  the  inquest  was 
properly  held  under  the  stat  0  &  7  Vict.  c.  12,  although  that  statute  is  a  little  obscurely  worded. 

An  indictment  against  a  medioal  practitioner  charged  that  he  made  divers  assaults  on  the 
deceased  (a  patient),  and  applied  wet  cloths  to  his  body,  and  caused  him  to  be  put  into  baths : 
— Held,  that  this  was  a  proper  mode  of  laying  the  offence,  although  all  that  was  done  was  by 
the  content  of  the  deceased;  and  that  the  indictment  need  not  charge  an  undertaking  to 
perform  a  cure,  and  a  felonious  breach  of  duty. 

An  indictment  for  manslaughter  charged  that  J.  E.  caused  R.  D.  to  become  mortally  sick,  of 
VOL.  II. 39  2  C  2 
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which  mortal  sickness,  especially  of  a  mortal  congestion  of  the  brags  and  heart,  occasioned  fey 
the  means  aforesaid,  he  died : — Held,  that  this  properly  charged  a  death  from  a  mortal  conges- 
tion caused  by  those  means. 

Manslaughter. — The  inquisition,  after  stating  that,  at  the  time  of 
the  holding  of  the  inquest,  the  body  of  Richard  Dresser  (the  deceased) 
was  lying  dead  within  the  jurisdiction  of  the  coroner,  charged  "  that 
Zanies  Ellis,  late  of  the  parish  of  Petersham,  in  the  county  of  Surrey, 
doctor  of  medicine,  on  the  29th  day  of  May,  and  on  divers  other  days 
and  times  between  that  day  and  the  2d  of  June,  at  the  said  parish  of 
Petersham,  in  and  upon  the  said  Richard  Dresser  feloniously  did  make 
divers  assaults,  and  that  the  said  James  Ellis  did  then  and  there  feloni- 
ously, ignorantly,  rashly,  injuriously,  and  improperly  put  and  place,  and 
cause  and  procure  to  be  put  and  placed,  on  and  upon  the  body  of  him 
the  said  Richard  Dresser  divers  and  many  cloths,  which  said  cloths  were 
then  and  there  saturated  with  water,  and  were  then  and  there  cold  and 
wet,  and  that  the  said  James  Ellis  did  then  and  there  feloniously,  ic., 
cause  and  procure  the  said  cloths  so  saturated  as  aforesaid,  and  so  cold  and 
wet  as  aforesaid,  to  remain  on  and  upon  the  body  of  him  the  said  Richard 
Dresser  for  divers  long  spaces  of  time,  and  that  the  said  James  Ellis  did 
then  and  there  feloniously,  &c,  put  and  place  and  cause  and  procure  to 
be  put  and  placed  him  the  said  Richard  Dresser  in  and  into  certain 
baths,  which  said  baths  then  and  there  contained  divers  large  quantities 
of  water,  and  that  the  said  James  Ellis  did  then  and  there  feloniously, 
Ac,  cause  and  procure  him  the  said  Richard  Dresser  to  remain  in  the 
♦4711  8a^  water  f°r  divers  long  ^spaces  of  time,  and  that  the  said 
J  James  Ellis  by  the  means  aforesaid  did  then  and  there  feloni- 
ously cause  him  the  said  Richard  Dresser  to  become  mortally  sick,  weak, 
and  disordered  in  his  body  aforesaid,  of  which  said  mortal  sickness, 
weakness,  and  disorder  of  his  body,  and  especially  of  a  mortal  conges- 
tion of  the  lungs  and  heart  of  him  the  said  Richard  Dresser,  occasioned 
and  brought  on  by  the  means  aforesaid,  he  the  said  Richard  Dresser  did 
languish,"  &c.  [in  the  usual  form.] 

No  indictment  was  preferred,  and  the  prisoner  had  been  admitted  to 
tail ;  and  having  surrendered,  he  pleaded  not  guilty  to  the  inquisition. 

It  was  opened  by  Bodkin,  for  the  prosecution,  that  the  deceased  being 
ill,  he  went  on  the  29th  of  May,  1846,  to  Dr.  Ellis's  hydropathic  esta 
blishment  at  Petersham,  in  the  county  of  Surrey,  where  he  had  wet 
cloths  applied  to  the  lower  part  of  his  stomach  by  the  prisoner,  Dr.  Ellis, 
And  was  put  into  cold  baths  by  his  directions ;  that  he  died  there  on  the 
"2d  of  June  following,  the  cause  of  his  death,  as  it  was  imputed,  being 
the  improper  application  of  wet  cloths  and  baths  to  his  person  by  Dr. 
Ellis,  in  the  course  of  what  was  called  the  hydropathic  treatment ;  and 
that,  on  the  day  of  the  death  of  the  deceased,  his  body  was  brought  back 
to  his  own  house  in  the  city  of  London,  where  the  coroner's  inquest  was 
held. 


2  CARRINGTON  &  KIRWAN.   N.  P.  471 

Cockbum,  for  the  prisoner. — I  submit  that  this  Court  has  no  jurisdic- 
tion to  try  this  case,  and  that  the  coroner  of  London  had  no  jurisdiction 
to  hold  the  inquest,  and  that,  therefore,  the  inquisition  on  which  the 
prisoner  is  now  to  be  tried  is  wholly  void.  The  cause  of  the  death  and 
the  death  itself  are  alleged  to  have  occurred  in  Surrey ;  and  the  only 
authority  on  which  a  coroner's  inquest  could  be  held  in  the  city  of  Lon- 
don is  founded  on  the  stat.  6  &  7  Vict.  c.  12 ;  by  the  first  section  of  which 
it  is  enacted,  *"  that  the  coroner  only  within  whose  jurisdiction  r*j*o 
the  body  of  any  person  upon  whose  death  an  inquest  ought  to  be 
holden  shall  be  lying  dead,  shall  hold  the  inquest,  notwithstanding  that  the 
cause  of  death  did  not  arise  within  the  jurisdiction  of  such  coroner ;"  and 
by  sect.  3,  it  is  "  declared  and  enacted,  that,  if  a  verdict  of  murder  or  man- 
slaughter, or  as  accessary  before  the  fact  to  any  murder,  shall  be  found  by 
any  jury  at  any  such  inquest  against  any  person  or  persons,  the  coroner 
holding  the  said  inquest,  and  the  justices  of  oyer  and  terminer  and  gaol 
delivery  for  the  county,  city,  district,  or  place  in  which  such  inquest  shall 
be  holden,  and  all  other  persons,  Bhall  have  the  same  powers  respectively 
for  the  commitment,  trial,  and  execution  of  the  sentence  of  the  person  or 
persons  so  charged,  as  they  now  by  law  possess,  vwith  regard  to  the  com- 
mitment, trial,  and  execution  of  the  sentence  upon  any  person  or  persons 
committed  and  tried  within  the  jurisdiction  where  the  death  happened." 
Now,  whatever  might  be  the  intention  of  the  legislature,  I  submit  that, 
by  these  enactments,  they  have  not  given  jurisdiction  here,  as  the  words 
of  the  clauses,  when  looked  at,  will  be  found  to  fall  short. 

Tindal,  C.  J. — This  objection  may  be  taken  in  arrest  of  judgment, 
if  necessary.  The  clauses  are  a  little  obscurely  worded ;  but  unless  they 
mean  that,  they  mean  nothing. 

Evidence  was  given  in  support  of  the  charge ;  and  it  appeared  that 
the  deceased,  being  ill,  and  having  sciatica,  went  to  the  hydropathic 
establishment  of  Dr.  Ellis,  at  Petersham,  to  be  under  his  care ;  and  that, 
while  there,  the  deceased  had  baths,  and  had  cloths,  saturated  with  cold 
irater,  applied  to  the  lower  part  of  his  stomach,  one  of  which  was  proved 
to  have  been  applied  by  Dr.  Ellis  himself. 

Cockburn. — The  inquisition  here  charges  that  Dr.  Ellis,  *in  r*47© 
and  upon  Richard  Dresser,  did  make  divers  assaults,  and  did 
place  upon  the  body  of  Richard  Dresser  divers  cloths  saturated  with 
water,  and  did  cause  him  to  be  put  into  divers  baths  containing  water. 
I  submit  that,  as  everything  that  was  done  to  the  deceased  was  done  by 
his  consent,  and  as  he  voluntarily  allowed  it  to  be  done,  these  allega- 
tions are  not  sustained.  The  charge  should  have  been,  that  the  prisoner 
had  undertaken  the  cure  of  the  deceased,  and  had  been  guilty  of  a 
felonious  breach  of  duty. 

Tindal,  C.  J. — The  case  of  St.  John  Long  was  a  voluntary  case , 
and  there  the  offence  was  charged  in  this  way. 

Cockburn.—  The  inquisition  is  also  singularly  worded  as  to  the  morta1 
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injur j.  It  states  that  Dr.  Ellis  caused  Richard  Dresser  to  become  moi- 
tally  sick,  of  which  mortal  sickness,  and  especially  of  a  mortal  congestion 
of  the  lungs  and  heart,  occasioned  by  the  means  aforesaid,  he  died. 

Tindal,  C.  J. — It  charges  a  mortal  congestion  brought  en  by  the 
means  aforesaid,  which  means  are  the  putting  him  into  the  water,  &c. 

Cockburn  addressed  the  jury  for  the  prisoner. 

Verdict — Not  guilty. 

Bodkin  and  Huddleston,  for  the  prosecution. 

Cockburn,  Prendergast,  and  Hance,  for  the  prisoner. 
[Attorneys — Jones,  and  SutcliffeJ] 


*474]  *May  Session,  1847. 


BEFORE  BARON  ALDERSON. 


REGINA  v.  EDMUND  GARBETT.    May  15. 

If  ft  witness  claims  the  protection  of  the  Court,  on  the  ground  that  his  answer  would  tend  to 
oriminate  himself,  and  there  appears  reasonable  ground  to  believe  that  it  would  do  so,  he  Is 
not  compellable  to  answer;  and,  if  obliged  to  answer  notwithstanding,  what  he* rays  must  be 
considered  to  have  been  obtained  by  compulsion,  and  cannot  be  given  afterwards  in  evidence 
against  him. 

Whether  the  mere  declaration  of  a  witness  on  oath,  that  he  believes  that  his  answer  would  tend  to 
criminate  him,  would  or  would  not  be  sufficient  to  protect  him  from  answering,  where  sufficient 
other  circumstances  did  not  appear  in  the  case  to  induce  the  judge  to  believe  that  the  answer 
would  tend  to  criminate  the  witness — qucere. 

It  makes  no  difference  in  the  right  of  the  witness  to  protection,  that  he  had  before  answered  is 
part,  as  he  is  entitled  to  claim  the  privilege  at  any  stage  of  the  inquiry,  and  no  answer  forced 
from  him  by  the  presiding  judge  (after  such  a  claim)  can  be  afterwards  given  in  evidence  against 
him. 

» 

Forgery. — The  first  count  of  the  indictment  charged  the  prisoner 
with  forging  a  bill  of  exchange  for  £50,  with  intent  to  defraud  Wil- 
liam Booth ;  second  count,  for  uttering  it  with  intent  to  defraud  William 
Booth  ;  third  count,  for  forging  the  acceptance  of  a  bill  of  exchange  with 
a  like  intent ;  fourth  count,  for  uttering  a  forged  acceptance  on  a  bill 
of  exchange  for  <£50  with  the  like  intent ;  fifth,  sixth,  seventh,  and  eighth 
counts,  four  similar  counts,  laying  an  intent  to  defraud  Thomas  Blag- 
den  ;  ninth,  tenth,  eleventh,  and  twelfth  counts,  four  similar  counts,  lay- 
ing an  intent  to  defraud  Thomas  Oliver. 

In  the  course  of  the  trial,  S.  Martin,  for  the  prosecution,  proposed  to 
give  in  evidence  the  examination  of  the  prisoner  on  the  trial  of  the  civil 
action  of  Blagden  v.  Booth,  at  the  Kingston  Spring  Assizes,  1847.  The 
bill  stated  in  the  declaration  in  that  suit  was  alleged  to  have  been  drawn 
by  the  prisoner  upon  "  William  Booth,  Priors  Lee,  near  Oakengites, 
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Salop,"  payable  three  months  after  date  to  the  drawer's  order,  and  pur- 
ported to  be  accepted  as  follows : — 

"Accepted,  payable  at  Masterman  &  Co. 'a,  London. 

"W.  Booth." 

*On  that  trial,  the  prisoner  was  called  as  a  witness  for  the  de- 
fendant ;  and,  in  his  examination  in  chief,  he  had  said :  "  This  is 
my  signature  to  the  bill  as  drawer.  The  bill  is  made  payable  to  my 
order.  The  acceptance  was  on  it  when  I  handed  it  to  Mr.  Phillips  (the 
6econd  endorser)." 

His  cross-examination  was  as  follow^  as  was  proved  by  Mr.  Gorfield, 
the  short-hand  writer,  by  his  short-hand  notes : — 

The  stamp  was  never  out  of  my  possession  till  it  was  handed  to  Mr.  Phillips. 
,      Had  you  Mr.  Booth's  authority  to  accept  it? — I  had  not 

Where  did  yon  get  the  stamp  ? — I  purchased  it  at  a  shop  in  London,  and  from  that  time  the 
stamp  has  never  been  oat  of  my  possession.    I  never  received  a  penny  for  it 

Never  mind  what  yon  received  for  it, — when  was  the  "William  Booth"  pat  upon  it? — Between 
the  Friday  and  the  Sunday. 

What  Friday  and  what  Sunday  ? — I  believe  it  was  between  the  last  Friday  and  the  last  Sunday 
in  November. 

After  the  21st?— Certainly  after  the  21st 
After  the  21st  of  November,  46  ? — Certainly. 

Did  you  communicate  with  Mr.  Booth  on  the  subject? — Not  In  any  way. 
Have  you  never  done  so  ? — Yes,  I  believe  last  Saturday  week  I  saw  Mr.  Booth. 
Lord  Dhnmax. — Was  that  the  first  time  ? — The  first  time,  my  Lord. 

Mr.  Chamber*. — Why!  did  he  not  write  you  a  letter? — Never,  I  never  heard  of  his  writing  me 
*  letter  until  I  came  into  this  Court  by  accident 

Until  you  came  by  accident, — what  do  you  mean  ? — I  came  Into  Court  in  pursuance  of  a  sub- 
poena served  three  hours  ago. 

Who  served  you  three  hours  ago? — A  gentleman. 

Where  were  you  three  hounj  ago  ? — At  my  office  in  King  William  Street,  in  the  City. 
Who  is  the  man,— do  you  know  him  ? — I  do  not,  but  I  believe  he  is  a  clerk  to  Mr.  Stuart 
Where  is  your  office  do  you  say  ? — My  place  of  business  is  in  King  William  Street 
What  are  you  ? — An  attorney  and  solicitor. 

Did  you  know  what  you  came  here  to  prove  ? — I  did  not  until  I  came  into  the  box. 
Do  you  know  what  you  are  attempting  to  prove  ? — I  do. 

♦Do  you  mean  to  say  it  is  a  forgery  ? — It  is  not  his  handwriting.  [*476 

Not  in  his  handwriting.    Who  accepted  it  then  ? — I  am  in  the  hands  of  the  Court. 
Lord  Desha*. — It  must  be  answered. 

The  Witness.— I  state,  my  Lord,  that  I  filled  the  bill  up  at  Mr.  Phillips's  request  in  his  own 
drawing-room,  and  handed  it  to  him,  and  have  never  received  a  penny  for  it 
Mr.  Chamber:— I  ask  you  who  did  that?  (pointing  to  the  bill.)— Not  Mr.  Booth. 
Did  Mr.  Phillips?— No. 

Who  was  present  when  the  bill  was  filled  up  ? — Mr.  Phillips  alone. 

Were  there  only  you  two  present? — Mr.  Phillips  was  not  present  when  "William  Booth"  was 
written.     William  Booth  had  been  written  before  I  filled  it  up  in  Mr.  Phillips's  drawing-room. 
Who  was  present  when  "William  Booth"  was  written? — I  won't  say — only  myself. 
Was  any  one  else  ? — I  cannot  say. 

I  ask  you  to  tell  me  whether  any  other  person  was  present  when  "  William  Booth"  was  written 
besides  yourself? — I  believe  a  clerk. 
What  clerk  ?— That  I  decline  to  say. 
Mr.  Chamber*. — My  Lord,  I  press  the  question. 

I*ord  Denmah.    (To  the  witness). — That  other  person  or  you  must  have  written  it? — Pre- 
cisely so. 

You  knew  that  when  you  uttered  it?— When  I  handed  it  to  Mr.  Phillips  I  did  know  it  and  Mr. 
Phillips  knew  it  too. 

Bjr  Mr.  Chamber*.— Who  was  the  other  person  ?    ItiV  the  question,  and  T  ntbmit,  my  Lord,  it 
is  m  proper  question. 

2*>rd  Dmmt ah.— It  must  be  answered. 
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The  Witness. — I  decline  to  answer  that 

Where  was  it  "William  Booth''  was  written?— I  believe  in  King  William  Street 

Try  and  recollect — was  it  in  King  William  Street  or  where  was  it,  was  it  or  not,  you  mail 
know  the  fact  ? — Somewhere  in  London. 

Is  the  signing  of  a  bill  of  exchange  a  circumstance  so  unimportant  that  you  cannot  tell  whether 
it  was  in  King  William  Street  or  Old  Broad  Street  ?— It  was  either  at  one  or  the  other.  Some  daji 
I  was  at  one  place,  and  some  days  at  the  other. . 

If  it  was  in  King  William  Street,  where  in  King  William  Street?— No.  78;  it  is  used  u  so 
office  for  myself  and  others  who  were  transacting  business  with  me. 

Is  your  name  there  ? — No. 

Who  permitted  yon  to  use  the  office? — Messrs.  Killer  and  M ,  attorneys. 

*477]       Were  you  carrying  on  the  business  of  an  attorney  ? — I  am  carrying  *on  basinet*  w 
an  attorney,  and  answering  letters  and  correspondence,  and  so  on. 

Have  you  seen  Mr.  Booth  to-day  ? — I  ha^t  not  seen  Mr.  Booth  since  Saturday  week. 

Where  did  you  see  him? — He  came  with  that  young  man  standing  next  to  Mr.  Stuart 

Is  he  one  of  his  clerks  ? — I  believe  not 

When  you  saw  Mr.  Booth  a  week  ago,  did  you  talk  about  this  bill  of  exchange  to  him?— Yh 

What  did  Mr.  Booth  say  to  you  ?— He  said  he  had  been  served  with  a  writ  and  had  bees  ex- 
ceedingly angry  about  it  I  told  him  it  was  about  the  bill;  he  said,  "You  well  know  I  rwr 
accepted  it,"  and  he  said  he  must  go  into  other  hands  for  protection. 

Have  you  had  any  money  transactions  with  Mr.  Booth? — Not  money  transactions. 

No  bills  of  exchange  ? — Never. 

Where  were  you  living  in  1846  ? — At  Blaokheath. 

Are  you  now  ? — Yes. 

Did  Mr.  Booth  ever  authorise  you  to  accept  any  bill  of  exchange  for  him  ? — Never. 

Do  you  know  whether  he  did  any  other  person  ? — I  do  not 

Do  you  know  whether  he  authorised  any  other  person  to  write  his  name  for  him  ?— No. 

When  the  signature  "  William  Booth"  was  written,  was  it  copied  from  anything?— Xt 

Are  you  sure  it  was  not? — That  is  my  belief.    I  strongly  believe  it  wae  not 

Are  you  certain  it  was  not? — I  am  not 

Were  you  sitting  down  or  standing  up  ? — Sitting  down. 

How  near  was  anybody  to  you? — On  the  other  side  of  the  desk. 

Now,  I  insist  on  knowing  the  name  of  the  party  who  did  it  ? — I  decline  to  answer  the  question. 

You  say  you  know  nothing  at  all  whether  the  party  had  authority  or  not? — I  believe  he  d*4 
not 

Were  you  and  he  the  only  persons  in  the  room  ? — We  were. 

I  ask  again  the  name,  and  require  you  to  give  it  me  ? — I  decline  to  do  it 

Lord  DsmiAir. — The  question  must  be  answered. 

The  Witness. — I  have  not  said  any  other  person  was  in  the  room  but  myself. 

Lord  DsmiAir. — Then  are  we  to  take  it  you  did  it  yourself? — I  decline  to  answer  it 

Lord  Denmax.— You  say  the  other  man  did  not  do  it?— The  other  person  was  as  new  to  ■« 
as  the  learned  counsel  is. 

*  Mr.  Chamber: — Did  you  not  give  this  answer  just  now  ?  "  I  don't  know  whether  be 
*478]    authorised  that  person  to  write  his  name?"— I  said  I  had  no  authority. 

Now,  I  ask  you  whether  you  know  that  the  person  who  wrote  it  had  any  authority  to 
write  it?— Eh! 

Had  the  person  who  wrote  "  William  Booth"  any  authority  ? — Not  to  my  knowledge. 

Had  you  any  authority  ? — I  had  no  authority. 

Had  the  person  who  was  in  the  room  any  authority?— He  had  not;  at  least,  I  believe  he  had 
none. 

Did  he  write  it?— He  did  not 

Who  is  that  other  person  ?— That  I  deeline  to  tell  you. 

But  I  must  insist  upon  your  telling  me,  Sir? — I  am  in  the  hands  of  the  Court 

Lord  DsmrAir. — The  question  must  be  answered.    (The  witness  hesitated.) 

Mr.  Chamber*. — You  say  there  was  another  person  in  the  room  ? — There  was. 

Lord  Dbitman. — What  aged  person  was  he  ? — He  was  a  gentleman,  I  suppose  betweea  twntj 
and  thirty. 

Was  it  a  person  you  knew  ? — Yes. 

Was  it  a  man  ?— Yes. 

Have  you  seen  him  to-day  ?— I  have  not 

When  did  you  see  him  last? — Several  weeks  ago. 

Do  you  know  his  name  ? — I  do. 
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What  is  it  ?— I  decline  to  give  it 

Wm  he  one  of  your  clerks? — He  was. 

How  many  clerks  had  yon  ? — Three. 

Give  me  their  names.— Johnson,  Goodhali,  and  Humphrey. 

Was  Mr.  Johnson  present  ? — He  was  about  the  premises. 

Was  he  in  the  room  ? — I  should  say  he  was  not  in  the  room. 

Will  you  swear  he  was  not  in  the  room  ? — I  won't  swear  he  was  not 

Was  Humphrey  in  the  room  ?— Humphrey  was. 

Were  you  and  Humphrey  there  and  nobody  else  ? — I  believe  not,  he  had  been  coming  in  and 
out 

Was  Humphrey  there  when  the  words  "William  Booth"  were  put  upon  the  bill?— I  cannot 
recollect 

Did  he  do  it?— He  did  not. 

Did  he  see  it  put  on  ? — He  might  have  been  noticing  it  being  put  on. 

What  has  become  of  Humphrey  ? — I  believe  he  is  in  Shropshire. 

Do  you  know  whether  he  is  or  not? — I  do  not  know. 

He  was  your  clerk,  you  say? — He  was. 

•Did  you  discharge  him  from  your  service  ?— I  did  not,  but  I  had  no  further  occasion 
for  his  services.  [*479 

Tou  say  you  did  not  know  whether  the  person  who  put  on  the  name  had  any  autho- 
rity ? — There  was  another  person  in  the  room  who  might  have  had. 

Do  you  know  the  person  who  really  put  on  the  name  "  William  Booth"  had  any  authority  to 
put  the  name  on  ? — Not  to  my  knowledge. 

You  say,  you  know  he  had  not  Why  do  you  know  he  had  not? — Because  I  state  it  was  not 
the  other  person. 

Tou  say  it  was  not, — had  you  any  authority  to  do  it? — I  had  not  • 

Mr.  Chamber*.— Wh*t !  look  at  the  acceptance  (handing  it  to  the  witness),  was  it  in  blank?— 
It  was  drawn  in  Mr.  Phillips's  drawing-room. 

What !  over  the  blank  acceptance  ? — Tes. 

Tou  say  you  have  had  the  stamp  ever  since  you  bought  it  in  your  possession  ? — Yes. 

Where  did  you  buy  the  stamp  ? — I  believe  in  Broad  Street  Attorneys  in  London  are  in  the 
habit  of  buying  stamps  very  often. 

Tou  say  the  stamp  was  purchased  in  Broad  Street? — I  believe  by  myself. 

Are  yon  not  certain  it  was  bought  on  purpose  to  draw  this  bill  upon  ? — There  were  several 
stamps  bought  at  the  same  time.  I  believe  there  were  two  3«.  6d.  and  three  2*.  stamps  bought 
at  the  same  time. 

Is  it  New  Broad  Street  or  Old  Broad  Street  ?— Old  Broad  Street 

Was  it  a  stationer's  ?— It  was. 

Where  ? — On  the  left  hand  side,  nearly  opposite  the  back  door  of  the  Hall  of  Commerce. 

Lord  DnmrAif. — I  wish  to  know  if  the  defendant  said  he  wished  the  matter  settled,  and  that  he 
had  sent  word  to  you  to  settle  it,  but  not  to  defend  it,  and  he  expected  you  would  pay  the  money, 
as  it  was  a  matter  of  your  own.  What  could  he  allude  to  ?  Any  transactions  between  you  and 
him  ? — Yes,  I  had  a  communication,  not  from  him,  but  from  another  party. 

Was  that  before  it  was  done  ? — Since. 

After  he  was  served  with  a  writ?— Yes. 
.  It  could  not  allude  to  anything  that  passed  between  you  and  him  alter  the  note  was  written  * 
—No. 

Had  you  no  transactions  with  him  ? — I  was  his  solicitor  up  to  that  time. 

Was  he  your  creditor  or  debtor  ? — There  was  some  money  Owing  I  believe  from  him  to  me. 

•How  much  do  you  think  it  is  ? — The  bill  has  not  been  made  out — I  had  a  partner, 
there  was  some  difference  between  us  and  we  dissolved  partership ;  but  as  to  the  amount,    [*480 
I  know  not 

Tou  must  have  some  notion? — Perhaps,  my  Lord,  it  might  have  been  £100  connected  with 
some  mortgages. 

Have  you  never  told  him  yon  might  possibly  use  his  name  on  some  occasion  ? — Not  to  my 
knowledge.    I  don't  recollect  that  I  did. 

Do  you  mean  to  say,  upon  your  oath,  you  don't  know  whether  you  ever  told  him  or  not  that 
70a  might  use  his  name,  you  might  some  time  or  other  have  occasion  ? — I  remember  his  asking 
me  if  I  had  done  so. 

When  was  that? — That  was  early  in  February. 

He  asked  you  if  you  had  used  bis  name  ? — He  said,  he  had  heard  reports  of  his  name  being  used. 

What  did  you  tell  him? — I  told  him  it  was  true.    He  was  very  much  annoyed  and  very  angry. 
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Montagu  Chambers,  for  the  prisoner,  objected  to  those  parts  of  the 
cross-examination  being  given  in  evidence  which  followed  the  prisoner's 
declining  to  answer,  and  applying  to  the  Court  for  protection,  and  the 
decision  of  Lord  JDenman,  C.  J.,  that  he  must  answer  the  question. 

Alderson,  B.,  received  the  evidence;  but,  doubting  whether  he 
should  have  done  so,  reserved  the  point. 

The  prisoner  upon  this  and  other  evidence  was  found  Guilty. 

Alderson,  B.,  respited  the  judgment  till  the  opinion  of  the  fifteen 
judges  could  be  obtained  on  the  question,  whether  the  evidence  was  pro- 
perly received. 

S.  Martin,  Clarkson,  and  Huddleston,  for  the  prosecution. 

Montagu  Chambers,  and  Parry,  for  the  prisoner. 

[Attorneys — Lewis  $  Lewis,  and  J.  Croft.'] 


*BEFORB    LORD   DENMAN,   C.    J.;    WILDE,   C.   J.;    POLLOCK,    C   B.; 

-I         ALDERSON,   B. ;     PATTESON,    J.;    COLERIDGE,    J.;     COLTMAN,   J.J 

MAULE,  J. ;   ROLFE,  B. ;   CRESSWELL,  J.  ;   ERLE,  J. ;  AND  PLATT,  B. 

Montagu  Chambers,  for  the  prisoner. — I  submit  that  the  prisoner, 
when  he  was  a  witness  on  the  trial  of  the  case  of  Blagden  v.  Booth, 
was  not  bound  to  answer  the  questions  then  put,  which  he  demurred  to 
answering,  and  was  illegally  compelled  to  answer ;  and  that,  therefore, 
the  answers  he  gave  to  those  questions  could  not  be  legally  given  in 
evidence  against  him ;  and  that,  although  he  did  so  answer,  the  state- 
ments he  made  were  not  receivable  in  evidence  against  him  on  the  sab- 
sequent  trial  for  forgery :  first,  because  his  answers  were  given  upon 
oath ;   secondly,  because  he  was  not  cautioned   by  the  learned  judge 
before  whom  he  was  examined ;  and,  thirdly,  that,  when  he  did  appeal 
to  the  Court,  he  was  told  he  must  answer.    The  general  rule  is  correctly 
laid  down  in  Mr.  Starkie's  work  on  Evidence,(a)  that  a  witness  "  is  not 
bound  to  answer  any  question  either  in  a  court  of  law  or  equity,  if  his 
answer  will  expose  him  to  any  criminal  punishment  or  penal  liability, 
agreeably  to  the  wise  and  humane  principle,  that  no  man  is  bound  to 
criminate  himself."     In  Lord  Melville  s  case,  the  question  was,  whether 
a  witness  was  compellable  to  answer  when  his  answer  might  make  him 
civilly  liable ;  and  the  opinions  of  Graham,  B.,  Chamber,  J.,  and  Grot*, 
J., (b)  show  the  distinction  between  cases  of  civil  liability  and  those  of 
penalties  or  forfeitures.     Sir  John  Friend's  case,  13  St.  Tr.  16;  Boh- 
well's  case,  10  St.  Tr.  165, 169 ;  Hardy  s  case,  24  Id.  720 ;  O'Coiglq* 
case,  26  Id.  13f)l ;  Lord  Macclesfield! s  case,  16  Id.  1146,  all  show  that  a 
*is-n   w*tneS8  ,s  not  bound  to  answer  anything  which  tends  to  criminate 
-I  himself,  and  that  he  is  under  the  protection  of  the  Court.  **nd 

(a)  Vol.  1,  p.  165,  2d  edit,  and  p.  191,  3d  edit 
(6)  6  Hans.  Par.  Deb.  235. 
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is  to  be  cautioned  by  the  Court.  The  cases  in  equity  of  Pazton 
v.  Douglas,  16  Yes.  289,  and  Parkhurst  v.  Lowten,  2  Swanst.  194, 
recognise  the  same  doctrine ;  and  from  the  former  it  appears  that  the 
witness  may  claim  protection  at  any  stage  ;  and  in  the  case  of  Jackson  v 
Benson,  1  Y.  &  J.  32,  it  was  held,  that  "  the  Court  will  restrain  a 
plaintiff  from  the  use  of  answers  in  a  penal  proceeding,  which  may  tend 
to  criminate  the  witness."  In  the  case  of  Cates  v.  Hardacre,  8  Taunt. 
424,  a  witness  said  "that  he  thought  his  answer  to  the  question  pro- 
posed would  have  a  tendency  to  convict  him  of  the  offence  of  usury ;" 
and  Heath,  J.,  told  him,  "  that,  if  he  thought  so,  he  was  not  bound  to 
answer  the  question."  Shepherd,  Serjt.,  moved  for  a  new  trial,  con- 
tending that  the  judge's  direction  was  wrong ;  that  it  was  not  sufficient 
that  the  witness  thought  that  his  answers  might  tend  to  criminate  him, 
but  that  it  ought  clearly  to  appear  that  they  would  have  that  effect. 
Mansfield,  C.  J. — "  Your  questions  go  to  connect  the  witness  with  the 
bill,  and  they  may  be  links  in  a  chain."  And  in  the  case  of  Rex  v. 
Slaney,  5  C.  k  P.  213,  Lord  Tenterden  says,  that  a  witness  cannot  be 
compelled  to  answer  even  that  which  tends  to  criminate  him  ;  "  for, 
though  no  question  might  be  asked,  the  answer  to  which  might  directly 
to  criminate  the  witness,  yet  they  would  get  enough  from  him  whereon  to 
found  a  charge  against  him,"  which  is  exactly  the  case  here.  The  next 
question  is,  whether,  if  a  witness  has  answered  upon  oath,  his  statements 
are  receivable  against  him  ;  and  there  are  some  cases  in  which  the  term 
voluntary  examination  is  introduced.  The  cases  on  +his  point  are  col- 
lected in  Greave's  Ed.  of  Russel,  vol.  2,  p.  855  et  seq.,  and  there  seems 
to  be  some  conflict  of  opinion  on  this  point.  Wheater's  ease,  2  M.  C. 
C.  45,  was  a  case  on  the  bankrupt  law,  as  were  the  cases  of  Smith  v. 
Beadnell,  1  Camp.  80,  and  Stockfleth  v.  Be  Tastct,  4  Id.  10. 

Alderson,  B. — May  it  not  be,  that,  when  an  act  of  *Parlia-  r*AQQ 
ment  says  that  a  person  must  answer,  the  legislature,  therefore,  *■ 
enacts  that  he  is  bound  to  criminate  himself?  If  you  have  power  to  com- 
pel the  answer,  you  may  use  it.  But  the  question  then  arises,  whether, 
if  he  is  compelled  to  answer  when  he  ought  not,  his  evidence  can  be  used 
afterwards. 

M.  Chambers. — In  the  case  of  Rex  v.  Mereeron,  2  Stark.  N.  P.  C. 
866,  evidence  was  given  of  statements  made  by  the  defendant  before  a 
committee  of  the  House  of  Commons,  although  it  was  objected  that  the 
statements  were  made  under  a  compulsory  process  of  the  House. 

Wilde,  C.  J. — I  think  Mr.  Merceron's  case  was  moved.     I  was  in  it. 

Aldbrson,  B. — Mr.  Topping  did  not  get  a  rule. 

Wilde,  C.  J. — In  a  few  days  after  that  trial,  it  was  thought  so  wrong 
that  such  evidence  should  be  given,  that  a  resolution  was  passed,  that 
the  short-hand-writer  should  not  give  evidence  of  examinations  before 

tol.  II.— 40  .2D 
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committees  of  the  House  of  Commons  without  the  leave  of  the  House  ;(a) 
*4ft41  an(*  ^  *^ave  known  the  leave  to  be  refused ;  and  my  Lord  Chief 
J  Baron  tells  me  that  he  has  known  judges  allow  the  short-hand- 
writer  to  refuse  to  give  evidence,  on  the  ground  that  he  was  forbidden 
by  the  order  of  the  House  of  Commons  to  produce  his  notes.  I  think 
that  there  was  another  objection  to  the  reception  of  the  evidence  in  Mr. 
Merceron's  case,  as  being  a  proceeding  in  Parliament ;  as  an  examination 
before  a  committee  such  as  that  was  would  be  a  proceeding  in  Parlia- 
ment. 

M.  Chambers. — In  the  case  of  Dixon  v.  Vale,  1  C.  k  P.  278,  Be*t, 
C.  J.,  lays  it  down,  that  if  a  witness,  after  being  cautioned  that  he  is  not 
compellable  to  answer  a  question,  does  so,  he  is  bound  to  answer  as  to 
the  whole  transaction.  But  in  the  case  of  Stephenson  v.  Jones,  Peake's 
Law  of  Ev.,  5th  ed.,  179,  and  Moloney  v.  Bartley,  3  Camp.  210,  when 
the  witnesses  claimed  protection,  the  Judges  allowed  it.  In  the  case  of 
East  v.  Chapman,  M.  &  M.  46;  and  2  C.  &  P.  570,  Abbott,  C.  J.,  held, 
that,  if  a  witness  partially  answered,  he  was  bound  to  go  on  and  give 
evidence  of  the  whole;  but  one  Nisi  Prius  case  cannot  overturn  a  current 
of  authorities.  In  the  present  case  many  of  the  questions  are  a  long  way 
off  criminality,  and  the  witness  is  told  in  effect,  that  he  has  not  been 
cunning  enough  or  quick  enough,  and,  therefore,  he  must  answer  the 
whole.  I  now  come  to  the  solid  and  substantial  protection  which  a  wit- 
ness has  a  right  to  have  from  the  Court.  It  is  now  clear  law  that  the 
counsel  in  the  cause  has  no  right  to  interpose,(6)  and  it  is  entirely  with 
the  Court. 

Alderson,  B. — I  think  it  has  been  held  that  the  witness  has  no  right 
to  have  the  assistance  of  counsel. 

*4851  *^'  ^uim^er8' — In  t*16  case  °f  ^ord  George  Bentinck  it  was 
J  so  held  by  Baron  Parke,  who  decided  that  it  was  with  the  Court 
only,  and  that  the  witness  had  no  right  to  have  counsel,  the  contention 
in  that  case  being,  that  the  witness  might  make  himself  liable  to  penal- 
ties for  gaming.  In  Lord  Cardigans  ease,  Gurney's  Rep.  79,  Sir  James 
Anderson  was  cautioned  by  the  Lord  High  Steward  (Lord  Denman),  that 

(a)  Of  this  resolution  there  is  the  following  entry  in  the  Journals  of  the  House  of  Couunou, 
Vol.  73,  p.  38D:— 

"  Martis  26°  die  Mali,  Anno  58  Georgii  3*  Regis,  1818. 

"  Resolutions  respecting  witnesses  and  officers  of  the  House. 

"  In  consequence  of  the  attention  of  the  House  having  been  called  by  Mr.  Speaker  to  the  ass 
of  the  King  v.  Merceron,  in  which  the  short-hand-writer  of  the  House  was  examined  without  pre- 
vious leave, 

"  Resolved,  nemine  oontradieente,  that  all  witnesses  examined  before  this  House,  or  say  eaav 
mittee  thereof,  are  entitled  to  the  protection  of  this  House  in  respect  of  anything  that  may  be 
said  by  them  in  their  evidence. 

"  Resolved,  nemine  oontradieente,  that  no  clerk  or  offioer  of  this  House,  or  short-hand-writer 
employed  to  take  minutes  of  evidence  before  this  House,  or  any  committee  thereof  do  give  «ri 
dence  elsewhere  in  respect  of  any  proceeding  or  examination  had  at  the  bar  or  before  any  commit*** 
of  this  House,  without  the  special  leave  of  this  House." 

(6)  This  was  held  by  Lord  TentercUn,  in  the  case  of  Thomai  v.  Newton,  M.  6  M.  48,  a. 
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he  was  not  bound  to. answer  any  questions  that  might  tend  to  criminate 
himself;  and  we  therefore  find  that,  in  the  House  of  Lords,  on  the  trial 
of  a  Peer,  the  Lord  High  Steward  gives  this  caution  to  the  witness, 
in  accordance  with  the  cases  in  the  state  trials  at  Nisi  Prius  and  in 
Equity. 

Wilde,  C.  J. — You  will  find  the  universal  practice  to  be,  that  when 
the  judge  has  ascertained,  from  the  opening  or  from  the  course  of  the 
cause,  that  the  evidence  of  the  witness  is  likely  to  criminate  him,  the 
judge  gives  a  caution  to  the  witness. 

M.  Chambers. — The  questions  here  are  quite  as  stringent  as  any  that 
were  likely  to  be  asked  of  Sir  James  Anderson. 

Wilde,  G.  J. — The  object  of  the  cross-examination  here  was  to  show 
that  the  acceptance  was  not  a  forgery,  and  the  prisoner  voluntarily  sub- 
mits to  an  examination  to  show  that  it  was  not. 

Lord  Denman,  C.  J. — At  the  trial  before  me,  in  which  the  prisoner 
was  a  witness,  there  was  nothing  to  lead  to  a  supposition  that  the  bill 
was  forged.  If  it  had  been  opened  that  the  witness  would  say  that  he 
was  present  at  the  forging  of  the  bill,  the  judge  would  probably  have 
cautioned  him,  as  was  done  in  Lord  Cardigan's  case.  I  expected  that 
there  would  be  some  authority  shown  to  accept  *the  bill  for  r*jf  g 
Booth,  and  I  should  not  have  been  surprised  if  the  plaintiffs  L  ▼ 
counsel  had  asked  the  jury  to  disbelieve  Garbett  and  find  that  it  was 
Booth's  acceptance,  because  made  by  his  authority. 

M.  Chambers. — Supposing,  that,  at  the  trial  of  the  action  on  the  bill 
of  exchange,  everything  that  was  done  was  right ;  and  even  admitting 
that  where  a  witness  answers  partially,  he  must  for  the  purposes  of  that 
cause  answer  fully :  no  case  has  decided  that  evidence  so  given  can  be 
used  against  the  witness  on  a  criminal  charge  afterwards. 


June  5. — M.  Chambers. — In  Lord  Cochrane  s  ease,  Gurney's  Rep.  194, 
195,  Lord  Ellenborough  observes,  that  he  did  not  prohibit  the  witness  from 
giving  evidence  that  tends  to  criminate  himself,  but  he  also  says — "  I  am 
only  to  tell  him,  that,  if  these  are  bargains  which  are  against  law,  he  is 
bound  to  know  the  law,  and  if  it  would  involve  him  in  any  penalty,  he 
need  not  answer  the  question." 

WiUes,  for  the  prosecution. — With  respect  to  the  objection,  that  the 
examination  of  the  prisoner  was  on  oath,  I  believe  it  will  be  found,  that, 
in  the  cases  where  examinations  of  prisoners  have  been  excluded  on  that 
ground,  they  have  been  the  examinations  of  accused  persons,  and  rejected 
because  they  did  not  comply  with  the  stat.  7  Geo.  4,  c.  64,  or  the  pre- 
vious enactments,  which  directed  the  examinations  of  accused  persons  to 
be  without  oath.  This  distinction  appears  from  the  cases  of  Rex  v.  Ha- 
worth,  4  C.  &  P.  254,  Regina  v.  Goldshede,  1  C.  &  K.  657,  and  Regina 
v.  Wheater,  2  M.  C.  C.  45.     I  admit,  that  a  witness  is  not  bound  tc 


486  REGINA  v.  GARBETT.  Central  Ckim.  Court.  1847. 

criminate  himself;  but  the  maxim  is,  nemo  tenetur.  prodere  seipsum, — 
not  nemo  permittitur  prodere  seipsum.  The  law  gives  a  witness  power 
to  decline  to  answer  questions  tending  to  criminate  himself,  but  it  is  a 
♦4871  P"y^eS6  *that  be  may  waive  by  his  own  conduct :  East  India 

J  Co.  v.  Atkins,  1  Str.  168,  Green  v.  Weaver,  1  Sim.. 404,  Sloman 
v.  Kelly,  3  T.  &  C.  673.  The  case  of  East  v.  Chapman,  M.  &  M.  46, 
and  2  C.  &  P.  570,  is  an  authority  recognised  in  all  the  text-books.  It 
neither  differs  from  any  previous  authority,  nor  is  questioned  in  any  sub- 
sequent case.  And  Mr.  Phillips,  in  his  "  Treatise  on  the  Law  of  Evi- 
dence," says,(<z)  that  a  witness  may  waive  his  privilege  and  answer  at  his 
peril,  and  that  "  it  is  only  reasonable  that  he  should  not  be  allowed,  by 
any  arbitrary  use  of  his  privilege,  to  make  a  partial  statement  of  facts 
to  the  prejudice  of  either  party."  If  a  witness  chooses  to  answer,  he 
must  answer  fully,  and  tell  the  whole  truth.  It  is  said  to  be  the  duty 
of  the  judge  to  warn  the  witness,  but  if  that  were  so,  how  could  it  be 
carried  into  effect  ?  How  could  the  judge  possibly  divine  what  the  wit- 
ness was  going  to  say  ?  No  judge  could  ever  fulfil  such  a  duty,  except 
he  was  to  say  to  every  witness,  "  Take  care  that  you  do  not  criminate 
yourself," — a  caution  that  would  be  useless  to  knaves,  and  offensive  to 
honest  men.  In  Lord  Cochrane9 s  case  Lord  Ellenborough  says,  "  I  can- 
nft  tell  a  witness  he  is  not  bound  to  answer  a  question,  until  I  see  that 
it  has  some  bearing  and  probable  tendency  to  accuse  him ;  otherwise,  I 
must  rummage  the  statute  books  for  penalties  to  put  witnesses  on  their 
guard.  I  must  not  only  carry  all  the  penal  laws  in  my  head,  but  mention 
them  to  every  witness  who  comes  before  me  upon  any  subject."  The 
judges  do  give  such  a  caution  frequently,  but  there  is  no  duty  or  obli- 
gation to  do  it. 

Alderson,  B. — The  prisoner,  when  called  as  a  witness,  gave  little  or 
no  evidence  in  his  examination  in  chief,  and  he  seems  to  have  been  pat 
into  the  box  as  a  sort  of  challenge. 

Wittes. — When  a  witness,  in  giving  his  evidence,  even  inadvertently 
*4881  8tate8  a  Part  °f  a  transaction,  and  it  is  essential  *to  truth  and 

J  justice  that  he  should  answer  the  whole,  he  must  do  so.  Here 
the  witness  knew  what  he  came  to  prove ;  he  does  not  take  advantage 
of  his  privilege,  but  makes  certain  statements  to  the  advantage  of  one 
party,  and  then  wishes  to  say  no  more,  and  insist  on  his  privilege,  which 
he  cannot  be  allowed  to  do,  as  the  plaintiff  had  a  right  to  the  whole 
truth.  There  are  two  sets  of  cases  in  which  confessions  are  by  the 
policy  of  the  law  not  receivable,  but  these  are  clearly  pointed  out  by  the 
authorities.  The  one  is,  that  a  confession  alone  is  not  sufficient  in  t 
case  of  divorce  for  adultery :  Mortimer  v.  Mortimer,  2  Hagg.  Cons. 
Rep.  315 ;  the  other,  where,  from  inducement  held  out,  a  person  charged 
with  a  crime  might  be  led  to  accuse  himself  falsely :  Regina  v.  Court, 
7  C.  &  P.  486. 

(a)  Ph.  Law.  of  Ev.  4ia 
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M.  Chambers,  in  reply. — If  a  witness  answer  incautiously  to  other 
questions  tending  to  criminate  himself,  and  when  he  finds  that  he  is  get- 
ting into  difficulty,  he  objects,  I  submit  that  he  may  do  so,  and  is 
entitled  to  protection.  In  Lord  Cochrane' 9  case,  Lord  Ellenborough 
says  in  effect,  "  You  may  from  time  to  time  apply  to  me ;"  and  I  submit 
that,  although  the  judge  at  Nisi  Prius  may  compel  a  witness  to  answer 
fully  for  the  purpose  of  that  cause,  there  is  no  rule  of  law  which  allows 
the  evidence,  thus  obtained  on  compulsion,  to  be  used  against  the  witness 
afterwards  on  his  trial  for  a  crime. 


BEFORE  LORD  DENMAN,  C.   J. ;  WILDE,  C.  J. ;   PARKE,  B.  ;   ALDERSON,  B. ; 
PATTESON,  J. ;    COLERIDGE,  J.  ;  MAULE,  J.  ;   WIGHTMAN,  J.  ;   CRESSWELL, 

J.;  erle,  J.;  platt,  B. ;  and  Williams,  J.     {June  26.] 

This  case  was  re-argued  by  Montagu  Chambers  for  the  prisoner,  and 
S.  Martin  for  the  prosecution. 

M.  Chambers  cited  the  cases  of  Ex  parte  Cossens,  Buck,  531,  Ex 
*parte  Kirby,  Mont.  &  M'Ar.  212;  Bracys  case,  Comb.  390;  rs^on 
ISchuhes  v.  Hodgson,  1  Add.  Ecc.  Rep.  105,  110;  Swift  v.  L 
Swift,  4  Hagg.  Ecc.  Rep.  154 ;  Lord  George  Gordon's  case,  Doug.  590 ; 
and  submitted  that  the  privilege  of  the  witness  was  one  which  the  judge 
cannot  destroy,  and  which  cannot  be  waived  by  the  party  himself;  and 
that  there  was  no  power  in  the  Court  to  say,  that,  because  the  witness 
had  dispensed  with  his  privilege  in  part,  he  had  dispensed  with  it  wholly ; 
and  that  where,  by  a  person  in  authority,  any  one  has  been  iiyluced  to 
make  a  statement,  that  statement  is  not  afterwards  receivable  in  evi- 
dence on  a  criminal  charge  against  the  person  making  it ;  and  thence 
the  inquiry  in  certain  cases,  whether  an  impression  of  hope  or  fear  had 
been  removed ;  and  that,  in  the  present  case,  the  impression  on  the 
mind  of  the  witness  was  that  he  must  answer,  and  that  after  trying  to 
evade  the  questions,  and  to  exert  his  privilege,  and  finding  both  hope- 
less, he  made  the  confession  in  substance  that  he  had  committed  the 
fbrgery.(a) 

S.  Martin,  for  the  prosecution. — I  shall  argue,  1st,  that,  as  the  evi- 
dence was  given  by  the  prisoner  on  the  trial  at  Kingston,  it  was  receiva- 
ble against  tim  on  the  trial  for  the  forgery,  whether  properly  obtained 
or  not,  and  without  reference  to  the  question  whether  the  view  taken  by 
Xiord  Denman  on  the  trial  at  Kingston  was  strictly  correct  or  not ;  2dly, 
that  Lord  Denman' s  view  of  the  matter  was  strictly  right,  and  that  the 
rule  is  only  that  a  witness  is  not  bound  to  answer  a  question  directly  or 
indirectly  tending  to  criminate  him,  and  that  there  is  no  law  making  it 
imperative  on  the  judge  to  give  any  caution  whatever  to  the  witness, 
although  every  judge,  in  the  exercise  of  that  fairness  which  characterises 

t.)  As  some  of  the  learned  Judges  who  were  present  on  the  second  argument  were  not  present 
on  the  first,  the  eases  and  authorities  cited  on  the  first  argument  were  again  cited  on  the  second, 
fifaough  not  again  mentioned  here. 

2d2 
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♦4901  Ju(*8e8>  would  do  so  if  he  saw  *an  ignorant  witness  asked  ques- 
J  tions  tending  to  criminate  him.  On  the  first  point,  I  submit  that 
a  statement  made  by  a  person  is  always  evidence  against  him,  except  in 
two  cases,  the  one  being  that  of  a  confidential  statement  made  to  his 
legal  adviser,  the  other  the  statement  made  by  a  person  under  charge 
of  a  crime,  where  an  inducement  is  held  out  to  him  by  some  person  in 
authority ;  and  the  latter  is  rejected"  on  the  ground  that  it  may  not  be 
founded  in  truth. 

Alderson,  B. — In  Perry's  case(a)  a  prisoner,  after  an  inducement 
held  out,  confessed  having  murdered  Mr.  Harrison,  who  was  still  alive. 

S.  Martin. — And  even  in  those  cases  the  confession  of  a  theft  is 
received  if  the  property  be  found  in  consequence. 

Lord  Denman,  C.  J. — Because  it  leads  to  the  inference  that  the  party 
was  not  accusing  himself  falsely. 

5.  Martin. — The  cases  of  confessions  which  have  been  rejected  were 
those  of  parties  then  under  charge  for  the  offence ;  but  there  is  no  case 
to  be  found  anywhere  deciding  that  a  statement  made  through  duress  by 
a  person  not  under  charge  for  the  offence  has  been  rejected ;  and  the* 
very  rule  that  a  witness  is  not  bound  to  criminate  himself  shows  that,  if 
he  does  make  a  statement,  that  statement  will  be  evidence  against  him. 

Crbsswell,  J. — Have  you  any  instances  in  which  statements  obtained 
by  duress  have  been  received  ? 

6.  Martin. — In  Guy  Fawkes's  ease,  his  examination  was  given  in  evi- 
dence, though  it  was  obtained  by  torture ;  and  Lord  Coke  lays  it  down 
that  torture  is  illegal. 

*4911  PARKE>  B. — The  effect  of  the  authorities  collected  in  *Mr. 
J  Jardine's  excellent  book  on  Torture  is,  that  torture  was  not 
inflicted  under  any  part  of  the  common  law,  but  by  a  sign-manual  or 
order  in  council,  as  a  part  of  the  prerogative. 

S.  Martin. — Lord  Coke,  in  his  3  Inst.  p.  35,  makes  no  such  distinc- 
tion ;  and  Guy  Fawkes's  confession,  obtained  by  torture,  has  Lord  Coke's 
name  signed  to  it.(b) 

Alderson,  B. — That  confession  was  not  only  used  against  Guy  Fawtes, 
but  against  all  the  others.  There  was  a  great  deal  of  evidence  received 
in  those  times  which  would  not  be  received  now.(c) 

(a)  Cited  1  Leach,  298,  n. 

(b)  Jard.  Crim.  Tr.  Vol.  ii.,  p.  18.  A  considerable  number  of  warrants  for  the  inflietioa  of 
torture,  with  the  names  of  very  eminent  persons  attached  to  them,  including  those  of  Lord  Chan- 
cellors and  Lord  Chief  Justices,  are  still  remaining  in  the  State  Paper  Office,  and  are  referred  to 
in  Jardine  on  Torture,  App. ;  and  one  of  the  latest  warrants  for  the  infliction  of  torture  is  voder 
the  sign -manual  of  King  William  the  Third,  dated  at  Kensington,  on  the  18th  of  November, 
1690,  for  the  torture  of  Navill  Pain,  at  Edinburgh  (10  St.  Tr.  753,  n.)  Torture  was  abolished  in 
Scotland  "  frcm  and  after  the  1st  day  of  July,  1709,"  by  the  stat.  7  Anne,  e.  21,  a.  5. 

(c)  In  the  reigns  of  Elizabeth,  James  I.,  and  Charles  I.,  in  state  prosecutions  the  witnew** 
were  not  examined  vitd  voce,  but  their  examinations  (not  taken  in  the  presence  of  the  accused)' 
were  read  in  evidence  (Jard.  Cr.  Tr.,  In  trod.  p.  28) ;  and  "in  1468,  Sir  Thomas  Coke,  Lord  Xsjer 
of  London,  was  tried  for  high  treason,  and  found  guilty  of  misprision  of  treason,  upon  the  single 
testimony  of  one  Hawkins,  given  under  torture,  Id.  14;  and  these  statements  (in  many  <*** 
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*S.  Martin. — I  believe  that,  with  the  exceptions  I  have  men-  r*Aoo 
tioned,  what  a  man  says,  is  always  evidence  against  himself.     In 
no  book  on  evidence  is  there  a  chapter  as  to  statements  obtained  from  a 
man  against  his  will. 

Parke,  B. — If  a  judge  was  clearly  wrong,  as  if  he  said  to  a  witness, 
"  Did  yon  commit  that  murder  ?"  and  added,  "  I  will  commit  you  if  you 
do  not  answer,"  and  the  witness  then  confessed  it,  would  that  confession 
be  afterwards  receivable  ? 

S.  Martin. — I  should  say  it  would.  It  is  for  the  discretion  of  the 
judge,  where  he  is  satisfied  of  bona  fides  in  the  witness,  and  sees  real 
danger  to  him,  to  allow  him  to  decline  to  answer ;  otherwise  a  witness 
might  say  so  in  every  case,  and  as  to  every  thing. 

Maule,  J. — The  judge  may  think  that  a  man  knows  his  own  affairs 
better  than  anybody  else  knows  them. 

Rolfs,  B. — There  may  be  difficulties.  Suppose  a  witness  were  asked 
his  name,  and  the  judge,  not  acting  on  my  Brother  Maule9 s  suggestion, 
said,  "  You  must  answer,"  and  he  says  "  My  name  is  John  Tawell,"  and 
he  is  taken  up  immediately  after  the  trial  and  hanged  ? 

S.  Martin. — That  cannot  be  helped. 

Rolfe,  B. — If  the  witness  says,  on  his  oath,  that  he  believes  the 
answer  will  criminate  him,  can  you  compel  him  to  give  the  answer  after 
that? 

Wilde,  C.  J. — I  have  known  judges  over  and  over  again  tell  the  wit- 
ness he  must  answer. 

*Parke,  B. — It  must  appear  to  the  judge  that  the  answer  r*4go 
really  has  some  tendency  to  criminate  the  witness.  L 

S.  Martin. — I  submit  that  the  judge  has  a  discretion. 

Gresswbll,  J. — Is  the  judge  to  apply  his  discretion  as  to  whether 
the  answer  to  the  question  will  criminate  the  witness,  or  whether  he  will 
compel  him  to  answer,  no  matter  whether  it  criminates  him  or  not  ? 

S.  Martin. — The  first ;  and  I  submit  that  if  the  witness  does  answer, 
there  is  no  rule  to  exclude  what  he  Bays  from  being  evidence  afterwards. 

Erle,  J. — You  say  that  the  witness  should  refuse  to  answer,  and  be 
committed)  and  then  be  discharged  on  habeas  corpus  if  the  judge  was 
wrong  in  committing  him. 

S.  Martin. — I  submit  that  the  course  taken  by  Lord  Denman  was 
quite  correct;  for  if  a  witness  knows  that  a  statement  may  have  a 

made  under  torture)  "were  perused  and  examined  by  the  counsel  for  the  Crown  previously  to 
the  trial;  and  each  deposition  being  dissected  into  paragraphs,  which  were  distinguished  by  let- 
ters in  the  margin,  was  carefully  marked  with  directions  to  the  officer  of  the  Court,  to  read  only 
certain  selected  passages.  Thus,  in  the  margin  of  the  depositions  examined  by  Sir  Edward  Coke 
(who  was,  perhaps,  the  most  zealous  and  laborious  Attorney-General  who  ever  held  the  office), 
pueb  note*  as  these  constantly  occur  in  his  handwriting :— "  Bead  A.  and  B.  only "— «  B<r*d  not 
this"— u  Cm  1'*—"  BewarJ'—"  Hue  **(*•"—"  TKh»  far,"  Ac.  The  prisoner  therefore  was  not 
only  subjected  to  the  gross  injustice  of  an  accusation  made  behind  his  back,  but  by  this  s«ilful 
pruning  of  the  depositions  was  effectually  precluded  from  detecting  and  pointing  out  to  the  jary 
avny  inconsistencies  in  the  accusation  so  made."  Id.  p.  27. 


493  TtEGINA  v.  GARBETT.   Central  Ceim.  Court.  1847. 

tendency  to  criminate  him,  and  the  witness  proceeds  with  that  knowledge 
to  give  an  account  of  part  of  a  transaction,  the  judge  may  compel  him 
to  give  the  whole,  and  disclose  the  whole  truth. 

Cresswell,  J. — And,  as  you  put  it,  not  only  may,  but  aught. 

S.  Martin. — I  put  aside  cases  of  inadvertence.  The  prisoner  knew 
what  he  was  about,  and  it  is  entirely  in  the  discretion  of  the  judge  to 
give  the  witness  any  caution  or  not ;  and  there  is  no  tribunal  to  review 
his  decision.  The  judge  is  not  bound  to  caution  any  witness.  If  a 
judge  saw  an  ignorant  man  likely  to  do  a  thing  inadvertently,  he  would 
caution  him,  but  if  he  saw  a  very  sharp  attorney,  quite  able  to  take  care 
of  himself,  he  would  not.  It  is  no  part  of  the  duty  of  a  judge  to  cau- 
♦4941  **on  w^tne88e8J  an(*  ""knowledge  is  quite  equivalent  to  a  caution. 
•*  In  a  case  at  the  Winchester  Summer  Assizes,  1815,(a)  Dampier, 
J.,  held,  that  if  a  witness  in  his  examination  in  chief  voluntarily  answers 
questions  tending  to  criminate  him,  he  is  bound  to  answer  on  cross- 
examination,  however  penal  the  consequences  may  be.  s 

Cresswell,  J. — Mr.  Watson  informed  me  that  in  a  case  of  murder, 
in  which  he  was  for  the  prisoner,  he  cross-examined  a  witness  as  to  the 
part  he  (the  witness)  took  in  the  transaction.  The  witness  was  asked  if  he 
had  a  knife,  and  said  that  he  had  ;  he  was  then  asked  in  what  position 
he  had  the  knife  when  the  prisoner  came  up ;  and  the  late  Lord  Chief 
Justice  of  the  Common  Pleas  stopped  Mr.  Watson. 

S.  Martin. — The  case  of  Rex  v.  Slaney  shows  that  it  is  not  in  the 
witness's  own  hands  to  answer  or  not,  as  he  pleases ;  it  is  for  the  judge 
to  decide. 

Erle,  J. — Whose  handwriting  was  this  acceptance  alleged  to  be  in 
the  plaintiff's  case  at  the  trial  at  Croydon  ? 

S.  Martin. — Booth's  own. 

M.  Chambers. — It  was  a  contest  whose  handwriting  it  was. 

S.  Martin. — The  prisoner  came  forward  voluntarily  to  protect  his 
friend ;  and  having  protected  his  friend,  he  wanted  to  back  out  and  tell 
no  more. 

Lord  Denman,  C.  J. — In  this  case,  I  to  the  very  last  expected  that  it 
♦4951  wou^  com©.  out,  that,  even  if  Booth  had  *not  actually  written 
J  this  acceptance,  it  had  been  written  by  his  authority. 

S.  Martin.— The  prisoner  did  not  ultimately  answer  any  question  that 
he  at  first  refused  to  answer. 

Lord  DENtoAN,  C.  J.— He  made  a  series  of  evasions  to  questions 
which  he  did  not  refuse  to  answer,  and  these  evasions  added  together 
amounted  to  a  confession. 

M.  Chambers  replied. 

The  case  was  afterwards  considered  by  the  Judges,  when  a  majority 
of  their  Lordships  held  the  conviction  wrong,  being  of  opinion,  that,  if  a 
witness  claims  the  protection  of  the  Court  on  the  ground  that  his  answer 

(a)  Mann.  Dig.  of  N.  P.  Rep.  330,  cited  1  Stark.  Law  of  Ev.,  3d  ed.,  p.  196. 
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would  tend  to  criminate  himself,  and  there  appears  reasonable  ground  to 
believe  that  it  would  do  so,  he  is  not  compellable  to  answer;  and  :f 
obliged  to  answer  notwithstanding,  what  he  says  must  be  considered  to 
have  been  obtained  by  compulsion,  and  cannot  afterwards  be  given  in 
evidence  against  him.  Their  Lordships  did  not  decide  (as  the  case  did 
not  call  for  it)  whether  the  mere  declaration  of  a  witness  on  oath,  that 
he  believed  that  the  answer  would  tend  to  criminate  him,  would  or  would 
not  be  sufficient  to  protect  him  from  answering,  where  sufficient  other 
circumstances  did  not  appear  in  the  case  to  induce  the  judges  to  believe 
that  the  answer  would  tend  to  criminate  the  witness.  Their  Lordships 
also  held,  that  it  made  no  difference  in  the  right  of  the  witness  to  pro- 
tection that  he  had  before  answered  in  part ; — their  Lordships  being  of 
opinion  that  he  was  entitled  to  claim  the  privilege  at  any  stage  of  the 
inquiry,  and  that  no  answer  forced  from  him  by  the  presiding  judge  (after 
such  a  claim)  could  be  afterwards  given  in  evidence  against  him. 


*Jtme  Se**ion,  1847.  [*496 


BEFORE  LORD  CHIEF  JUSTICE  WILDE. 


REGINA  v.  HORATIO  NELSON  WEST. 

A  railway  scrip  certificate,  signed  by  two  of  the  directors,  and  which  states  that  the  holder  of  it 
"  having  paid  the  deposit  of  £5,  signed  the  parliamentary  contract  and  subscribers'  agreement, 
and  agreed  to  pay  all  costs  in  respect  thereof,  i§  the  proprietor  of  one  share  of  £50,  part 
of  the  additional  capital  f  and  which  states  that  "  the  share  represented  by  this  certificate  tciTJ 
bear  interest  at  the  rate  of  £6  per  cent"  from  1st  Jan.  1847,  to  1st  July,  1853,  and  after  that 
•hare  in  the  net  profit*  of  the  company,  is  neither  a  "receipt"  nor  an  "acquittance"  nor  an 
"euxowrtabU  receipt*  within  the  stat  1  Will.  4,  e.  60,  s.  10;  and  the  forgery  of  soeh  certificate 
is,  therefore,  not  an  offence  against  that  statute. 

Forgery. — The  first  count  of  the  indictment  charged  that  the  prison- 
er, on,  &c,  at,  &c,  "  feloniously  did  offer,  utter,  dispose  of,  and  put  off 
eighty  forged  acquittances  and  receipts  for  money,  each  of  the  said 
forged  acquittances  and  receipts  for  money  purporting  to  be  an  acquit- 
tance and  receipt  for  the  sum  of  five  pounds,  with  intent  to  defrafid 
James  Thomas  Berkley;  the  prisoner  knowing  each  and  all  of  the 
said  forged  acquittances  and  receipts  for  money  as  aforesaid  to  be 
forged,  against  the  statute,"  &c.  Second  count,  for  feloniously  offering, 
Tittering,  &c,  "  eighty  forged  accountable  receipts  for  money,  each  of 
the  said  forged  accountable  receipts  for  money  purporting  to  be  an  account 
able  receipt  for  the  sum  of  five  pounds,"  with  like  intent,  and  scienter. 
^Fhird  count,  for  feloniously  offering,  uttering,  &c. "  eighty  forged  warrant? 
and  orders  for  the  delivery  of  certain  securities  for  payment  of  money, 
each  of  the  said  forged  warrants  and  orders  for  the  delivery  of  certain  se- 

vol.  n. — 41 
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turities  for  payment  of  money  purporting  to  be  a  warrant  and  order  for 
the  delivery  of  one  share  of  fifty  pounds  in  the  London  and  South-western 
Railway  Company,  part  of  the  additional  capital  raised  under  the  authority 
of  a  special  general  meeting  of  proprietors,  held  on  the  seventeenth  day 
of  November,  one  thousand  eight  hundred  and  forty-six,  and  the  resolu- 
*/iQ71  t'ons  °^  ^e  court  °^  directors  held  *on  the  same  day,  and  of  the 
■*  value  of  five  pounds,"  with  the  like  intent,  and  scienter.  Fourth 
count,  for  feloniously  offering,  uttering,  &c,  "eighty  forged  under- 
takings for  the  payment  of  money,  each  of  the  said  forged  undertakings 
purporting  to  be  an  undertaking  for  the  payment  of  interest,  at  the  rate 
of  five  pounds  for  every  one  hundred  pounds  by  the  year  on  the  amount 
of  money  paid  from  the  first  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-seven,  to  the  first  day  of  July,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-three,  in 
respect  of  a  certain  share  of  fifty  pounds,  part  of  the  additional  capital  of 
the  London  and  South-western  Railway  Company,"  with  the  like  intent, 
and  scienter.  Fifth  count,  for  feloniously  offering,  uttering,  &c,  "  eighty 
forged  undertakings  for  the  payment  of  money/9  with  the  like  intent, 
and  scienter.  Sixth,  seventh,  eighth,  ninth,  and  tenth  counts  precisely 
like  the  first  five  counts,  but  laying  the  intent  to  be  to  defraud  "the 
London  and  South-western  Railway  Company." 

The  London  and  South-western  Railway  Company  was  established 
and  regulated  by  the  stats.  4  &  5  Will.  4,  c.  lxxxviii.  (loc.  and  pers.),and 
2  Vict.  c.  xxviii.  (loc.  and  pers.) 

It  was  proved,  that  it  was  determined  by  the  Company,  in  Norember, 
1846,  to  create  a  number  of  new  shares,  and  that  a  bill  was  depending 
in  Parliament  relating  to  such  new  shares,  and  that  the  new  shares  had 
been  allotted  to  the  old  proprietors ;  that  the  course  pursued  in  relation 
to  the  new  shares  was,  that  letters  were  written  to  the  old  proprietors, 
giving  them  the  option  of  subscribing  for  the  new  shares,  and  that  new 
shares  were  accordingly  allotted  to  such  proprietors  as  desired  it;  the 
allotment  being  intimated  by  a  letter  to  the  proprietor,  who  was  required 
therein  to  pay  a  deposit  of  <£5  per  share  to  the  banker  of  the  Company. 
That  the  proprietor  took  his  letter  of  allotment  to  the  banker,  and  paid 
hiti  deposit  of  £5  a  share  accordingly,  and  that  the  banker  gave  a  receipt 
*j.Qfti  ^or  *^e  *amount;8  Pftid,  an(*  a^so  signed  the  letter  of  allotment, 
J  as  a  voucher  that  the  deposit  had  been  paid.  The  proprietor  then 
took  the  letter  of  allotment  so  signed  by  the  banker  to  the  office  of  the 
Company,  and  there  received  in  exchange  an  instrument,  signed  by  two 
of  the  directors,  in  the  form  of  the  eighty  instruments  which  were  the  sub- 
ject of  the  present  indictment,  and  which  instruments  were  denominated 
scrip  ;  and  the  instruments  proved  to  have  been  uttered  by  the  prisoner 
were  the  same  in  form  and  contents  as  such  scrip,  and  each  of  them  being 
as  follows: — 
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"LONDOH  AND  SoUTH-WESTKRN  RAILWAY. 

"New  Capital,  1846-7. 
"One  share,  £50. 
«No. 

"  The  holder  of  this  scrip  certificate  having  paid  the  deposit  of  £5,  signed  the  Parliaments*/ 
contract  and  subscribers'  agreement,  and  agreed  to  pay  all  calls  in  respect  thereof,  is  the  proprie- 
tor of  one  share  of  £50,  part  of  the  additional  capital  raised  under  the  authority  of  the  special 
general  meeting  of  proprietors  held  on  the  17th  of  November,  1846,  and  the  resolutions  of  the 
eoart  of  directors  held  the  same  day. 

14  The  share  represented  by  this  scrip  certificate  will  bear  interest  at  the  rate  of  £5  per  cent 
per  annum  on  the  amount  paid  from  1st  of  January,  1847,  to  1st  July,  1853 ;  after  which  latter 
date,  it  will  rank  with  the  original  stock,  and  share  rateably  in  the  net  profits  of  the  Company. 

"  See,  also,  10th  resolution  of  the  oourt  of  directors,  17th  of  November,  1846,  on  the  back 
hereof. 

"Dated  the  1st  day  of  January,  1847. 

"J.  L.  ETBl,  )  rji^ala- 

"Entered,  « H.  C.  Lacy,  J  Dlr60tonL     . 

"Alfred  Morgah,  Treasurer. 

"  This  scrip  certificate  will  be  exchanged  for  a  certificate  of  registration,  when  an  act  of  Par- 
liament authorising  the  creation  of  the  said  additional  capital  shall  have  been  obtained." 

[EndoneiMntJ] 

10th. — "That,  if,  in  the  ensuing  session  of  Parliament,  no  act  shall  be  passed  for  any  exten- 
sion of  this  railway,  or  for  authorising  any  railway  to  be  wholly  or  partly  executed  out  of  capital 
to  be  furnished  by  this  Company,  all  expenses  incurred  with  reference  to  the  subjects  mentioned 
in  the  report  made  this  day  by  the  directors  to  +the  shareholders  shall  be  paid  out  of 
the  general  funds  of  the  Company,  and  the  said  scrip  receipts  shall  be  called  in,  and  the  [*499 
amounts  paid  thereon  shall  in  such  manner,  upon  such  terms,  and  at  such  time  as  the 
board  of  directors  in  their  discretion  shall  think  proper,  be  consolidated  and  converted  into  a 
proportionate  number  of  new  shares  of  £50  or  £40  (as  the  case  may  be),  to  be  considered  as  fully 
paid  up,  and  to  enjoy  the  same  rights  and  privileges,  and  to  be  subject  to  the  same  liabilities 
(except  in  respect  of  calls)  as  the  new  shares  of  £50  and  £40,  each  created  under  9  Vict  o.  195, 
are  respectively  entitled  and  subject  to,  or  as  near  thereto  as  circumstances  will  admit" 

It  was  further  proved,  that  the  possession  of  the  scrip  was  the  only 
proof  required  by  the  company  of  the  title  of  the  holder  and  of  the 
payment  of  the  deposit. 

Ballantine  and  B.  C.  Robinson,  for  the  prisoner,  objected,  that  the 
eighty  instruments  uttered  by  the  prisoner  did  not  come  within  the 
description  of  those  mentioned  in  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  66, 
ss.  3,  10,  26,  and  that  the  uttering  of  them  was  not  an  offence  within 
that  statute. 

Wilde,  C.  J.,  reserved  the  case  for  the  consideration  of  the  fifteen 
j  udges.  Verdict — Guilty. 

Clarkson,  Bodkin,  and  Doane,  for  the  prosecution. 

Ballantine  and  B.  O.  Robinson,  for  the  prisoner. 

[Attorneys — O.  $  J.  A.  Morgan,  and  W.  (7.  Humphreys."] 


BEFORE  LORD  DENMAN,  C.  J. ;  WILDE,  C.  J.  ',  POLLOCK,  0.  B. ;  PARKE,  B.  ; 
ALDERSON,  B.  ;  COLERIDGE,  J. ;  COLTMAN,  J.  ;  MAULE,  J. ;  ROLFE,  B. ; 
WIGHTMAN,  J.  ;   ERLE,  J.  ;   AND  WILLIAMS,  J.      [Nov.  13.] 

Ballantine,  for  the  prisoner. — These  scrip  certificates  are  not  receipts ; 
the  receipt  was  given  by  the  banker ;  it  is  a  different  instrument  which 


499  REG1NA  v.  WEST.    Central  Crim.  Court.  1847. 

the  proprietor  of  the  shares  had  in  addition  to  the  scrip  certificate.  A 
♦5001  8Cr*P  cert^cate  **8  ln  no  respect  a  receipt,  and  it  acts  in  a  different 
J  manner.  The  words  "  having  paid  the  deposit"  are  mere  recital. 
Every  deed  which  is  made  upon  a  pecuniary  consideration  contains  a 
recital  of  the  payment  of  it,  but  the  receipt  for  it  is  always  at  the  back 
of  the  deed.  In  the  case  of  Rex  v.  Harvey,  R,  A;  R.  C.  C.  227,  > 
forged  paper  "  William  Chinnery,  Esq.,  paid  to  Xtomson  the  sum  of 
eight  pounds,  Feb.  13,  1812,"  was  held  not  to  be  a  receipt ;"  "  because 
it  was  an  assertion  that  Chinnery  had  paid  the  money,  but  did  not 
import  an  acknowledgment  thereof."  In  the  case  of  Clark  v.  Newwm, 
16  Law  J.,  N.  S.,  Exch.,  296,  it  was  held,  that  a  railway  scrip  certifi- 
cate of  the  same  kind  as  those  in  the  present  case  was  neither  a  receipt, 
nor  an  acquittance,  nor  an  accountable  receipt,  and  that  the  forgery  of 
it  was  not  a  felony.(a) 

Alderson,  B. — The  judgment  in  that  case  went,  in  some  degree,  on 
the  word  "  acquittance ;"  an  acquittance  being  a  document  that  would 
acquit  a  personal  and  previous  debt. 

Ballantine. — The  second  count  is  for  uttering  "  accountable  receipts;'' 
and  if  these  documents  are  not  receipts,  &  fortiori,  they  are  not 
"  accountable  receipts."  The  third  count  is  for  uttering  "  warrants  and 
orders  for  securities  for  the  payment  of  money." 

M.  D.  Hill,  for  the  prosecution. — I  give  up  that  count. 
**nn  Ballantine. — The  fourth  count  is  for  uttering  "undertakings 
-1  for  the  payment  of  interest,"  and  the  fifth  count  for  uttering 
"undertakings  for  the  payment  of  money."  There  is  here  no  under- 
taking by  any  one  to  pay  money  to  any  one.  The  holders  of  scrip 
are,  at  most,  only  entitled  to  shares  in  the  Company.  It  has  been  held 
that  bank-notes  are  not  money,  and  a  fortiori,  shares  are  not. 

Maule,  J. — It>  is  to  be  contended  that  these  are  an  undertaking  to 
pay  money,  there  being  an  undertaking  to  pay  the  interest. 

Ballantine. — The  share  is  to  bear  interest;  but  the  holder  of  the 
scrip  certificate  has  not  got  the  share,  and  the  title  to  the  interest  depends 
on  the  possession  of  the  share ;  and  even  if  the  holder  of  scrip  could 
compel  the  directors  to  give  him  the  shares,  these  scrip  certificates  are 
not  shares. 

M.  D.  Hilly  for  the  prosecution. — I  apprehend  that  these  documents 
are  ieceipts,  and  I  am  also  prepared  to  argue  that  they  are  acquittances. 
If  a  present  of  money  were  sent  and  intercepted,  and  a  receipt  for  it 
forged  and  sent  back,  would  not  that  be  a  forgery  within  the  stat.  1 
Will.  4,  c.  66,  s.  10  ? 

( .*;  In  that  case  the  scrip  certificate  was  in  the  following  form : — "  1845.  Scrip.  Buekinghamshin 
Railway,  and  Oxford  and  Bletchley  Junction ;  Provisionally  registered ;  Capital  £2,250,000,  in  thare 
of  £20  each ;  No.  101801  to  101850  ;  deposit  2/.  2«.  The  holder  of  this  voucher  is  entitled  ti 
fifty  shares  in  the  abore  undertaking,  he  having  signed  the  subscribers'  agreement  and  parha 
mentary  contract,  paid  the  depont  as  above,  and  agreed  to  pay  all  calls  in  respect  of  the  n\i 
shares.     By  order  of  the  committee  of  management. 

"W.  HABDIVO,  Ssereaarj." 


i 
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Maule,  J. — If  a  forged  letter  were  sent ;  "  My  dear  Sir, — I  air 
much  obliged  to  you  for  your  letter,  and  I  received  the  £10  enclosed  in 
it,  for  which  I  am  also  much  obliged;  and  am  your  humble  servant,  A. 
B. :"  would  that  be  a  forgery  within  the  act  ? 

M.  D.  Hill. — Certainly  that  would  be. 

Maule,  J. — And  yet  that  would  not  be  an  acquittance,  because  there 
was  nothing  due. 

M.  D.  Hill. — The  fact  that  it  was  a  voluntary  payment  *could  r+tQo 
make  no  difference.  There  must  be  some  meaning  given  to  L 
the  word  "receipt"  in  the  act  of  Parliament.  Upon  the  construc- 
tion contended  for,  what  is  the  use  of  the  word  "receipt?"  why 
not  stop  at  the  word  "acquittance?"  And  in  forgery  it  is  not  even 
necessary  that  the  instrument,  if  genuine,  should  be  valid:  Rex  v. 
Morton,  2  Ea.  P.  C.  955.  And  the  difference  between  a  receipt  and  an 
accountable  receipt  is,  that,  when  the  person  receiving  the  money  is  to 
keep  it,  he  gives  a  receipt ;  but  when  he  has  to  account  for  it  to  somo 
one  else,  he  gives  an  accountable  receipt.  The  case  of  Regina  v.  Rogers, 
9  C.  k  P.  41,  decides,  that,  in  cases  of  forgery,  parol  evidence  may  be 
given  of  the  course  of  dealing  between  the  parties.  The  case  of  Clark 
v.  Newsam,  therefore,  does  not  govern  the  present,  as  there  the  defend- 
ant could  not  go  beyond  the  instrument  itself,  there  being  no  sufficient 
averments  in  the  pleadings  to  carry  the  matter  further.  In  the  case  of 
Rex  v.  Harvey,  which  was  before  the  stat.  2  &  3  Will.  4,  c.  123,  s.  3, 
averments  would  have  been  necessary  to  show  that  the  instrument  was  a 
receipt,  which  it  did  not  profess  to  be  on  the  face  of  it,  which  is  not  so 
since  that  statute :  Regina  v.  Houseman,  8  Id.  180 ;  Regina  v.  Board- 
man,  2  M.  &  Rob.  147,  2  Lewin,  181. 

Maule,  J. — No  doubt  a  paper  may  be  shown  by  evidence  to  be  a 
receipt,  which  is  not  so  on  the  face  of  it.  Anciently,  this  must  have 
been  shown  by  averments  in  the  indictment,  which  averments  must  have 
been  proved  by  evidence.  Now,  if  the  instrument  is  not  set  out,  giving 
the  evidence  is  sufficient;  but  Mr.  Ballantine  says  here,  that  the  evidence 
does  not  show  that  these  were  receipts. 

M.  D.  Hill. — The  prisoner  cannot  be  allowed  to  say  that  they  would 
be  invalid  instruments,  if  genuine. 

*Maule,  J. — If  an  instrument  is  a  good  instrument  on  the   r*rno 
face  of  it,  the  prisoner,  in  a  case  of  forgery,  cannot  show  it  a  bad 
one ;  but  if  this  instrument  be  not  a  receipt  on  the  face  of  it,  the  prison- 
er may  go  in  to  evidence  to  show  that  it  is  not  a  receipt,  in  the  same 
way  that  you  may  go  into  evidence  to  show  that  it  is. 

M.  D.  Hill. — I  submit  that  these  are  undertakings  to  pay  money,  as 
the  shares  bear  interest  from  1847  to  1853. 

Parke,  B. — Do  the  two  directors  who  sign  the  scrip  certificates  under- 
take to  pay  interest  ?  To  make  this  an  undertaking,  it  must  be,  that  the 
directors  undertake  by  this  instrument,  if  genuine,  to  pay  interest. 

2£ 
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Pollock,  C.  B. — Mr.  Hill,  who  do  you  say  undertakes? 

M.  D.  Hill— The  Company. 

Parke,  B. — In  a  case  I  reserved  from  Norwich,(a)  it  was  held  that  an 
undertaking  to  pay  money  on  a  contingency  was  an  undertaking  within 
the  stat.  1  Will.  4,  c.  66,  s.  10. 

M.  D.  Hill  referred  to  the  cases  of  Regina  v.  Reed,  8  C.  &  P.  623, 
Regina  v.  Bamfield>  1  M.  C.  C.  416,  and  Rex  v.  Gilchrist^  2  Leach,  657. 

Ballantine,  in  reply. — In  all  the  cases  cited,  the  instruments  either  pur- 
ported to  be  or  were  intended  to  be  the  species  of  instruments  charged 
by  the  indictments  to  be  forged.  Here  the  instruments  were  intended 
for  a  different  purpose,  and  issued  for  a  different  purpose.  These  docu- 
ments were  not  receipts ;  and,  to  satisfy  the  first  count  of  the  indictment, 


*, 
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they  must  be  shown  to  be  both  receipts  and  acquittances ;  *tbey 


are  not  undertakings  for  the  payment  of  money,  as,  under  them,  the 
holder  has  no  right  to  any  money  till  the  shares  are  delivered  to  him,  which 
shares  have  no  existence  till  after  the  act  is  passed ;  and  if  the  act  does 
not  pass,  the  holder  is  to  have  old  shares  not  represented  by  this  scrip. 
The  case  was  afterwards  considered  by  the  Judges,  a  majority  of  whom 
held  the  conviction  wrong,  and  that  these  railway  scrip  certificates  were 
neither  "receipts,"  nor  "acquittances,"  nor  "accountable  receipts" 
within  the  stat.  1  Will.  4,  c.  66,  s.  10. 

(a)  Beg.  v.  Stone,  ante,  p.  &64» 


February  Session,  1848. 


BEFORE  LORD   CHIEF   BARON   POLLOCK,  AND   MR.   JUSTICE  COLTMAK. 


REGINA  v.  SAMUEL  BROWN. 

Aa  indictment  on  the  stat.  6  A  7  Will,  4,  o.  86,  s.  41,  for  making  false  statements  for  the  purpott 
of  their  being  inserted  in  a  marriage  register,  alleged  that  a  clergyman  had  solemnized  a  mar- 
riage, and  was  about  to  register  in  duplicate  the  particulars  relating  to  that  marriage,  and  that 
the  defendant  did  wilfully  make  to  the  clergyman  who  solemnised  the  office  of  marriage,  "/* 
the  purpose  of  being  inserted  in  the  register  of  marriage,"  certain  false  statements  :— »ifr&. 
that  this  was  supported  by  proof  that  the  entry  was  made  by  the  church  clerk  before  the  mar- 
riage, and  that,  after  the  marriage,  the  clergyman  read  over  the  statements  to  the  defendant, 
and  asked  him  if  they  were  correct,  and  that  he  answered  in  the  affirmative. 

Held,  also,  that,  on  such  an  indictment,  it  was  not  necessary  to  prove  that  the  register  books 
were  furnished  to  the  clergyman  by  the  Registrar-General. 

Indictment  on  the  stat.  6  &  7  Will.  4,  c.  86,  s.  41,  for  making  false 

statements  of  the  particulars  required  by  that  statute  for  the  registration 

*5051  °^  a  marr'age*     The  first  count  of  the  indictment(a)  stated  that  i 

certain  district  *church,  called  Trinity  Church,  was  a  church 

(a)  The  first  count  of  the  indictment  was  in  the  following  form : — 

Central  Criminal  "»      The  jurors  for  our  Sovereign  lady  the  Queen,  upon  their  oath,  preheat 
Court,  to  wit       j  that  before  and  at  the  time  of  the  committing  of  the  offence  in  this  <^wai 
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wherein  marriages  might  be  solemnized,  and  that  William  r*r(^ 
Frederick  ^Hamilton,  clerk,  was  the  curate  of  the  said  district 

mentioned,  a  certain  district  churoh  called  Trinity  Church,  situate  and  being  in  the  parish  of  S^ 
Marylebone,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  Central  Criminal 
Court,  was  a  church  in  England  wherein  marriages  might  be  lawfully  solemnized  between  any 
person  or  persons  dwelling  within  the  same  district  and  parish,  to  wit,  at  the  parish  of  St  Maryle- 
bone, in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  court  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that,  before  and  at  the  time  of  the  com- 
mitting of  the  offence  in  this  count  mentioned,  one  William  Frederick  Hamilton,  clerk,  was  a 
clergyman  of  the  Church  of  England,  and  curate  of  the  said  district  church  called  Trinity 
Church,  and  as  such  clergyman  and  curate  was,  by  a  certain  act  of  Parliament  in  that  case  made 
and  provided,  required,  immediately  after  the  solemnisation  by  him  of  every  office  of  marriage, 
between  persons  in  the  said  church,  to  register  in  duplicate,  in  certain  marriage  register  books 
furnished  to  him  for  that  purpose,  several  particulars  required  to  be  known  relating  to  such 
marriage,  that  is  to  say,  the  day  of  the  month  and  year  when  such  marriage  was  solemnized, 
the  name  and  surname  of  the  man  and  woman  between  whom  suoh  marriage  was  solemnized ; 
the  age,  condition,  and  rank  or  profession  of  the  man  and  woman  between  whom  such  marriage 
was  solemnised;  the  residence  at  the  time  of  marriage  of  each  of  them,  the  said  man  and  woman, 
between  whom  such  marriage  was  solemnized,  and  the  name  and  surname  and  rank  or  profession 
of  the  father  of  each  of  them  the  said  man  and  woman  between  whom  the  said  marriage  was 
solemnised,  to  wit,  at  the  parish  aforesaid  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  court  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
before  the  committing  of  the  offence  in  this  oount  mentioned,  and  after  the  1st  day  of  March 
in  the  year  of  our  Lord  1837,  to  wit,  on  the  19th  day  of  June  in  the  year  of  our  Lord  1847, 
to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jnrisdiction  of  the  said 
court,  the  said  William  Frederick  Hamilton,  so  being  such  clergyman  and  curate  as  afore- 
said, had,  in  the  said  district  churoh  called  Trinity  Church,  in  the  parish  of  St  Marylebone 
aforesaid,  in  the  county  aforesaid,  solemnised  the  office  of  marriage  between  one  Samuel  Brown, 
late  of  Tring,  in  the  county  of  Hertford,  labourer,  and  one  Esther  Field,  late  of  the  same 
place,  spinster;  and  immediately  after  the  solemnization  of  the  said  office  of  marriage  between 
the  said  Samuel  Brown  and  Esther  Field,  by  him  the  said  William  Frederick  Hamilton  as  afore- 
said, to  wit,  on  the  day  and  year  aforesaid,  in  the  parish  and  county  first  aforesaid,  anil  within  the 
jurisdiction  of  the  said  court,  he  the  said  William  Frederick  Hamilton  as  such  clergyman  and 
curate,  who  had  so  solemnised  the  said  office  of  marriage  between  the  said  Samuel  Brown  and 
Esther  Field  as  aforesaid,  was  about  to  register  in  duplicate  in  the  said  marriage  register  books 
so  furnished  to  him  as  aforesaid,  the  particulars  relating  to  the  said  marriage  between  the  >-aiJ 
Samuel  Brown  and  Esther  Field,  according  to  the  form  of  the  statute  in  that  cose  made  and  pro- 
vided, of  all  which  said  several  premises  the  said  Samuel  Brown  before  and  at  the  time  of  the 
committing  of  the  offence  in  this  oount  mentioned  had  notice,  to  wit,  at  the  parish  aforesaid,  in 
the  county  first  aforesaid,  and  within  the  jurisdiction  of  the  said  court  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  the  said  Samuel  Brown,  well  knowing  the  pre- 
mises, but  unlawfully  contriving  and  intending  to  cause  to  be  inserted  in  the  said  marriage  register 
book  divers  false  statements  of  certain  of  the  particulars  by  the  said  act  of  Parliament  required 
to  be  known  and  registered,  relating  to  the  said  marriage  of  him  with  the  said  Esther  Field  so 
had  and  solemnised  as  aforesaid,  and  after  the  passing  of  the  said  act  of  Parliament,  and  after  the 
1st  day  of  March  in  the  year  of  our  Lord  1837,  to  wit,  on  the  said  16th  day  of  June  in  the  year  afore- 
said, at  the  parish  and  county  first  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  with  force 
and  arms,  Ac,  did  unlawfully,  wilfully,  and  knowingly  make  to  the  said  William  Frederick  Hamil- 
ton, so  being  such  clergyman  and  curate  as  aforesaid,  and  so  having  solemnised  the  said  office  of 
marriage  between  the  said  Samuel  Brown  and  Esther  Field  as  aforesaid,  for  the  purpose  of  being 
inserted  in  the  register  of  marriage  in  the  marriage  register  book  of  marriages  solemnized  at  the 
said  churoh,  certain  false  statements  touching  certain  particulars  relating  to  the  said  marriage  of 
the  said  Samuel  Brown  and  Esther  Field,  which  by  the  said  statute  were  required  to  be  known 
and  registered,  that  is  to  say,  that  she  the  said  Esther  Field  was,  at  the  time  of  the  solemnization 
of  the  said  marriage  between  her  and  the  said  Samuel  Brown  as  aforesaid,  of  full  age;  and  that 
the  residence  of  him  the  said  Samuel  Brown,  at  the  time  of  his  said  marriage  with  the  said  Esther 
Field  as  aforesaid,  was  thirty-one  Wimpole-street,  meaning  thereby  a  certain  house  numbered 
thirty -one,  in  a  certain  street  called  Wimpole-street,  situate  in  the  district  of  the  said  church,  in 
the  parish  of  St  Marylebone,  in  the  county  of  Middlesex ;  and  that  the  residence  of  her  the  said 
Esther  Field,  at  the  time  of  her  said  marriage  with  the  said  Samuel  Brown  as  aforesaid,  was 
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church,  and  required  by  a  certain  act  of  Parliament,  immediately 
♦after  the  solemnization  by  him  of  every  office  of  marriage,  to 
register  in  duplicate,  "  in  certain  marriage  register  *books 
furnished  to  him  for  that  purpose,"  several  particulars  relating 
to  such  marriage,  that  is  to  say,  the  day  of  the  month  and  year 
when  such  marriage  was  solemnized,  &c.  [stating  the  particulars  required 
by  the  stat.  6  &  7  Will.  4,  c.  86,  Sched.  C]  ;  and  that  the  said  W.  F. 
Hamilton  had,  in  the  said  church,  solemnized  the  office  of  marriage 
between  Samuel  Brown  and  Esther  Field,  and  that,  immediately  after 
the  solemnization  of  the  said  office  of  marriage,  the  said  W.  F.  Hamilton 
"  was  about  to  register  in  duplicate  in  the  said  marriage  register  books, 
so  furnished  to  him  as  aforesaid,  the  particulars  relating  to  the  said  mar- 
riage of  the  said  Samuel  Brown  and  Esther  Field ;"  and  that  the 
"  defendant,  unlawfully  intending  to  cause  to  be  inserted  in  the  said' 
marriage  register  book  divers  false  statements  of  certain  of  the  par- 
ticulars by  the  said  act  of  Parliament  required  to  be  known  and 
registered  relating  to  the  said  marriage,"  did  unlawfully,  wilfully,  and 
knowingly  make  to  the  said  W.  F.  Hamilton,  "  for  the  purpose  of  being 
inserted  in  the  register  of  marriage  in  the  marriage  register  book  of 

Wimpole-street,  meaning  thereby  Wimpole-street  aforesaid,  in  the  district  and  parish  aforesaid, 
in  the  county  of  Middlesex;  by  means  whereof  the  said  William  Frederick  Hamilton,  so  Wing 
such  clergyman  and  curate  as  aforesaid,  and  so  having  solemnised  the  said  office  of  marriage 
between  the  said  Samuel  Brown  and  Esther  Field  as  aforesaid,  and  so  being  required  to  register 
the  particulars  relating  to  such  marriage  as  aforesaid,  believing  the  said  statements  of  the  said 
Samuel  Brown  to  be  true,  and  not  knowing  to  the  contrary  thereof,  did  then  and  there,  to  wit,  cs 
the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  first  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  insert  in  the  said  marriage  register  book,  in  the  register  of  marriage 
.  of  the  said  Samuel  Brown  with  the  said  Esther  Field  as  aforesaid,  as  and  for  particulars  relating 
to  the  said  marriage  of  the  said  Samuel  Brown  with  the  said  Esther  Field,  required  to  be  known 
by  the  said  statute  as  aforesaid,  that  the  said  Esther  Field  was,  at  the  time  of  the  solemnization 
of  the  said  marriage  between  her  and  the  said  Samuel  Brown  as  aforesaid,  of  full  age,  and  that 
the  residence  of  him,  the  said  Samuel  Brown,  at  the  time  of  his  said  marriage  with  the  saM 
Esther  Field  as  aforesaid,  was  thirty-one  Wimpole-street,  in  the  district  and  parish  aforesaid ;  and 
that  the  residence  of  her,  the  said  Esther  Field,  at  the  time  of  her  said  marriage  with  the  said 
Samuel  Brown  as  aforesaid,  was  Wimpole-street,  in  tho  district  and  parish  aforesaid ;  whereas. 
in  truth  and  in  fact,  the  said  Esther  Field  was  not  at  the  time  of  the  solemnization  of  the  said 
marriage  betweon  her  and  the  said  Samuel  Brown  as  aforesaid  of  full  age,  but  was  at  that  tinie 
under  full  age,  to  wit,  of  the  age  of  eighteen  years  only,  and  no  aiore;  and  the  said  Samuel 
Brown,  at  the  time  he  so  made  the  said  false  statement  to  the  said  William  Frederick  Hamilton 
as  aforesaid,  touching  the  particulars  of  the  age  of  the  said  Esther  Field  as  aforesaid,  then  ar.J 
there  well  knew  the  same ;  and  whereas,  in  truth  and  in  fact,  the  residence  of  him  the  ssi«i 
Samuel  Brown,  at  the  time  of  his  said  marriage  with  the  said  Esther  Field  as  aforesaid,  was  n  4 
.hirty-one  Wimpole-street,  in  the  district  and  parish  aforesaid  ;  and  the  said  Samuel  Brown,  at 
the  time  he  so  made  the  said  false  statement  to  the  said  William  Frederick  Hamilton  as  afiresaM. 
touching. the  residence  of  him  the  said  Samuel  Brown  as  aforesaid,  then  and  there  well  knew  tie 
same ;  and  whereas,  in  truth  and  in  fact,  the  residence  of  her  the  said  Esther  Field,  at  the  tin-e 
of  her  said  marriage  with  the  said  Samuel  Brown  as  aforesaid,  was  not  Wimpole-street  in  t?t 
district  and  parish  aforesaid.  And  the  said  Samuel  Brown,  at  the  time  he  so  made  the  5a<  1 
false  statement  to  the  said  William  Frederick  Hamilton  as  aforesaid,  touching  the  residence  "t" 
the  said  Esther  Field  as  aforesaid,  then  and  there  well  knew  the  same,  to  wit.  at  the  parish  af»r* 
said,  in  the  county  first  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  contrary  ->  t>* 
form  of  the  statute  in  such  case  made  and  provided,  to  the  evil  and  pernicious  example  of  *" 
other?  in  the  like  case  offending,  and  against  the  peace  of  our  Sovereign  lady  Quee*  Victoria,  her 
crown  and  dignity." 
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marriages  solemnized  at  the  said  church,  certain  false  statements  touch- 
ing certain  particulars  relating  to  the  said  marriage  of  the  said  Samuel 
Brown  and  Esther  Field,  which  by  the  said  statute  were  required  to  be 
known  and  registered,"  that  is  to  say,  that  the  said  Esther  Field  was 
of  full  age ;  that  the  residence  of  him,  Samuel  Brown,  was  31,  Wimpole- 
street,  and  that  the  residence  of  Esther  Field  was  Wimpole-street ;  by 
means  whereof  the  said  W.  F.  Hamilton,  believing  the  said  statements, 
did  then  and  there  "  insert  in  the  said  marriage  register  book,"  as  and 
for  the  particulars  relating  to  the  said  marriage  required  to  be  known 
by  the  said  statute,  that  Esther  Field  was  of  full  age ;  that  the  resi- 
dence of  Samuel  Brown  was  81,  Wimpole-street,  and  that  the  residence 
of  Esther  Field  was  Wimpole-*street,  whereas,  in  truth  and  in  r*5QQ 
fact,  Esther  Field  was  not  of  full  age,  but  was  of  the  age  of 
eighteen  years,  and  no  more ;  and  the  said  Samuel  Brown  well  knew, 
&c.  [negativing  each  particular  of  the  statement  of  Samuel  Brown.J 
The  $econd  count  was  similar  to  the  first,  but  in  a  more  concise  form. 
The  third  count  did  not  contain  any  introductory  allegations,  and 
charged  that  the  defendant,  on,  &c,  at,  &c,  "  did  wilfully,  knowingly, 
corruptly,  and  unlawfully  make,  for  the  purpose  of  being  inserted  in  a 
register  of  marriage,!  a  false  statement  touching  the  particulars  required 
by  the  said  act  of  Parliament  to  be  known  and  registered  touching  the 
marriage  of  him  the  said  Samuel  Brown  with  the  said  Esther  Field,  "f 
against  the  statute,  &c.  The  fourth  count  was  similar  to  the  third, 
except  that  it  charged  the  statement  to  be  a  "  certain  false  statement 
touching  certain  of  the  particulars  required  by  the  said  act  of  Parlia- 
ment to  be  known  and  registered  touching  marriages,"  instead  of  the 
words  between  f  t- 

The  prisoner  had  pleaded  not  guilty ;  but  before  he  was  given  in 
charge  to  the  jury, 

Sir  F.  Thenigtr,  for  the  prisoner,  applied  that  the  prisoner  might 
withdraw  his  plea  of  not  guilty  to  the  third  and  fourth  counts  of  the 
indictment,  and  be  permitted  to  demur  to  them,  as  the  prisoner  had 
pleaded  to  the  indictment  in  the  absence  and  without  the  knowledge  of 
bis  legal  adviser.(a) 

(a)  In  the  cue  of  Regina  v.  Odgeri,  2  M.  k  Rob.  470,  the  prisoner  had  pleaded  to  an  indictment 
for  maliciously  wounding.  Mr.  Moody,  for  the  prisoner,  aeked  for  the  prisoner  to  be  allowed  to 
withdraw  his  plea  and  demur,  because  the  indictment  commenced  "  The  jurors  of  our  lady  the 
Queen,"  instead  of  "for,"  which  had  been  held  not  to  be  a  good  objection  in  arret  of  judgment 
in  the  case  of  Reg.  v.  Turner,  Id.  214.  Mr.  Justice  Cre—weU  would  not  allow  it  to  be  done,  and  hif 
Lordship  said—"  It  is  clearly  in  the  discretion  of  the  judge  whether  a  prisoner  should  be  allowed 
to  withdraw  his  plea ;  and  I  think,  for  the  purposes  of  substantial  justioe,  such  withdrawal  should 
be  allowed,  but  not  for  a  mere  technical  objection  like  this.  In  the  proper  exercise  of  this  discre- 
tion, I  ought  not  to  allow  him  to  withdraw  his  plea  in  this  case."  In  the  case  of  Regina  v.  Pur- 
cAom,  C.  k  Mar.  617,  Mr.  Justice  Pattefon,  after  conferring  with  Mr.  Justice  Crcuwell,  allowed  a 
prisoner,  who,  in  the  absence  of  his  counsel,  had  pleaded  to  an  indictment,  to  withdraw  his  plea, 
a\nd  demur;  but  in  that  case,  the  objections  were  such  as  would  have  been  fatal  even  in  arrest  of 
judgment,  and  Mr.  Justice  Pattfon  there  thought  that  the  points  would  be  most  conveniently 
Argued  on  a  demurrer. 

VOL,  II. — 42  2  B  2 
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*_I01       *Pollock,   C.  B.,  would  not  allow  the  prisoner  to  do  so, 
-J  because  it  would  only  enable  the  prisoner  to  take  advantage  of 
any  mere  technicality. 

It  was  proved  that  the  prisoner  stated  to  Edward  Speller,  the  parish 
clerk  of  the  Trinity  district  church  of  the  parish  of  St.  Marylebone. 
that  he  was  residing  at  No.  31  Wimpole  street,  in  the  said  parish,  and 
that  Esther  Field  was  of  full  age.  This  statement  was  first  made  to 
Speller,  for  the  purpose  of  procuring  the  publication  of  the  banns 
between  himself  and  Esther  Field,  and  was  inserted  in  the  banns'  book, 
and  from  the  banns'  book  by  Edward  Speller,  before  the  solemnization 
of  the  marriage,  copied  into  the  register  book  of  marriages,  the  prisoner 
at  that  time  reiterating  his  previous  statements.  There  was  evidence 
to  show  that  these  statements  were  untrue,  but  there  was  no  evidence 
that  the  marriage  register  book  in  question  had  been  provided  by  the 
registrar-general.  It  was  further  proved,  that  the  prisoner  and  Esther 
Field  were  married  by  the  Rev.  W.  F.  Hamilton  at  the  above-named 
church ;  and  that  after  such  marriage  the  prisoner  was  asked  by  Mr. 
Hamilton  whether  the  particulars  entered  in  the  register  previous  to  the 
marriage  by  Speller  were  correct,  and  an  affirmative  answer  was  given, 
after  which  Mr.  Hamilton  and  the  parties  and  witnesses  signed  the 
register. 

Sir  F.  Thesiger,  for  the  prisoner,  objected,  first,  that  it  ought  to  be 
proved  that  the  marriage  register  book  had  been  furnished  to  the  officiat- 
ing clergyman  of  the  church  in  which  the  marriage  took  place  by  the 
♦5111  reg'8trar*genera^  an<*  second^  *that  the  prisoner  could  not  be 
J  convicted  under  the  first  and  second  counts  of  the  indictment,  as 
the  charge  contained  in  them  was  that  of  making  false  statements  to  the 
officiating  clergyman,  after  the  solemnization  of  the  marriage,  for  the 
purpose  of  such  statements  being  inserted  in  the  register  of  the  marriage 
in  the  marriage  register  book,  whereas  the  insertion  had  already  been 
made  previously  to  the  marriage. 

Pollock,  C.  B.,  reserved  the  case  for  the  consideration  of  the  fifteen 
Judges.  Ver diot-  -Guilty. 

Jervis,  A.  G.,  Bodkin,  and  Sir  J.  Bay  ley,  for  the  Crown. 

Sir  F.  Thesiger,  Clarkson,  and  Ballaniine,  for  the  prisoner. 
[Attorneys — Solicitors  for  the  Treasury,  and  Holler.] 


POLLOCK,  C.  B.  ;  PABKK,  B.  J 
PATTESON,  J.  ;  COLTMAN,  J.  ;  ROLFE,  B.  ;  WIGHTMAN,  J.  ;  CRESSFSLL, 
J.  ;    ERLE,  J.  ;   PLATT,  B.,  AND  WILLIAMS,  J.      [April  30.] 

Sir  F.  Thesiger,  for  the  prisoner. — There  is  some  difficulty  as  to 
whether  I  am  to  be  allowed  to  argue  the  question  whether  or  not  *he 
prisoner  ought  to  have  been  allowed  to  withdraw  his  plea  and  demur  to 
the  third  and  fourth  counts. 
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Lord  DE5MA5,  C.  J. — TShr  »  *»  cur  sl  -Muck  she  £5**a  «>&££«* 
have  overruled  the  dmrttkm  tf  a  jmife- 

Pollock,  C.  B. — I  decoded  the  rnesaaa.  a*  *t-  she  oeaMcrec.  wuk  tie 
assistance  of  my  Brodicr  C\'<£aaam. 

Lord  Dexxah,  C.  J. — I  tkisk  we  eaaxtcc  gs  b.10  &a*  ^**s;\^ 

♦Sir  F.  Thesiger. — This  fe  *a  hrixsaeat  «l  lie  41«  acttx*  r»\i>.> 
of  the  stat.  6  &  7  WilL  4,  c.  8*> :  and  the  first  *£>ws:;a  k,  that  ^  * 
there  was  no  proof  that  the  hooks  in  which  the  rabe  statement  was 
entered  were  provided  by  the  registrar  general.  Br  the  SOth  sectkvft  \\f 
the  statute,  the  registrar-general  is  to  provide  the  b*oks»  and  by  the 
31st  section  the  clergyman  is  to  register  marriages  in  these  books*  By  the 
40th  section  the  clergyman  is  to  ask  the  parties  married  the  particulars 
required  to  be  registered ;  and  by  the  41st  section  persons  wilfully  mak- 
ing false  statements,  "for  the  purpose  of  their  being  inserted"  in  any 
register,  are  subjected  to  the  punishment  of  perjury*  The  books  pi\>- 
videded  by  the  registrar-general  are,  therefore,  those  to  be  u*ed|  and  \\\* 
offence  is  making  a  false  statement  for  the  purpose  of  its  being  entered 
in  those  books.  There  is  no  evidence  in  this  case  that  tho  statement 
was  entered  in  books  so  provided ;  and  if  there  were  no  such  hook*,  tho 
offence  could  not  be  committed.  The  second  point  is,  that  tho  indict- 
ment charges  that  the  marriage  had  been  solemnised,  and  that  the  pri- 
soner made  false  .statements  to  Mr.  Hamilton,  the  clergyman,  for  the 
purpose  of  their  being  inserted  in  the  register,  which  was  proved  to  ho 
otherwise,  as  the  statements  were  made  before  the  marriage  ami  tint 
after,  and  were  not  made  to  the  clergyman,  but  to  Mr.  Hpollor,  The 
40th  section  gives  power  to  the  clergyman  to  ask  the  question*,  ami  ho 
is  to  ask  them  "of  the  parties  married,"  showing  clearly  tho  time  at 
which  the  questions  are  to  be  asked.  No  person  is  competent  to  put  the 
questions  except  the  clergyman,  and  he  is  to  do  so  after  the  tmiriifi^e 
has  been  solemnized.  If  the  clerk  had,  after  the  marring,  put  the  que n- 
tions  in  the  presence  of  the  clergyman,  that  might  have  been  nuflieierif, 
according  to  the  case  of  Regina  v.  Spalding,  Car,  k  Mar,  MH,  whtrs  a 
voter  gate  an  answer  at  the  poll  to  a  question  put  by  tho  towri-ftl#«rk9  hi 
the  presence  and  by  the  authority  of  the  retarriirig-</fljc*r.  Uut  here  the 
statement,  *for  the  purpose  of  being  inserted  in  the  r*gi4t*rf  was  #  0F  ... 
made  before  the  marriage,  and  in  the  absence  of  the  clergyman,    ' 

Wilde,  C.  J. — The  offence  here  is  not  giving  a  fsl**  *ri«w«r,  hut 
making  a  false  statement. 

Sir  F.  Thetiger. — If  I  am  correct  in  ev/r*t*r»'Ji*gf  that,  to  \*  within 
this  enactment,  the  statement  moat  be  ma/1*  afatr  th*  marm^*,  huj 
sutement  before  the  marriage,  to  whom****  a**/]*,  tkuut*  touAUUa* 
the  offence,  as  the  offence  under  the  Jl<t  **tw*  m  w*  the  u>**^%  fA  a 
statement  "  with  a  view  to  having  that  Ctl«t  statement  r*£.4t*r*'l,"  Iwt 

the  making  it  "  for  the  pmrp****  of  kwaj  «***?£*/'  %u  th*  r*%t4tAr.     H 

may  be  that  the  entry  is  not  a  compiet*  r^r,«t*r  c**i  th*  *l*r^/rn*ft  k*A 
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signed  it,  but  when  the  statement  is  written  in  the  book,  the  statement 
is  as  much  "  inserted"  as  it  ever  can  be  afterwards.  Suppose  an  indict- 
ment for  false  pretences  charged  the  obtaining  of  goods  which  the 
defendant  already  had  in  his  possession,  and  there  was  proof  that  he 
used  a  false  pretence  to  retain  possession  of  the  goods,  would  that  be  the 
offence  of  obtaining  goods  by  false  pretences?  Here  the  defendant 
knew  that  the  entry  was  in  the  book,  and  the  most  that  he  did  with 
respect  to  Mr.  Hamilton  afterwards,  was  for  the  purpose  of  procuring 
the  entry  to  be  retained — not  inserted. 

Lord  Denman,  C.  J. — Mr.  Attorney-General,  we  do  not  think  it 
necessary  to  hear  you. 

The  fifteen  Judges  held  the  conviction  right.(a) 

(a)  See  the  cue  of  Regina  v.  Mason,  post 


♦514]  ^December  Session,  1847. 
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A.,  the  servant  of  B.,  rendered  an  account  to  B.  of  lit.  Is.  2d.  as  dae  from  A.  to  bis  workmen, 
and  B.  gave  A.  a  oheck  for  the  amount  All  that  earn  was  so  due  except  7».,  which  A.  kept 
when  he  got  the  cheek  cashed,  and  paid  the  workmen  the  residue.  In  one  count  of  an 
indictment  for  false  pretences,  it  was  charged  that,  by  this  false  pretence,  A.  obtained  the 
check  from  B.,  with  intent  to  defraud  him  of  the  tame.  It  was  objected  that  the  intent  was 
only  to  defraud  B.  of  a  part  of  the  proceeds  of  the  check.  A.  was  convicted,  and  the  fifteen 
judges  held  the  conviction  right,  and  that  the  evidence  supported  the  count. 

False  pretences. — The  first  count  of  the  indictment  stated,  that  the 
defendant  was  in  the  service  of  one  Eli  Richards,  and  that  it  was  his 
duty,  as  such  servant,  to  render  a  true  and  correct  account  of  the  work 
done  by  and  money  due  to  the  workpeople  of  the  said  Eli  Richards ; 
and  that  the  defendant,  contriving  and  intending  to  cheat  and  defraud 
Eli  Richards  of  his  moneys  and  property,  unlawfully  did  falsely  pretend 
to  Eli  Richards,  that  a  certain  account  kept  by  him  (the  defendant)  was 
a  true  and  correct  account,  and  that  the  sum  of  14/.  1*.  2d.  was  then 
due  in  respect  of  work  performed  for  and  on  account  of  the  said  EH 
Richards,  by  means  of  which  false  pretences  he  then  and  there  unlaw- 
fully and  fraudulently  obtained  from  Eli  Richards  an  order  for  the  pay- 
ment of  money,  to  wit,  for  the  payment  of  the  value  of  14Z.  1*.  2cJ.,  the 
property  of  the  said  Eli  Richards,  with  intent  "  to  cheat  and  defraud 
him  of  the  same;"  and  the  false  pretences  were  then  negatived.  In  the 
second  count,  the  defendant  was  charged  with  having  falsely  pretended 
that  one  William  Tripplett,  a  workman  of  the  said  Eli  Richards,  was 
entitled  to  the  sum  of  12.  4*.  3d.  for  the  work  performed  by  him,  by 
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means  of  which  false  pretences  he  fraudulently  obtained  from  Eli 
Richards  one  order  for  the  payment  of  money,  to  wit,  for  the  payment 
of  and  of  the  value  of  162.  2*.  3d.,  the  property  of  the  said  Eli  Richards, 
with  intent  "  to  cheat  and  defraud  him  of  part  of  the  proceeds  thereof, 
to  wit,  of  the  sum  of  six  shillings  and  ^sixpence ;"  and  the  false  ,-_.,  _ 
pretence  was  then  negatived.  The  third  and  fourth  counts  were  L 
in  the  same  form  as.  the  second  count,  but  referred  to  other  similar 
charges. 

It  was  proved  that  the  prosecutor,  Mr.  Eli  Richards,  engaged  the 
defendant  as  foreman  over  the  men  employed  by  him,  and  that  it  was 
the  defendant's  duty  to  keep  an  account  of  the  work  the  men  performed 
and  of  the  wages  due  to  them,  and  on  the  Friday  in  each  week  to  lay 
before  Mr.  Richards  an  account  showing  the  amount  earned  by  each 
workman,  upon  which  Mr.  Richards  gave  him  a  check  upon  his  bankers 
for  the  total  sum  so  shown  to  be  due  to  the  several  workpeople  for  their 
week's  work. 

In  support  of  the  first  count  of  the  indictment  it  was  proved,  that  the 
defendant  made  out  and  produced  to  Mr.  Richards  an  account,  by  which 
it  appeared  that  the  total  amount  due  and  payable  on  the  12th  of 
November,  1847,  was  142.  1*.  2d.,  and  that  this  sum  included  a  false 
charge  of  seven  shillings,  which  was  not  in  fact  due ;  that  Mr.  Richards, 
confiding  in  the  accuracy  of  the  account,  gave  the  defendant  a  check  for 
142. 1*.  2d.9  which  the  defendant  immediately  got  cashed,  and  applied 
the  said  sum  of  seven  shillings  to  his  own  use,  but  properly  applied  the 
remainder  of  the  amount. 

The  second  count  was  supported  by  similar  evidence,  and  had  reference 
to  a  check  for  16/.  12*.  3d.,  obtained  by  the  defendant  on  the  19th  of 
November,  1847,  out  of  which  he  applied  to  his  own  use  the  sum  of  six 
shillings  and  sixpence,  which  was  falsely  stated  in  his  account  to  be  due 
to  one  W.  Tripplett,  the  defendant  applying  the  remainder  of  the  pro- 
ceeds of  the  check  in  payment  of  the  workmen  to  whom  the  respective 
sums  charged  were  due. 

Similar  evidence  was  given  in  support  of  the  third  and  fourth  counts. 

Battantine,  for  the  defendant,  objected  that  the  indictment  was  not 
sustained,  inasmuch  as,  under  the  first  count,  *the  defendant  rt.1fi 
could  not  be  said  to  have  obtained  the  check  by  false  pretences,  *- 
with  intent  to  cheat  and  defraud  the  prosecutor  of  the  tame,  the  inten- 
tion having  been  to  cheat  him  of  a  small  portion  of  the  proceeds ;  and 
that  the  evidence  in  support  of  the  second,  third,  and  fourth  counts, 
charging  the  obtaining  a  check  with  intent  to  defraud  the  prosecutor  of 
part  of  the  proceeds  thereof,  and  which  supported  the  allegations,  did 
not  make  out  any  offence  within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  53. 

Law  (Recorder)  reserved  the  case  for  the  consideration  of  the  fifteen 
Judges.  Verdict— Guilty. 
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*_im      *Pollock,   C.  B.,  would  not  allow  the  prisoner  to  do  so, 
J  because  it  would  only  enable  the  prisoner  to  take  advantage  of 
any  mere  technicality. 

It  was  proved  that  the  prisoner  stated  to  Edward  Speller,  the  parish 
clerk  of  the  Trinity  district  church  of  the  parish  of  St.  Marylebone. 
that  he  was  residing  at  No.  31  Wimpole  street,  in  the  said  parish,  and 
that  Esther  Field  was  of  full  age.  This  statement  was  first  made  to 
Speller,  for  the  purpose  of  procuring  the  publication  of  the  banns 
between  himself  and  Esther  Field,  and  was  inserted  in  the  banns'  book, 
and  from  the  banns'  book  by  Edward  Speller,  before  the  solemnization 
of  the  marriage,  copied  into  the  register  book  of  marriages,  the  prisoner 
at  that  time  reiterating  his  previous  statements.  There  was  evidence 
to  show  that  these  statements  were  untrue,  but  there  was  no  evidence 
that  the  marriage  register  book  in  question  had  been  provided  by  the 
registrar-general.  It  was  further  proved,  that  the  prisoner  and  Esther 
Field  were  married  by  the  Rev.  W.  F.  Hamilton  at  the  above-named 
church ;  and  that  after  such  marriage  the  prisoner  was  asked  by  Mr. 
Hamilton  whether  the  particulars  entered  in  the  register  previous  to  the 
marriage  by  Speller  were  correct,  and  an  affirmative  answer  was  given, 
after  which  Mr.  Hamilton  and  the  parties  and  witnesses  signed  the 
register. 

Sir  F.  Thesiger,  for  the  prisoner,  objected,  first,  that  it  ought  to  be 
proved  that  the  marriage  register  book  had  been  furnished  to  the  officiat- 
ing clergyman  of  the  church  in  which  the  marriage  took  place  by  the 
*^111  regi8trar-general  5  and  second,  *that  the  prisoner  could  not  be 
J  convicted  under  the  first  and  second  counts  of  the  indictment,  as 
the  charge  contained  in  them  was  that  of  making  false  statements  to  the 
officiating  clergyman,  after  the  solemnization  of  the  marriage,  for  the 
purpose  of  such  statements  being  inserted  in  the  register  of  the  marriage 
in  the  marriage  register  book,  whereas  the  insertion  had  already  been 
made  previously  to  the  marriage. 

Pollock,  C.  B.,  reserved  the  case  for  the  consideration  of  the  fifteen 
Judges.  Verdiot-  -Guilty. 

Jervis,  A.  G.,  Bodkin,  and  Sir  J.  Bayley,  for  the  Crown. 

Sir  F.  Thesiger,  Clarkson,  and  Ballantine,  for  the  prisoner. 
[Attorneys — Solicitors  for  the  Treasury,  and  Hobler.] 


BEFORE  LORD  DENMAN,  C.  J.  ;  WILDE,  C.  J.  ;  POLLOCK,  C.  B.  ;  PABEE,  B.  ; 
PATTESON,  J.  ;  COLTMAN,  J. ;  ROLFE,  B.  ;  WIGHTMAN,  J.  ;  CRESeVSLL, 
J.  ;    ERLE,  J.  ;   PLATT,  B.,  AND  WILLIAMS,  J.      [April  30.] 

Sir  F.  Thesiger,  for  the  prisoner. — There  is  some  difficulty  as  to 
whether  I  am  to  be  allowed  to  argue  the  question  whether  or  not  *he 
prisoner  ought  to  have  been  allowed  to  withdraw  his  plea  and  demur  to 
the  third  and  fourth  counts. 
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Lord  Dk^man,  C.  J. — There  is  no  case  in  which  the  fifteen  Judges 
have  overruled  the  discretion  of  a  judge. 

Pollock,  C.  B. — I  decided  the  question,  as  to  the  demurrer,  with  the 
assistance  of  my  Brother  Coltman. 

Lord  Denman,  G.  J. — I  think  we  cannot  go  into  that  question. 

♦Sir  F.  Thesiger. — This  is  an  indictment  on  the  41st  section  r*ei  o 
of  the  stat.  6  &  7  Will.  4,  c.  86 ;  and  the  first  objection  is,  that  L 
there  was  no  proof  that  the  books  in  which  the  false  statement  was 
entered  were  provided  by  the  registrar  general.  By  the  80th  section  of 
the  statute,  the  registrar-general  is  to  provide  the  books,  and  by  the 
31st  section  the  clergyman  is  to  register  marriages  in  these  books.  By  the 
40th  section  the  clergyman  is  to  ask  the  parties  married  the  particulars 
required  to  be  registered  ;  and  by  the  41st  section  persons  wilfully  mak- 
ing false  statements,  "for  the  purpose  of  their  being  inserted"  in  any 
register,  are  subjected  to  the  punishment  of  perjury.  The  books  pro- 
videded  by  the  registrar-general  are,  therefore,  those  to  be  used,  and  the 
offence  is  making  a  false  statement  for  the  purpose  of  its  being  entered 
in  those  books.  There  is  no  evidence  in  this  case  that  the  statement 
was  entered  in  books  so  provided ;  and  if  there  were  no  such  books,  the 
offence  could  not  be  committed.  The  second  point  is,  that  the  indict- 
ment charges  that  the  marriage  had  been  solemnized,  and  that  the  pri- 
soner made  false  .statements  to  Mr.  Hamilton,  the  clergyman,  for  the 
purpose  of  their  being  inserted  in  the  register,  which  was  proved  to  be 
otherwise,  as  the  statements  were  made  before  the  marriage  and  not 
after,  and  were  not  made  to  the  clergyman,  but  to  Mr.  Speller.  The 
40th  section  gives  power  to  the  clergyman  to  ask  the  questions,  and  he 
is  to  ask  them  "  of  the  parties  married,"  showing  clearly  the  time  at 
which  the  questions  are  to  be  asked.  No  person  is  competent  to  put  the 
questions  except  the  clergyman,  and  he  is  to  do  so  after  the  marriage 
has  been  solemnized.  If  the  clerk  had,  after  the  marriage,  put  the  ques- 
tions in  the  presence  of  the  clergyman,  that  might  have  been  sufficient, 
according  to  the  case  of  Regina  v.  Spalding,  Gar.  &  Mar.  568,  where  a 
voter  gave  an  answer  at  the  poll  to  a  question  put  by  the  town-clerk,  in 
the  presence  and  by  the  authority  of  the  returning-officer.  But  here  the 
statement,  *for  the  purpose  of  being  inserted  in  the  register,  was  r*c-io 
made  before  the  marriage,  and  in  the  absence  of  the  clergyman.    "- 

Wilde,  C.  J. — The  offence  here  is  not  giving  a  false  answer,  but 
making  a  false  statement. 

Sir  F.  Thesiger. — If  I  am  correct  in  contending,  that,  to  be  within 
this  enactment,  the  statement  must  be  made  after  the  marriage,  any 
statement  before  the  marriage,  to  whomever  made,  cannot  constitute 
the  offence,  as  the  offence  under  the  41st  section  is  not  the  making  of  a 
statement  "  with  a  view  to  having  that  false  statement  registered,"  but 
the  making  it  "  for  the  purpose  of  being  inserted"  in  the  register.  It 
may  be  that  the  entry  is  not  a  complete  register  till  the  clergyman  had 
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signed  it,  but  when  the  statement  is  written  in  the  book,  the  statement 
is  as  much  "  inserted"  as  it  ever  can  be  afterwards.  Suppose  an  indict- 
ment for  false  pretences  charged  the  obtaining  of  goods  which  the 
defendant  already  had  in  his  possession,  and  there  was  proof  that  he 
used  a  false  pretence  to  retain  possession  of  the  goods,  would  that  be  the 
offence  of  obtaining  goods  by  false  pretences?  Here  the  defendant 
knew  that  the  entry  was  in  the  book,  and  the  most  that  he  did  with 
respect  to  Mr.  Hamilton  afterwards,  was  for  the  purpose  of  procuring 
the  entry  to  be  retained — not  inserted. 

Lord  Denman,  C.  J. — Mr.  Attorney-General,  we  do  not  think  it 
necessary  to  hear  you. 

The  fifteen  Judges  held  the  conviction  right.(a) 

(a)  See  the  cue  of  Regina  v.  Mann,  post 


*514]  ^December  Session,  1847. 


BEFORE  THE  HON.   C.    E.    LAW,   RECORDER. 


REGINA  v.  JOHN  LEONARD.    Dee.  18. 

A.,  the  servant  of  B.,  rendered  an  account  to  B.  of  HL  U.  2<L  as  due  from  A.  to  his  workmen, 
and  B.  gave  A.  a  cheek  for  the  amount  All  that  sum  was  so  dne  except  7s.,  which  A.  kept 
when  he  got  the  check  cashed,  and  paid  the  workmen  the  residue.  In  one  count  of  an 
indictment  for  false  pretences,  it  was  charged  that,  by  this  false  pretence,  A.  obtained  the 
check  from  B.,  with  intent  to  defraud  him  of  the  tame.  It  was  objected  that  the  intent  was 
only  to  defraud  B.  of  a  part  of  the  proceeds  of  the  check.  A.  was  convicted,  and  the  fifteen 
judges  held  the  conviction  right,  and  that  the  evidence  supported  the  count 

False  pretences. — The^fr**  count  of  the  indictment  stated,  that  the 
defendant  was  in  the  service  of  one  Eli  Richards,  and  that  it  was  his 
duty,  as  such  servant,  to  render  a  true  and  correct  account  of  the  work 
done  by  and  money  due  to  the  workpeople  of  the  said  Eli  Richards ; 
and  that  the  defendant,  contriving  and  intending  to  cheat  and  defraud 
Eli  Richards  of  his  moneys  and  property,  unlawfully  did  falsely  pretend 
to  Eli  Richards,  that  a  certain  account  kept  by  him  (the  defendant)  was 
a  true  and  correct  account,  and  that  the  sum  of  14Z.  1*.  2d.  was  then 
due  in  respect  of  work  performed  for  and  on  account  of  the  said  Eli 
Richards,  by  means  of  which  false  pretences  he  then  and  there  unlaw- 
fully and  fraudulently  obtained  from  Eli  Richards  an  order  for  the  pay- 
ment of  money,  to  wit,  for  the  payment  of  the  value  of  14/.  Is.  2d.y  the 
property  of  the  said  Eli  Richards,  with  intent  "  to  cheat  and  defraud 
him  of  the  same;99  and  the  false  pretences  were  then  negatived.  In  the 
second  count,  the  defendant  was  charged  with  having  falsely  pretended 
that  one  William  Tripplett,  a  workman  of  the  said  Eli  Richards,  was 
entitled  to  the  sum  of  1L  4*.  3d.  for  the  work  performed  by  him,  by 
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means  of  which  false  pretences  he  fraudulently  obtained  from  Eli 
Richards  one  order  for  the  payment  of  money,  to  wit,  for  the  payment 
of  and  of  the  value  of  162.  2*.  3d.,  the  property  of  the  said  Eli  Richards, 
with  intent  "  to  cheat  and  defraud  him  of  part  of  the  proceeds  thereof, 
to  wit,  of  the  sum  of  six  shillings  and  ^sixpence ;"  and  the  false  pc|l.1  - 
pretence  was  then  negatived.  The  third  and  fourth  counts  were  L 
in  the  same  form  as  the  second  count,  but  referred  to  other  similar 
charges. 

It  was  proved  that  the  prosecutor,  Mr.  Eli  Richards,  engaged  the 
defendant  as  foreman  over  the  men  employed  by  him,  and  that  it  was 
the  defendant's  duty  to  keep  an  account  of  the  work  the  men  performed 
and  of  the  wages  due  to  them,  and  on  the  Friday  in  each  week  to  lay 
before  Mr.  Richards  an  account  showing  the  amount  earned  by  each 
workman,  upon  which  Mr.  Richards  gave  him  a  check  upon  his  bankers 
for  the  total  sum  so  shown  to  be  due  to  the  several  workpeople  for  their 
week's  work. 

In  support  of  the  first  count  of  the  indictment  it  was  proved,  that  the 
defendant  made  out  and  produced  to  Mr.  Richards  an  account,  by  which 
it  appeared  that  the  total  amount  due  and  payable  on  the  12th  of 
November,  1847,  was  14Z.  1*.  2d.,  and  that  this  sum  included  a  false 
charge  of  seven  shillings,  which  was  not  in  fact  due ;  that  Mr.  Richards, 
confiding  in  the  accuracy  of  the  account,  gave  the  defendant  a  check  for 
142.  1*.  2d.,  which  the  defendant  immediately  got  cashed,  and  applied 
the  said  sum  of  seven  shillings  to  his  own  use,  but  properly  applied  the 
remainder  of  the  amount. 

The  second  count  was  supported  by  similar  evidence,  and  had  reference 
to  a  check  for  162.  12*.  3d.,  obtained  by  the  defendant  on  the  19th  of 
November,  1847,  out  of  which  he  applied  to  his  own  use  the  sum  of  six 
shillings  and  sixpence,  which  was  falsely  stated  in  his  account  to  be  due 
to  one  W.  Tripplett,  the  defendant  applying  the  remainder  of  the  pro- 
ceeds of  the  check  in  payment  of  the  workmen  to  whom  the  respective 
sums  charged  were  due. 

Similar  evidence  was  given  in  support  of  the  third  and  fourth  counts. 

Ballantme,  for  the  defendant,  objected  that  the  indictment  was  not 
sustained,  inasmuch  as,  under  the  first  count,  *the  defendant  r+r1fi 
could  not  be  said  to  have  obtained  the  check  by  false  pretences,  *- 
with  intent  to  cheat  and  defraud  the  prosecutor  of  the  $ame>  the  inten- 
tion having  been  to  cheat  him  of  a  small  portion  of  the  proceeds ;  and 
that  the  evidence  in  support  of  the  second,  third,  and  fourth  counts, 
charging  the  obtaining  a  check  with  intent  to  defraud  the  prosecutor  of 
part  of  the  proceeds  thereof,  and  which  supported  the  allegations,  did 
not  make  out  any  offence  within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  53. 

Law  (Recorder)  reserved  the  case  for  the  consideration  of  the  fifteen 
Judges.  Verdict — Guilty. 
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Bodkin,  for  the  prosecution. 
Ballantine,  for  the  defendant. 

[Attorneys — Sturmy,  and  S. .] 


The  case  was  afterwards  considered  by  the  fifteen  Judges,  who  held 
the  conviction  right  upon  the  first  count,  which  their  Lordships  held  to 
be  good  in  form,  and  supported  by  the  evidence.  With  respect  to  the 
other  counts,  the  Judges  gave  no  opinion,  the  objection  to  them  being 
on  the  record. 


*517]  •NORTHERN   SUMMER  CIRCUIT,  1847.W 


LIVERPOOL  ASSIZES. 


{Civil  Side.) 

BEFORE  MR.   JUSTICE  WldHTMAN. 


WHITWORTH  v.  MADEN  and  Another.    Aug.  13. 

In  case  for  selling  goods  distrained  for  rent,  without  complying  with  the  provisions  of  the  stac 
2  W.  4  M.  seas.  1,  c  5,  the  damages  are,  the  value  of  the  goods  distrained,  less  the  amount  of 
rent  due. 

Case  for  selling  goods  distrained  for  rent,  without  leaving  a  notice  of 
distress,  and  without  having  the  goods  duly  appraised. 

The  question  was,  as  to  the  amount  of  damages  to  which  the  plaintiff 
was  entitled. 

Wightman,  J. — By  law,(6)  a  party  who  distrains  goods  for  rent,  haa 
no  right  to  sell  them  without  taking  the  proceedings  the  absence  of  which 
is  complained  of  in  this  case ;  and  the  damages  to  which  a  plaintiff  whose 
goods  are  sold  under  such  circumstances  is  entitled,  are  the  value  of  the 
goods  which  the  defendant  had  thus  no  right  to  sell,  minus  the  amount 
of  rent  due.  The  right  of  the  defendants  in  this  case  to  deduct  the  sum 
due  for  rent,  Is  the  only  thing  which  makes  them  different  from  mere 
trespassers  ;(<?)  and  they  must,  therefore,  account  to  the  plaintiff  for  the 
value  of  the  goods,  not  for  the  mere  proceeds  of  the  sale.  The  defend- 
ants must  account  for  the  value  of  the  goods,  because  they  were  guilty 
of  an  irregularity.(d)  Verdict  for  plaintiff. 

♦5181       *Martin  and  Segar,  for  the  plaintiff. 
Atherton,  for  the  defendants. 

[Attorneys — Partington,  and  Heaton.] 

(a)  These  cases  are  reported  by  John  A.  Bustellj  B.  A.,  of  Gray's  Inn,  Barrister-at»law« 
(6)  Stat.  2W.4M.  sess.  1,  c.  5.  (e)  See  11  Geo.  2,  e.  19,  s.  19. 

(d)  See  Biggin*  v.  Goode,  2  Crompt  A  Jer.  364. 
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{Crown  Side.) 


BEFORE  MR.   SERJEANT  MURPHY. 


REGINA  v.  CONNOR.    Aug.  17. 

A  prisoner,  indicted  for  manslaughter,  wu  proved  to  have  assaulted  the  deceased  some  time  before 
her  death j  but  the  surgeon  who  examined  the  deceased  after  death  was  of  opinion,  that  her 
death  was  owing  entirely  to  natural  causes : — Held,  that,  in  such  a  case,  the  jury  could  not  find 
the  prisoner  guilty  of  an  assault  under  7  Will.  4  &  1  Vict  c.  85,  s.  11. 

The  prisoner  was  indicted  for  the  manslaughter  of  one  Jane  Connor. 

It  appeared  that  the  deceased  was  a  person  who  had  suffered  much 
from  ill  health,  and  that  the  prisoner  had  been  in  the  habit  of  treating 
her  very  harshly,  having  frequently  used  bad  language  towards  her,  and 
refused  her  ordinary  nourishment.  It  was  proved  that  on  one  occasion, 
about  sixteen  or  seventeen  days  before  she  died,  the  deceased,  being  then 
ill,  had  been  placed  in  a  chair  by  the  fire,  in  order  to  have  her  bed  made ; 
and  that,  whilst  she  was  sitting  there,  the  prisoner  took  hold  of  the  chair, 
threw  the  deceased  off  the  chair  down  on  the  floor,  and  kicked  her  on  the 
legs  and  thighs  as  she  lay.  After  this  she  kept  getting  worse,  until  the 
J 5th  of  April,  1847,  when  she  died.  It  likewise  appeared,  that,  two 
or  three  days  before  she  died,  the  prisoner  had  again  struck  her.  The 
surgeon  who  had  attended  the  deceased  was  called,  and  he  stated  in  his 
evidence,  that  he  had,  on  examining  her  body,  found  the  mark  of  an  old 
wound  on  her  head,  and  a  slight  bruise  on  one  of  her  thighs.  He  fur- 
ther stated,  that  he  had  made  a  post  mortem  examination  of  the  body, 
and  that  his  opinion  was,  that  the  cause  of  the  deceased's  death  had  been 
confirmed  consumption — her  lungs  being  tuberculous,  and  that  it  had 
♦not  been  accelerated  by  violence,  but  was  wholly  attributable  to  r*ciQ 
natural  causes. 

Such  being  the  facts  of  the  case,  it  was  contended,  on  the  part  of  the 
prosecution,  that,  even  if  the  jury  should  acquit  the  prisoner  of  the 
manslaughter,  they  could  still  find  him  guilty  of  an  assault  under  the  7 
Will.  4  4  1  Vict.  c.  85,  s.  11 ;  and  a  case,  reported  in  2  Verulam  Rep. 
95,  was  referred  to. 

Murphy,  Serjt.,  however  (after  consulting  with  the  Lord  Chief  Baron 
JPoltock),  directed  the  jury  to  acquit  the  prisoner,  as  he  was  of  opinion 
that  they  could  not  convict  him  of  an  assault  under  the  statute  referred 
to,  the  surgeon  not  having  been  able  to  state  that  the  deceased's  death 
-was  connected  with  or  accelerated  by  the  assault ;  but  that  witness,  on 
the  contrary,  being  of  opinion  that — the  last  assault  committed  by  the 
prisoner  on  the  deceased  having  been  some  time  before  her  death,  and 
there  being  scarcely  any  marks  of  violence  on  her  person, — the  lapsd 
of  time  was  sufficient  to  disprove  any  connexion  between  the  assault 
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and  the  death,  and  that  the  proximate  cause  of  the  death  had  been  con- 
sumption. The  learned  Serjeant  likewise  stated,  that  the  Lord  Chief 
Baron  agreed  with  him  in  his  view  of  the  case. 

Accordingly,  the  Prisoner  was  acquitted.(a) 

Paget,  for  the  prosecution. 

James,  for  the  prisoner. 

(a)  See  also  the  case  of  Regina  v.  Crompton,  Car.  k  M.  597,  in  which  Patfefo*,  J.,  nys  (p. 
600) : — "  I  think  that  no  assault  is  included  in  a  charge  of  manslaughter  which  does  not  conduce 
to  the  death  of  the  deceased,  although  the  death  itself  be  not  manslaughter.  Here  the  svxgeoa 
disconnects  this  assault  from  the  death;  and  I  think,  therefore,  that  the  prisoner  is  entitled  to 
be  acquitted  altogether." 


'520]    •NORTHERN  WINTER  CIRCUIT,  1847. 


LIVERPOOL  ASSIZES. 


BEFORE  BARON  ALDERSON. 


REGINA  v.  JOHN  WOODHEAD.    Dee.  16. 

The  judges  have  laid  down  a  rule,  that  a  prosecutor  is  not  bound  to  call  witnesses  merely  became 
their  names  are  on  the  back  of  the  indictment;  but  the  prosecutor  ought  to  hare  all  such  wit- 
nesses in  court,  so  that  they  may  be  called  for  the  defence,  if  they  are  wanted  for  that  pur- 
pose ;  if,  however,  they  are  called  for  the  defence,  the  person  calling  them  makes  them  his 
own  witnesses. 

The  prisoner  was  indicted  for  the  manslaughter  of  William  Wood- 
head. 

Whigham,  after  stating  the  case  for  the  prosecution,  observed  that  lie 
should  not  deem  it  necessary  to  call  all  the  witnesses  whose  names  were 
on  the  back  of  the  indictment,  unless  the  counsel  for  the  prisoner  should 
desire  it. 

Alderson,  B. — You  are  aware,  I  presume,  of  the  rule  which  the 
judges  have  lately  laid  down,  that  a  prosecutor  is  not  bound  to  call  wit- 
nesses merely  because  their  names  are  on  the  back  of  the  indictment. 
The  witnesses,  however,  should  be  here,  because  the  prisoner  might 
otherwise  be  misled ;  he  might,  from  their  names  being  on  the  bill,  have 
relied  on  your  bringing  them  here,  and  have  neglected  to  bring  them 
himself.  You  ought,  therefore,  to  have  them  in  court,  but  they  are  to 
be  called  by  the  party  who  wants  their  evidence.  This  is  the  only  sen* 
sible  rule. 

Tindal  Atkinson,  for  the  prisoner. — Am  I  to  understand,  my  lord, 
that  if  I  call  them  I  make  them  my  own  witnesses  ? 

Alderson,  B. — Yes,  certainly.     That  is  the  proper  course,  and  one 
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which  is  consistent  with  other  rules  of  ^practice.     For  instance,  r*g2i 
if  they  were  called  by  the  prosecutor,  it  might  4y  contended  that 
he  ought  not  to  give  evidence  to  show  them  unworthy  of  credit,  however 
falsely  the  witnesses  might  have  deposed. 

Whigham  and  Wharton,  for  the  prosecution. 

Tindal  Atkinson,  for  the  prisoner. 

[Attorneys — ArtindaU  $  Shaw,  and .] 


REGINA  v.  JAMES  DEALTRY.    Dec.  17. 

A  fiat  in  bankruptcy  had  issued  against  J.  D.y  directed  to  the  district  court  of  bankruptcy  at  M.f 
where  there  were  two  commissioners,  Mr.  J.  and  Mr.  8.,  to  whom  the  flats  were  allotted 
in  rotation.  This  flat  was  allotted  to  Mr.  J.  The  Court  was  all  in  one  building,  and  the  name 
of  the  commissioner  to  whom  each  flat  was  allotted  was  posted  up  at  the  court.  The  summons 
granted  by  Mr.  J.  for  the  surrender  of  J.  D.f  called  on  him  to  surrender  "  at  the  district  court 
of  bankruptcy  in  M."  It  was  proved  tftat  he  did  not  surrender  to  Mr.  J.,  either  at  the  M. 
court  or  anywhere  else : — Meld  sufficient  proof  of  non-surrender,  without  showing  that  he  did 
not  surrender  to  Mr.  8.,  the  other  commissioner : — Held,  also,  that  the  summons  was  good, 
although  it  did  not  expressly  inform  the  prisoner  that  the  fiat  had  been  referred  to  the  M.  dis- 
trict court  of  bankruptcy,  and  did  not  contain  an  allegation  that  the  prisoner  had  been  duly 
adjudged  a  bankrupt  at  that  court 

Indictment  against  the  prisoner  for  not  having  surrendered  to  a  fiat 
in  bankruptcy  which  had  been  sued  out  against  him. 

It  was  proved  that  a  fiat  in  bankruptcy  had  issued  against  the  prisoner 
on  the  81st  of  May,  1844,  directed  to  the  Court  of  Bankruptcy  at  Man- 
chester, on  which  he  was  duly  adjudged  a  bankrupt,  and  that  there  were, 
at  the  time  the  fiat  issued,  two  commissioners  of  the  Court  of  Bank- 
ruptcy at  Manchester,  Mr.  Jemmett  and  Mr.  Skirrow. 

It  appeared  in  evidence  that  the  whole  Court  of  Bankruptcy  was  in 
one  building  at  Manchester,  and  that  the  practice  was  to  allot  the  fiats 
in  rotation  to  each  commissioner,  and  that  in  the  court  there  was  affixed 
a  board  stating  the  fiats  pending,  and  the  name  of  the  commissioner  to 
whom  they  had  been  so  respectively  allotted  in  rotation. 

This  fiat  was  allotted  in  due  course  to  Mr.  Jemmett.  The  summons 
to  the  prisoner  was  as  follows : — 

"  In  her  Majesty's  District  Court  of  Bankruptcy  at  Manchester. — 
Bankrupt  Summons. 

"  Whereas,  a  fiat  in  bankruptcy,  dated  the  31st  day  of  *May,  r*co9 
1844,  has  been  issued  against  you,  James  Dealtry,  of  Burslem,  L 
in    the  county  of  Stafford,  grocer,  shopkeeper,  dealer  and  chapman ; 
and  you  having  been  duly  adjudged  bankrupt,  I,  the  undersigned  com- 
missioner of  the   above-mentioned   district  Court  of  Bankruptcy,  do 
hereby  summon  and  require  you  the  said  James  Dealtry  personally  to 
be  and  appear  before  the  commissioner  acting  in  prosecution  of  the  said 
fiat,  at  sight  hereof,  the  25th  day  of  June  inst.,  at  twelve  o'clock  at 
noon  precisely,  and  on  the  19th  day  of  July  next,  at  twelve  o'clock  at 
noon  precisely,  at  the  said  District  Court  of  Bankruptcy  in  Manchester, 
vol.  n.— 48  2  F 
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then  and  there  to  be  examined,  and  to  make  a  full  and  true  discovery 
and  disclosure  of  all  your  estate  and  effects,  according  to  the  directions 
of  the  statutes  now  in  force  concerning  bankrupts.  And  herein  fail  not 
at  your  peril. 

"  Given  under  my  hand  this  5th  day  of  June,  1844. 

«  W.  Thos.  Jemmett,  Commissioner. 

«  To  James  Dealtry,  the  above-named  bankrupt." 

There  was  evidence  that  the  prisoner  had  not  appeared  before  Mr. 
Jemmett,  either  at  the  Manchester  Court  of  Bankruptcy,  or  at  any  other 
place,  but  no  such  proof  was  given  as  to  Mr.  Skirrow,  the  other  com- 
missioner. 

The  other  necessary  facts  were  proved  to  establish  the  guilt  of  the 
prisoner. 

J.  P.  Cobbett,  for  the  prisoner,  contended  that  the  summons  was  not 
sufficient,  inasmuch  as  it  did  not  expressly  inform  the  prisoner  the  fiat 
had  been  referred  to  the  Manchester  Court  of  Bankruptcy. 

Alderson,  B. — I  think  that  the  fact  of  the  fiat  having  been  so 
referred,  makes  the  summons  sufficient. 

J.  P.  Cobbett  also  contended  that  the  summons  should  have  contained 
ji  statement  that  the  prisoner  had  been  duly  adjudged  a  bankrupt  at  that 
court. 

♦Alderson,  B. — This  objection  is  answered  by  the  proof  of 
the  fact  of  such  adjudication  prior  to  the  issuing  of  the  summons. 

J.  P.  Cobbett  also  contended  that  some  further  evidence  of  the  pri- 
soner's not  having  surrendered  himself  to  Mr.  Skirrow  should  have  been 
given. 

Alderson,  B. — I  think  the  proof  of  his  not  having  surrendered  him- 
self to  Mr.  Jemmett  either  at  the  Court  of  Bankruptcy  at  Manchester, 
<*r  elsewhere,  is  sufficient*  Verdict — Guilty. 

Alderson,  B.,  reserved  the  case  for  the  opinion  of  the  fifteen  Judges 
on  the  question  whether  Mr.  Cobbett9 8  successive  objections  were  rightly 
overruled. 

Monk  and  Joseph  Pollock,  for  the  prosecution. 

J.  P.  CoMeU*  for  the  prisoner. 


+523] 


The  case  was  afterwards  considered  by  the  fifteen  Judges,  who  held 
the  conviction  right. 
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♦LIVERPOOL  WINTER  AgSIZES.  [*524 


BBFORE  MR.  JUSTICE  COLTMAN. 


REGINA  v.  JOHN  JONES.    Dee.  14. 

On  the  trial  of  an  indictment  against  a  person  for  being  at  large  without  lawful  cause  before 
the  expiration  of  his  term  of  transportation,  a  certificate  of  his  former  conviction  and  sentence 
was  put  in j  it  purported  to  be  that  of  J.  G.y  "  deputy  olerk  of  the  peace"  for  the  county  of  L., 
"and  clerk  of  the  courts  of  general  quarter  sessions  of  the  peace  hotden  in  and  for  the  said 
county,  and  having  the  custody  of  the  records  of  the  courts  of  general  quarter  sessions  of  the 
peace  holden  in  and  for  the  said  county."  It  was  proved  that  Mr.  H.  was  clerk  of  the  peace 
of  L.,  and  that  be  had  three  deputies,  partners,  of  whom  J.  G.,  who  had  signed  the  certificate, 
was  one,  and  that  each  of  them  acted  as  olerk  of  the  peace,  and  that  for  forty  years  they 
had  kept  the  sessions'  records  at  their  office : — Held  sufficient  .proof  of  the  conviction  and  sen- 
tence under  the  stat  5  Geo.  4,  c.  84,  s.  24. 

The  prisoner  was  indicted  under  5  Geo.  4,  c.  84,  s.  22,  for  being  at 
large  without  lawful  cause  before  the  expiration  of  the  term  for  which 
he  had  been  sentenced  to  be  transported. fa) 

Edward  James,  for  the  prosecution,  called  a  witness,  who  produced  a 
certificate  of  the  previous  conviction  and  sentence,  which,  so  far  as  is 
material,  was  in  the  following  form : — 

"I,  John  Gorst,  deputy  clerk  of  the  peace  for  the  county  palatine  of 
Lancaster,  and  clerk  of  the  courts  of  general  quarter  sessions  of  the 
peace  holden  in  and  for  the  said  county,  and  having  the  custody  of  the 
records  of  the  courts  of  general  quarter  sessions  of  the  peace  holden  in 
and  for  the  said  county,  do  hereby  certify  that  at  the  general  quarter 
sessions  of  the  peace  holden  at  Salford  in  the  said  county,  on  the  sixth 

day  of ,"  &c. 

It  was  proved  that  the  signature  was  Mr.  Gorst's,  and  that  he  acted 
as  clerk  of  the  peace  for  the  county  of  Lancaster. 

*Monk,  for  the  prisoner,  submitted  that  this  certificate  could  r<c^9c 
not  be  received  or  read  in  evidence.  •- 

Edward  James. — By  the  stat.  5  Geo.  4,  c.  84,  s.  24,  it  is  enacted, 
"  that  the  clerk  of  the  court  or  other  officer  having  the  custody  of' the 
records  of  the  court  where  such  sentence  or  order  of  transportation  or 
banishment  shall  have  been  passed  or  made,  shall,  at  the  request  of  any 
person  on  his  majesty's  behalf,  make  out  and  give  a  certificate  in  writing, 
signed  by  him,  containing  the  effect  and  substance  only  (omitting  the  for- 
mal part)  of  every  indictment  and  conviction  of  such  offender,  and  of  the 
sentence  or  order  for  his  or  her  transportation  or  banishment,"  "  which 
certificate  shall  be  sufficient  evidence  of  the  conviction  and  sentence,  or 
order  for  the  transportation  or  banishment  of  such  offender  ;  and  every 

(a)  This  was  a  capital  offence  under  the  stat  5  Geo.  4,  c.  84,  but  the  capital  punishmenf  Jot 
tbif  offence  is  abolished  by  the  stat  4  A  5  Will.  4,  c  67. 
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such  certificate,  if  made  by  the  clerk  or  officer  of  any  court  in  Great 
Britain,  shall  be  received  in  evidence  upon  proof  of  the  signature  and 
official  character  of  the  person  signing  the  same." 

Monk. — I  submit  that  this  certificate  is  not  the  certificate  of  the  clerk 
or  officer,  but  of  his  deputy. 
.  Coltman,  J. — Will  you  offer  any  further  evidence,  Mr.  James? 

Edward  James  then  called  a  witness,  who  proved  that  the  clerk  of  the 
peace  was  Mr.  Robert  John  Harpur;  that  he  does  not  reside  in  the 
county ;  that  he  never  discharges  the  duty  of  the  office,  except  by  deputy ; 
that  he  has  three  deputies,  viz.  Messrs.  Edward  Gorst,  John  Gorst,  and 
Thomas  Birchall ;  that  these  gentlemen  are  attorneys,  and  partners  ; 
that  witness  believed  all  were  appointed  deputies ;  that  Edward  Gorst 
is  senior  partner ;  that  sometimes  one,  and  sometimes  another  of  them, 
attends  the  sessions  and  acts  as  clerk  of  the  peace ;  that,  at  some  ses- 
sions, both  Edward  and  John  Gorst  attend ;  that  Edward  generally 
**9fil  *atten(k»  except  at  one  part  of  the  year,  when  he  is  from  home  ; 
J  that  there  is  no  clerk  of  the  court  of  sessions  except  the  clerk  of 
the  peace  ;  that  the  sessions'  records  for  forty  years  past  had  been  kept 
at  the  office  of  the  three  in  Preston ;  and  that  all  three  have  access  to 
them  equally. 

Monk. — The  objection  is  not  removed.  The  certificate  can  only  be 
evidence  by  virtue  of  the  statute,  and  to  be  admissible  it  must  strictly 
conform  to  its  provisions.  The  statute  requires  that  the  certificate  should 
be  that  of  the  clerk  or  other  officer  having  the  custody  of  the  records. 
Now,  Mr.  Harpur  is  that  person ;  the  legal  custody  is  in  him  as  clerk  of 
the  peace.  Mr.  Gorst  is  only  his  deputy,  and  the  statute  does  not  pro- 
vide for  the  exception  of  the  certificate  of  the  deputy. 

Edward  James  referred  to  the  8  &  9  Vict.  c.  113,  s.  l.(a) 

Monk. — That  statute  does  not  affect  the  objection.  It  may  or  may 
not  dispense  with  proof  of  the  signing,  but  it  does  not  make  the  certifi- 
cate of  the  deputy  the  certificate  of  the  principal. 

*^271       *Coltman,  J. — I  think  the  objection  is  not  without  some  force. 
J  I  shall  reserve  the  point  if,  after  consideration,  I  should  think  it 
necessary.  Verdict — Guilty.(ft) 

(a)  By  which  it  is  enacted,  "  that,  whenever,  by  any  act  now  in  force  or  hereafter  to  be  in  force, 
any  certificate,  official  or  public  document,  or  document  or  proceeding  of  any  corporation  or 
joint-stock  or  other  company,  or  any  certified  copy  of  any  document,  by-law,  entry  in  any  re- 
gister or  other  book,  or  of  any  other  proceeding,  shall  be  receivable  in  evidence  of  any  par- 
ticular in  any  court  of  justice,  or  before  any  legal  tribunal,  or  either  House  of  Parliament,  or 
any  committee  of  either  House,  or  in  any  judicial  proceeding,  the  same  shall  respectively  be 
admitted  in  evidence,  provided  they  respectively  purport  to  be  sealed  or  impressed  with  a  stamp. 
or  sealed  and  signed,  or  signed  alone,  as  required,  or  impressed  with  a  stamp  and  signed,  as 
directed  by  the  respective  acts  made  or  to  be  hereafter  made,  without  any  proof  of  the  seal  cr 
stamp,  where  a  seal  or  stamp  is  necessary,  or  of  the  signature  or  of  the  official  character  of  is* 
person  appearing  to  have  signed  the  same,  and  without  any  further  proof  thereof  in  every  case 
in  which  the  original  record  could  have  been  received  in  evidence." 

(6)  The  case  was  not  reserved  f  >r  the  consideration  of  the  fifteen  Judges,  and  sentence  was 
passed  on  the  prisoner. 
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Edward  James,  for  the  prosecution. 
Monk,  for  the  prisoner. 

[Attorneys — Herford  and  S.  T.  Harding.'] 


REGINA  v.  EDWARD  WILSON. 

A.  gave  to  B.,  bis  clerk,  a  blank  check,  and  directed  bim  to  fill  it  np  with  the  amount  of  a  bill 
and  expenses  (for  which  A.  bad  to  provide,  and  which  amount  B.  was  to  ascertain),  and  get 
the  check  cashed,  and  pay  the  amount  to  Mr.  W.,  and  take  up  the  bill.  The  bill  was  for  156/. 
9«.  9(2.,  the  expenses  about  10«.  B.  filled  up  the  check  with  the  sum  of  250/.,  got  it  cashed, 
and  kept  the  whole  of  the  amount,  alleging  that  it  was  due  to  him  for  salary : — Held,  that  this 
was  forgery,  and  that  this  was  so  even  if  B.  bona  fide  believed  that  250/.  were  due  to  him  from 
A.,  or  even  if  it  were  really  due  to  him. 

In  a  case  of  forgery  the  name  John  JTNieoll,  signed  to  the  forged  instrument,  was,  in  the  setting 
out  of  the  forged  instrument  in  the  indictment,  written  John  M'NicoU : — Held  not  to  be  a 
variance. 

Forgery. — The  indictment  in  the  first  count  charged  that  on,  &c,  at, 
&c.,  the  prisoner  did  feloniously  forge  a  certain  warrant  and  order  for 
the  payment  of  money,  which  said  warrant  and  order  for  the  payment 
of  money  is  as  follows,  that  is  to  say — 

"  No.  Liverpool,  December  8th,  1847. 

"To  the  Cashiers  of  the  Liverpool  Borough   Bank.     Pay or 

Bearer,  Two  Hundred  and  Fifty  Pounds. 

"<£250.  John  M'Nicole  &  Co.," 

with  intent  to  defraud  one  John  M'Nicoll. 

There  were  several  other  counts,  to  which  it  is  not  material  to  advert. 

It  appeared  that  the  prisoner  was  the  clerk  of  John  M'Nicoll,  and  that 
a  bill  for  156?.  9*.  9d.,  for  which  Mr.  *M'Nicoll  was  bound  to  r*roa 
provide,  falling  due  on  the  8th  of  December,  Mr.  M'Nicoll  on  L 
that  day  signed  a  blank  check,  with  the  signature  "  John  M'Nicoll  & 
Co.,"  and  gave  it  to  the  prisoner,  directing  him  to  fill  the  check  up  with 
the  correct  amount  due  on  the  bill  (which  was  to  be  ascertained  by 
reference  to  the  bill  book),  and  the  expenses  (which  would  amount  to 
about  ten  shillings),  and  after  receiving  the  amount  at  the  Liverpool 
Borough  Bank,  to  pay  it  over  to  a  Mr.  Williamson,  in  order  that  the 
bill  might  be  taken  up.  Instead  of  doing  so,  the  prisoner  filled  up  the 
check  with  the  amount  of  «£250,  which  sum  he  immediately  received  at 
the  Bank,  and  without  paying  any  part  of  the  money  over  to  Mr.  Wil- 
liamson, retained  the  whole  of  it  in  his  own  possession,  in  satisfaction 
of  a  claim  for  salary  which  he  alleged  to  be  due  to  him,  and  in  support 
of  which  be  gave  some  evidence,  but  which  his  master  on  his  cross-exa- 
mination entirely  denied  to  be  due.  On  the  day  after  the  receipt  of  the 
money  on  the  check,  he  sent  in  an  account  of  his  claim,  giving  his  master 
credit  for  the  sum  received  on  the  check. 

JSdward  James,  for  the  prisoner,  objected  that  the  signature  of  the 
prosecutor  to  the  check  being  John  M'Nicoll  &  Co.,  and  the  check 
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as  set  oat  in  the  indictment,  being  John  M'Nicole  &  Co.,  there  was  a 
variance. 

Coltman,  J.,  overruled  the  objection,  being  of  opinion  that  the  sub- 
stituting of  the  letter  e  for  1,  did  not  make  it  a  different  name. 

Edward  James  further  objected,  that  as  the  signature  to  the  check 
was  the  genuine  signature  of  M'Nicoll,  and  as  the  prisoner  was  intrusted 
to  fill  it  up  for  a  specified  sum,  the  filling  it  up  for  a  different  sum,  though 
it  was  a  breach  of  trust,  could  not  be  considered  as  a  forgery. 

Coltman,  J. — I  think,  on  the  authority  of  the  cases  of  *Megina 
Minter  Hart,  7  C.  &  P.  652,(a)  and  Begina  v.  Baternan,  1 
Cox's  Crim.  Cas.  186,(J)  that  this  is  a  forgery. 

E.  James  further  contended,  that  there  was  no  proof  of  an  intention 
to  defraud  Mr.  M'Nicoll,  but  only  to  obtain  from  him  a  sum  of  money 
which  the  prisoner  might  honestly  have  supposed  to  be  due  to  him. 

With  reference  to  this  point, 

Coltman,  J.  (in  summing  up),  told  the  jury  that  if  they  were  satisfied 
that  the  prisoner  was  authorized  only  to  fill  up  the  check  for  the  amount 
of  the  bill  and  expenses,  and  tc  pay  the  proceeds  to  Williamson,  and 
that  he  filled  it  up  for  a  larger  sira,  and  applied  the  money  when  received 
to  his  own  purposes,  that  was  evidence  for  their  consideration  of  an 
intention  to  defraud  Mr.  M'Nicoll,  as  alleged  in  the  indictment. 

Verdict — Guilty. 

Coltman,  J.,  reserved  the  case  for  the  opinion  of  the  fifteen  Judges. 
**tt01       *J°hn  Simon,  for  the  prosecution. 
-*      Edward  James,  for  the  prisoner. 
[Attorneys — W.  SuMleworth,  and  Bogerson  ft  RadcliffeS\ 

BEFORE  LORD  DEN  MAN,  G.  J.;  WILDE,  C.  J.;  POLLOCK,  G.  B.;  PARES, 
B. ;  ALDERSON,  B.  ;  PATTESON,  J. ;  COLERIDGE,  J. ;  COLTMAN,  J. ',  MAULS, 
J. ;  WIGHTMAN,  J.  ;  CRESSWELL,  J.  ;  ERLE,  J. ;  AND  PLATT,  B.     [Jan.  22, 

1848.] 

Brett,  for  the  prisoner,  submitted,  on  the  objection  as  to  the  variance, 
that  the  name  M'Nicoll  and  the  name  M'Nicole  are  not  idem  son&ns,  and 
that  therefore,  there  was  a  variance.     On  the  second  point  he  submit- 

(a)  In  that  case  it  was  held,  that  if  a  person  having  the  blank  acceptance  of  another,  bo  antfe*- 
rixed  to  write  on  it  a  bill  of  exchange  for  a  certain  limited  amount,  and  he  write  on  it  a  bill  of 
exchange  for  a  larger  amount,  with  intent  to  defraud  either  the  acceptor  or  any  other  per?**, 
this  is  forgery. 

(b)  In  that  case,  which  was  a  charge  of  forgery  arising  on  the  filling  np  of  a  blank  check, 
Mr.  Justice  Erie  said,  "  If  a  check  is  given  to  a  person  with  a  certain  authority,  the  agent  u 
oonfined  strictly  within  the  limits  of  that  authority,  and  if  he  choose  to  alter  it,  the  crime  ef 
forgery  is  committed.  If  the  blank  check  was  delivered  to  him  with  a  limited  authority  to 
complete  it,  and  he  filled  it  np  with  an  amount  different  from  the  one  he  was  directed  to  insert; 
and,  if  after  the  authority  was  at  an  end,  he  filled  it  up  with  any  amount  whatsoever,  that  tee 
would  be  clearly  forgery."  And  Mr.  Justice  Pattfon  said,  "  I  quite  agree  with  my  kernel 
Brother,  that  if  the  prisoner  filled  up  the  check  with  a  different  amount  and  for  different  pur- 
poses than  those  which  his  authority  warranted,  the  crime  of  forgery  would  be  undoebtedv 
made  out" 
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ted,  that  this  case  was  distinguishable  from  the  cases  of  Rex  v.  Minter 
Bart,  T  C.  k  P.  652,  1  Moo.  C.  G.  486,  and  Regina  v.  Bateman, 
1  Cox,  Cr.  Ca.  186,  as  the  prisoner  in  the  present  case  had,  to  some 
extent,  a  discretion  which  did  not  exist  in  the  case  of  Minter  Hart,  and 
which  was  the  ground  on  which  it  was  in  that  case  held  that  the  prisoner 
had  committed  a  forgery.  With  respect  to  the  intent  to  defraud,  it 
appeared  that  the  prisoner  had  a  bon&  fide  claim  on  the  prosecutor  for 
the  larger  amount ;  and  if  he  really  had  such  a  claim,  or  bond  fide  be- 
lieved that  he  had,  that  would  entirely  do  away  with  any  imputation  of  an 
intent  to  defraud. 

The  case  was  afterwards  considered  by  the  fifteen  Judges,  who  held 
the  conviction  right. 

m 

♦YORKSHIRE  ASSIZES.  [*531 

BEFORE  MR.  JUSTICE  COLERIDGE. 


REGINA  v.  ALEXANDER  BLENKINSOP. 

A.  desired  William  Wilkinson,  a  mechanic  in  his  service  at  Leeds,  at  weekly  wages,  to  write  his 
name  across  a  blank  stamp,  which  he  did.  A.  wrote  on  it  a  bill  of  exchange  for  148/.  7«.  9rf., 
drawn  on  "  Mr.  William  Wilkinson,  Halifax,"  and  A.  wrote  over  the  aeoeptanoe,  "  Payable  at 
8mith,  Payne,  A  Co.,  Bankers,  London."  A.  intended,  at  the  time  the  acceptance  was  written, 
to  make  the  drawing  to  be  on  a  Mr.  William  Wilkinson,  of  Ilalifax,  there  being  persons  of 
that  name  resident  there,  bnt  none  of  whom  had  given  him  any  authority  to  draw : — Held 
forgery. 

Forgery. — The  first  count  of  the  indictment  charged  that  the  pri- 
soner, on,  &c,  at,  &c,  "  feloniously  did  forge  a  certain  bill  of  exchange, 
to  wit,  a  bill  of  exchange  for  the  payment  of  one  hundred  and  forty- 
eight  pounds,  seven  shillings,  and  ninepence,  then  and  there,  with  intent 
thereby  to  defraud  one  William  Williams  Brown,  and  others."  Second 
count,  that  he  having  in  his  custody  and  possession  a  forged  bill  [de- 
scribed as  before],  uttered  it  with  the  same  intent,  scienter.  The  third 
count  charged  the  forging  of  the  acceptance  of  a  certain  other  bill  with 
the  same  intent.  The  fourth  count  charged  an  uttering  of  the  accept- 
ance with  the  same  intent.  The  fifth  count  charged  the  uttering  of  the 
acceptance,  setting  out  the  bill  thus : — 

"Leeds,  October  22d,  1847. 
"No .    £148  7*.  9e*. 

"  Three  months  after  date  pay  to  myself,  or  order,  the  sum  of  one  hun- 
dred and  forty-eight  pounds,  seven  shillings,  and  ninepence.  Value 
received. 

"Alexander  Blenkinsop. 
«  To  Mr.  W.  Wilkinson,  Halifax, 

"  Payable  London" ; 
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— laying  the  same  intent.  The  sixth  count  charged  the  felonious  utter- 
ing of  an  acceptance  with  the  same  intent.  The  seventh  count  charged 
the  uttering  of  an  altered  acceptance,  knowingly,  with  the  same  intent. 
The  eighth  count  charged  an  uttering  of  an  altered  acceptance,  .setting 
♦5321  *out  ^e  ^'  **  Def°rci  v*tn  the  same  intent.  The  ninth,  tenth, 
J  and  eleventh  counts  were  for  uttering  a  forged  hill  of  exchange,  a 
forged  acceptance,  and  an  altered  acceptance,  with  intent  to  defraud 
William  Wilkinson,  scienter.  The  twelfth,  thirteenth,  and  fourteenth 
counts  were  exactly  similar  to  the  tenth,  eleventh,  and  twelfth  counts, 
except  that  the  intent  was  laid  to  be  to  defraud  Abel  Smith  and  others, 
instead  of  William  Wilkinson. 

It  appeared  that  the  prisoner  had  carried  on  business  as  a  chemical 
manufacturer,  and  had  two  establishments,  one  at  Leeds,  and  the  other 
at  Huddersfield.  He  had  in  his  employ  at  Leeds  a  man  named  William 
Wilkinson,  a  mechanic,  at  weekly  wages  of  16*.,  and  without  any  other 
property.  This  man  was  called,  and  he  proved  the  acceptance  to  be  of 
his  handwriting,  so  far  as  the  mere  name.  He  stated  that  he  wrote  that 
on  a  stamped  paper,  blank,  except  some  printed  parts  of  a  bill  of  ex- 
change, among  which  was  the  place  of  date — "  Leeds :"  that  he  wrote  it 
at  the  prisoner's  house  at  Leeds.  The  prisoner  having  called  him  out 
of  the  yard,  said  to  him :  "  I  have  some  money  to  send  up  this  morning ; 
there  is  no  one  about ;  you'll  do  as  well  as  any  one  else.  I  want  you 
to  write  your  name  here ;  I'll  fill  it  up."  This  witness  said  that  he  knew 
what  a  bill  of  exchange  was ;  that  he  left  his  master  to  fill  it  up  as  he 
pleased ;  and  that  he  was  at  liberty  to  make  it  payable  at  a  banker's  in 
London,  if  he  liked,  or  anywhere  else :  that  he  himself  had  never  lived 
at  Halifax,  nor  received  authority  from  any  one  there  to  accept  a  bill 
for  him.  And  it  was  admitted  that,  at  the  time  of  the  acceptance  being 
thus  written,  the  prisoner  intended  to  make  the  drawing  to  be  on  a  Mr. 
William  Wilkinson,  of  Halifax,  and  that  there  were  persons  of  that  name 
resident  there,  from  none  of  whom  any  authority  had  been  received.  It 
was  proved  that,  when  uttered  by  the  prisoner,  the  bill  was  drawn  as  it 
appears  above  set  out,  and  accepted ;  and  that  over  the  acceptance  were 
the  words — u  Payable  at  Smith,  Payne,  &  Co.,  bankers,  London." 
^pqo-i  *Overend,  for  the  prisoner,  contended  that  neither  the  bill  nor 
J  the  acceptance  were  forged  or  altered ;  and  relied  on  Web69s 
case,  R.  &  R.  C.  C.  405. 

Coleridge,  J.,  overruled  the  objection ;  but  reserved  the  point  for 
the  opinion  of  the  fifteen  Judges. 

Verdict — Not  guilty  on  the  first  count  of  the  indictment ;  bat 
guilty  on  all  the  other  counts. 

R.  Hall,  for  the  prosecution.    ' 

Overend,  for  the  prisoner. 
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BEFORE  LORD  DENMAN,  C.  J. ;  WILDE,  C.  J. ;  POLLOCK,  C.  B.  ;  PARKE,  B.  ; 
ALDERSON,  B.;  PATTESON,  J.  ;  COLERIDGE,  J.  ;  COLTMAN,  J.  ;  MAULE, 
J.;  WIGHTMAN,  J.;  CBESSWELL,  J-  ;  ERLE,  J.;  AND  PLATT,  B.  [Jan.  22. j 

Montagu  Chamber*,  for  the  prisoner. — I  submit,  that,  in  this  case, 
there  was  no  forgery  of  the  acceptance  of  a  bill  of  exchange,  because 
the  acceptance  was  written  on  a  blank  paper  by  the  witness,  who  gave 
his  master  authority  to  use  his  name ;  and  when  the  name  alone  was 
written,  it  was  not  a  bill  of  exchange.  In  the  case  of  Regina  v.  Butter- 
wick,  2  M.  &  Rob.  196,  it  was  held  by  Baron  Parke,  that  the  forging 
an  acceptance  to  an  instrument  in  the  form  of  a  bill,  but  without  the 
drawer's  name,  was  not  a  forgery  of  an  acceptance  of  a  bill  of  exchange, 
although,  when  produced  at  the  trial,  the  names  of  a  firm  were  added 
as  drawers.  So,  in  the  case  of  Abrahams  v.  Skinner,  12  Ad.  &  E.  763, 
an  acceptance  in  blank  on  a  stamp  then  in  use,  on  which,  after  that 
stamp  was  discontinued,  a  bill  of  exchange  was  drawn,  was  held  not  to  be 
a  properly  stamped  bill  of  exchange.  In  the  case  of  Regina  v.  Hawkes, 
2  M.  C.  C.  60,  an  indictment  for  uttering  a  forged  bill  of  *ex-  r*ro4 
change  was  supported  by  proof  of  the  uttering  an  instrument  in  the 
form  of  a  bill  with  a  forged  acceptance  on  it,  tbeugh  no  person  was 
named  as  drawee ;  and  so  in  the  case  of  Gray  v.  Milner,  8  Taunt.  739, 
an  instrument  was  drawn,  payable  to  the  drawer  or  his  order,  at  a  par- 
ticular place,  without  being  addressed  to  any  person  by  name,  and  was 
accepted  by  the  person  residing  at  the  place  where  it  was  made  pay- 
able ;  and  it  was  held  that  the  acceptor  was  liable  upon  such  instrument 
as  a  bill  of  exchange ;  and  Lord  Chief  Justice  Dallas  said  that  "  the  de- 
fendant, by  accepting  it,  acknowledged  that  he  was  the  person  to  whom 
it  was  directed."  But  in  the  case  of  Rex  v.  Webb,  R.  k  R.  C.  C.  405, 
a  bill  of  exchange  was  addressed  "  To  Mr.  Thomas  Bowden,  baize  ma- 
nufacturer, Romford,  Essex  ;"  and  the  prisoner  uttered  this  bill,  with  the 
acceptance  thereon,  made  by  Thomas  Bowden,  who  did  not  live  at  Rom- 
ford, and  was  not  a  baize  manufacturer.  It  was  held,  that  the  adopting 
a  false  description  and  addition  where  a  false  name  was  not  assumed, 
and  where  there  was  no  person  answering  the  description  or  addition, 
was  not  a  forgery.  Mr.  Justice  Bayley,  in  his  work  on  Bills  of  Ex- 
change, 5th  ed.,  p.  549,  says :  "  If  there  be  two  persons  of  the  same 
name,  but  of  different  descriptions  or  additions,  and  one  sign  his  name 
with  the  description  or  addition  of  the  other,  it  is  a  forgery.  Thus,  if 
a  bill  be  addressed  to  A.  B.,  of  London,  merchant,  and  A.  B.,  not  of 
London,  or  not  a  merchant,  accept  it,  the  acceptance  will  be  a  forgery, 
if  there  be  any  A.  B.,  of  London,  merchant.  If  there  be  no  person  of 
that  name,  description,  or  addition,  it  will  not."  The  case  of  Rex  v. 
Webb  is  there  referred  to,  but  it  is  no  authority  for  this  distinction  taken 
by  Mr.  Justice  Bayley,  which  is  not  taken  in  any  other  text  book. 

Cresswell,  J. — The  distinction  taken  by  Mr.  Justice  Bayley  has 

vol.  n. — 44 
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*5351  ^een  acte(*  on*  There  was  a  case  at  the  Old  *Bailey,(a)  where, 
J  on  the  trial  of  a  person  for  forging  a  bill  of  exchange,  purport- 
ing to  be  drawn  by  Henry  Bush,  of  Bristol,  a  witness  named  Henry  Bush, 
not  of  Bristol,  came  and  stated  that  he  drew  the  bill.  It  appeared  that 
there  was  a  Henry  Bush  of  Bristol ;  and  Baron  Rolfe  (before  whom  the 
trial  was)  directed  an  indictment  to  be  preferred  against  the  witness,  who 
was  tried  before  me  and  convicted.(6) 

Montagu  Chambers. — In  the  cases  of  Anne  Lewis,  Fost  Gr.  L.  116, 
and  of  Rex  v.  Bolland,  2  East.  P.  C.  958,  it  was  held,  that  to  use 
falsely  the  name  of  a  fictitious  person  is  as  much  forgery  as  the  false 
using  of  the  name  of  a  real  person ;  and  in  the  case  of  Regina  v.  Roger*, 
8  C.  &  P.  629,  it  was  held,  that  the  signing  a  bill  of  exchange  in  the 
prisoner's  own  name  to  represent  a  fictitious  firm  was  forgery ;  and  if 
these  cases  lay  down  the  correct  rule,  Webb's  ease  is  an  authority  in 
favour  of  the  prisoner. 

Aldbrson,  B. — Suppose,  in  the  lifetime  of  the  late  Mr.  Coutts,  a  bill 
had  been  drawn  upon  "  Thomas  Coutts,  banker,"  and  accepted  by  a 
Thomas  Coutts  out  of  the  streets  ? 

Montagu  Chambers. — It  was  decided  in  the  case  of  Rex  v.  Watts,  B. 
&  R.  C.  C.  436,  that  the  fraudulent  addition  of  the  word  "  bankers" 
was  not  sufficient  to  constitute  a  forgery.  The  counts  for  uttering  all 
charge  the  uttering  to  be  of  a  bill  of  exchange  theretofore  forged ;  and 
they,  therefore,  stand  on  the  same  ground  as  the  counts  for  the  actual 
forgery. 

Sir  F.  Thesiger.  for  the  prosecution,  was  not  heard. 

The  learned  Judges  present  held  the  conviction  right. 

(a)  The  cue  of  Samuel  Sidney  Smith,  tried  at  the  Central  Criminal  Court  on  the  28th  w 
August,  1843. 
(6)  On  the  22d  of  September,  1843,  at  the  Central  Criminal  Court 
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BXFOKB  BARON  BOLFK. 


REGINA  v.  MICHAEL  STOKES. 

An  indictment  for  murder  charged  that  the  prisoner  a  certain  musket,  loaded  with  gttnp  «•#«** 
and  a  leaden  bullet,  to,  against,  and  upon  M.  G.  feloniously,  4c,  "  did  shoot,  disefaar^  y**d 
•end  fort*,"  and  that  he,  "  with  the  leaden  bullet  aforesaid,  out  of  the  musket  aforea*  • ,  *ua 
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and  there,  by  the  force  of  the  gunpowder  10  shot,  discharged  and  sent  forth  as  aforesaid/'  the 
said  M.  G.  did  strike,  Ac.  .—Held  good,  and  that  the  words  "  send  forth,"  and  the  other  added 
words,  which  do  not  ocour  in  the  usual  form,  might  be  rejected  as  surplusage. 

Murder. — The  prisoner  was  indicted  for  the  wilful  murder  of  Mary 
Ann  Garrod. 

The  indictment  had  originally  been  prepared  in  the  usual  form,  but 
before  it  went  up  to  the  grand  jury  it  was  altered  by  the  striking  out  of 
the  word  "and,"  which  is  between  the  brackets,  and  by  the  insertion  of 
the  words  printed  in  italics. 
"  Yorkshire,  1        The  jurors  for  our  lady  the  Queen,  upon  their  oath 

to  wit,  /  present  that  Michael  Stokes,  late  of  the  parish  of  Leeds, 
in  the  county  of  York,  labourer,  on  the  twentieth  day  of  January,  in 
the  eleventh  year  of  the  reign  of  our  sovereign  lady  Victoria,  with  force 
and  arms  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon 
one  Mary  Ann  Garrod,  in  the  peace  of  God  and  of  our  said  lady  the 
Queen  then  and  there  being,  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  make  an  assault,  and  that  the  said  Michael  Stokes  a 
certain  musket  of  the  value  of  five  shillings,  then  and  there  charged  and 
loaded  with  gunpowder  and  one  leaden  bullet  (which  musket  he  the  said 
Michael  Stokes  in  his  right  hand  then  and  there  held),  to,  against,  and 
upon  the  said  Mary  Ann  Garrod  then  and  there  feloniously,  wilfully, 
and  of  his  malice  aforethought  did  shoot  [and]  discharge,  and  send 
forth;  and  that  the  said  William  Stokes,  with  the  leaden  bullet  afore- 
said, out  of  the  *musket  aforesaid,  then  and  there  by  the  force  r+coy 
of  the  gunpowder  so  shot,  discharged,  and  sent  forth  as  afore- 
said,  the  said  Mary  Ann  Garrod,  in  and  upon  the  belly  of  her  the  said 
Mary  Ann  Garrod,  on  the  right  side  of  the  navel  of  her  the  said  Mary 
Ann  Garrod,  then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  strike,  wound,  and  penetrate,  giving  to  the  said  Mary 
Ann  Garrod,  then  and  there,  with  the  leaden  bullet  aforesaid,  so  as 
aforesaid  shot,  discharged,  and  sent  forth  out  of  the  musket  aforesaid 
by  the  said  Michael  Stokes,  in  and  upon  the  said  belly  of  her  the  said 
Mary  Ann  Garrod,  on  the  right  side  of  the  navel  of  her  the  said  Mary 
Ann  Garrod,  one  mortal  wound  of  the  breadth  of  one  inch,  and  of  the 
depth  of  ten  inches,  of  which  said  mortal  wound  the  said  Mary  Ann 
Garrod,  on  the  said  twentieth  day  of  January,  in  the  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  died ;  and  so  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  say  that  the  said  Michael  Stokes 
the  said  Mary  Ann  Garrod,  in  manner  and  form  aforesaid,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  did  kill  and  murder,  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity,  and  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

"  Murder.  "  Bayley." 

"Xd.— C.  J.  F. 

It  was  proved  that  the  prisoner,  who  was  a  soldier,  loaded  his  musket 
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with  a  ball  cartridge,  and  deliberately  shot  Mar y  Ann  Garrod.     The  ball 
passed'  through  her  body  and  killed  her  on  the  spot. 

Dearsley,  for  the  prisoner,  submitted,  first,  that  the  indictment  was 
bad,  leaving  it  uncertain  whether  the  musket  itself  was  shot,  discharged, 
and  sent  forth  out  of  some  other  engine,  as,  for  instance,  an  infernal 
machine,  or  whether  the  musket  was  only  fired  off,  and  the  bullet  dis- 
charged from  it  in  the  usual  way ;  and,  secondly,  if  the  indictment  were 
♦5381  8°°d>  ^e  ev^ence  would  not  warrant  a  conviction,  for  that  *the 
introduction  of  the  words  "  and  send  forth"  showed  the  meaning 
of  the  indictment  to  be,  that  the  musket  itself  was  shot,  discharged,  and 
sent  forth  out  of  some  other  engine,  which  was  not  the  fact. 

Rolfe,  B.,  reserved  the  case  for  the  consideration  of  the  fifteen  Judges. 

Verdict — Guilty. 

T.  F.  Ellis  and  BootKby,  for  the  prosecution. 

Deariley,  for  the  prisoner. 

[Attorneys — Barr,  Lofthouse,  ft  Nelson,  and  Jackson.] 


BEFORE  LORD  DENMAN,  C.  3. ;  WILDE,  C.  J. ;  POLLOCK,  C.  B. ;  PARKE,  B. ; 
PATTESON,  J. ;  COLTMAN,  J. ;  ROLFE,  B. ;  WIGHTMAN,  J.  ;  CRES8WELL,  J. ; 
ERLE,  J. ;   PLATT,  B. ;  AND  WILLIAMS,  J.      [April  20.] 

Dear  shy,  for  the  prisoneW — An  indictment  should  be  in  plain,  simple, 
intelligible  language.  Mr.  Serjt.  Hawkins  says,(a)  "  it  being  the  strict 
rule  of  law  in  these  cases  to  have  the  substance  of  the  fact  expressed 
with  precise  certainty,  the  judges  will  suffer  no  argumentative  certainty 
whatsoever  to  induce  them  to  dispense  with  it ;  for  if  they  should  ever 
be  prevailed  with  to  do  it  in  one  case,  the  like  indulgence  would  be 
expected  from  them  in  others  nearly  resembling  it,  and  then  in  others 
resembling  those,  and  no  one  could  say  where  this  might  end,  which 
could  not  but  endanger  the  subverting  of  one  of  the  most  fundamental 
principles  of  the  law,  by  giving  room  to  judges  by  arguments  from  what 
the  jury  have  found  to  convict  a  man  of  a  fact  they  have  not  found." 
I  have  searched  all  the  precedents,  and  cannot  find  one  that  agrees  with 
the  indictment  in  the  present  case ;  and  the  proposition  I  mean  to  con- 
tend for  is  this, — that  if  the  indictment  means  anything,  it  means 
*"rtQ1  *^at  ^e  P™oner  had  a  musket,  and  that  he  sent  the  mnsket 
J  forth  as  a  missile,  and  that  then  the  allegation  that  the  ball  was 
discharged  from  it  is  repugnant.  The  verb  to  shoot  is  either  active  or 
neuter.  To  shoot  a  musket  may  be  by  firing  at  it  as  a  target.  The 
word  shoot  alone  would  therefore  be  uncertain.  The  word  "  discharge" 
is  proper,  and  answers  to  the  Latin,  exoneravit. 

Pollock,  C.  B. — Exoneravit  was  the  word  used  when  the  indictments 
were  in  Latin. 

Dearsley. — The  word  "  discharge"  would  be  right  if  it  stood  alone;  bat 

(a)  Hawk.  P.  C,  bk.  2,  chap.  23,  s.  82. 
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the  words  "  send  forth"  can  onlj  apply  to  a  missile.  I  now  come  to  the 
question  whether  the  words  "  send  forth"  can  be  rejected  as  surplusage, 
I  apprehend  they  cannot ;  as  joined  with  the  other  words,  they  must  be 
all  taken  to  mean  that  the  musket  was  used  as  a  missile ;  and  in  inter- 
preting these  words  it  would  not  be  proper  to  take  any  subsequent  alle- 
gation to  import  certainty  into  that  which  is  uncertain.  All  the  cases 
in  which  words  have  been  rejected  as  surplusage  differ  from  the  present, 
because  here  the  prisoner  would  not  know  how  to  make  his  defence,  or 
plead  auterfois  acquit,  by  reason  of  the  uncertainty.  And  where  new 
words  are  introduced  into  a  form  used  for  two  hundred  years,  it  is  fair 
to  presume  that  the  new  words  are  introduced  to  mean  something  different 
from  the  old  form,  the  more  especially  when  the  new  expression  "  send 
forth"  has  a  definite  meaning,  and  the  other  words  used  are  of  doubtful 
import. 

The  case  was  considered  by  the  fifteen  Judges,  who  held  the  convic- 
tion right,  and  that  the  additional  words  added  to  the  usual  form  might 
be  rejected  as  surplusage.(a) 

(a)  The  prisoner  was  executed. 


♦LIVERPOOL  SPRING  ASSMES,  1848.(a)  [*540 

(CfotZ  Side). 

BEFORE  MR.   BARON   ROLFK. 

CLARKE  v.  HOLFORD.    March  25. 

Defendant  let  to  plaintiff  certain  premise!,  under  an  agreement  that  the  "  yearly  rent  should  be 
£110  from  the  15th  of  October,  1847;"  and  that  "the  rent  should  be  payable  in  advance,  if 
the  landlord  required  the  same/'  At  the  expiration  of  the  first  quarter,  the  defendant  (the 
landlord)  demanded  27/. 10*.  for  a  quarter's  rent  then  due;  and  as  it  was  not  paid,  he  distrained 
for  the  £110 :— Held,  fint,  that,  after  suoh  demand,  he  had  a  right  to  distrain  for  the  27/.  10«., 
but  not  for  the  £110 ;  secondly,  that  if  the  jury  were  of  opinion  that  the  goods  distrained  were 
no  more  than  sufficient,  if  fairly  sold,  to  realise  the  27/.  10«.,  the  plaintiff  would  be  entitled, 
under  a  count  for  taking  an  excessive  distress,  to  recover  only  nominal  damages ;  thirdly,  that, 
in  assessing  the  damages  under  that  count,  the  jury  were  at  liberty  to  inquire  whether  the 
beet  means  had  been  used  to  asoertain  the  value  of  the  goods  seised  and  sold,  although  it  ap- 
peared that  they  had  been  duly  appraised,  and  that  they  were  sold  at  the  appraised  value ; 
fourthly,  that,  under  a  count  in  trover,  to  recover  damages  for  wrongfully  removing  fixtures 
under  a  distress,  the  plaintiff  was  entitled  to  recover  the  value  of  the  fixtures  as  chattels 
merely. 

Case. — The  first  count  of  the  declaration  was  for  distraining  the  goods 
of  the  plaintiff  when  there  was  no  rent  due ;  the  second  was  for  taking 
an  excessive  distress.     There  was  likewise  a  count  in  trover. 

It  appeared  that  the  defendant  had  let  to  the  plaintiff,  who  was  a 

(a)  These  cases  are  reported  by  John  A.  Russell,  B.  A.,  of  Gray's  Inn,  Barrister-at-Law. 
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sculptor,  certain  premises  situate  in  King-Street,  Manchester,  under  an 
agreement,  the  material  parts  of  which,  so  far  as  the  present  action  was 
concerned,  were  the  following : — 

"  Mr.  Holford  agrees  to  let,  and  Mr.  Clarke  agrees  to  take,"  the  pre- 
mises in  question  "  on  the  following  terms.  The  yearly  rent  to  be  £110 
from  the  15th  of  October,  1847 ;"  and  "  the  rent  shall  be  payable  in 
advance  if  the  landlord  require  the  same." 

After  the  expiration  of  the  first  quarter,  the  defendant,  by  his  agent, 
demanded  of  the  plaintiff  the  sum  of  271. 10*.  as  and  for  a  quarter's  rent 
of  the  premises  in  question;  and  this  sum  not  having  been  paid,  he 
afterwards,  without  making  any  further  demand,  instructed  his  broker 
**>411  to  distrain  for  the  whole  rent,  viz.  £110.  The  plaintiff's  goods 
J  were  accordingly  distrained  upon  and  sold ;  and  certain  fixtures 
were  likewise,  under  colour  of  such  distress,  removed  from  the  premises 
and  sold.  The  goods  sold  under  the  distress  consisted  chiefly  of  sculp- 
tures, casts,  and  other  articles  of  that  description ;  and  the  plaintiff,  in 
order  to  support  the  second  count  of  the  declaration,  gave  evidence  to 
show  that  these  articles  had  been  appraised  by  incompetent  persons,  and 
that  they  had  been  sold  for  sums  which  were  much  under  their  valae. 
On  the  first  count  of  the  declaration  it  was  contended  for  the  plaintiff, 
that  the  defendant  had  no  right  to  distrain,  inasmuch  as,  by  the 
terms  of  the  agreement  uri0r  which  he  became  tenant  to  the  defendant, 
the  latter  had  no  power  to  demand  payment  of  less  than  a  whole  year's 
rent;  and  that  less  having  been  demanded,  there  was  at  the  time  of  the 
distress  no  rent  due.  And,  under  the  count  in  trover,  the  plaintiff 
claimed  damages  for  the  sale  of  the  fixtures. 

Baines  and  J.  Henderson,  for  the  defendant. — First,  there  is  no  count 
in  this  declaration  under  which  the  plaintiff  can  claim  for  the  fixtures. 
[Rolfe,  B. — The  declaration  contains  a  count  in  trover;  that  is  suffi- 
cient.^)] Then  as  to  the  first  count  of  the  declaration,  namely,  that  the 
defendant  distrained  when  no  rent  was  due :  it  is  submitted  that  either 
£110  or  271.  10s.  was  due  for  rent  at  the  time  of  the  distress  complained 
of.  By  the  agreement  between  these  parties,  the  rent  of  the  premises 
in  question  was  to  be  payable  in  advance,  if  the  landlord  required  the 
same.  Now  there  is  no  proof  that  the  landlord  did  require  the  same; 
and  it  is  submitted  that,  whatever  rent  was  then  payable,  actually  became 
due  by  virtue  of  such  requisition.  On  the  first  count,  therefore,  the 
plaintiff  must  fail.  But,  further,  the  effect  of  the  requisition  of  a  quar- 
ter's rent  was  to  make  all  the  rent  due.  Looking  at  the  agreement,  the 
♦^4.91  renfc  thereby  *made  payable  is,  primfi,  facie,  an  annual  rent ;  and 
J  this  being  the  case,  the  requisition  made  the  whole  rent  due  in 
%olido.  The  second  count,  therefore,  is  not  sustainable.  Then  as  to  the 
third  count.  This  distress  was  made  by  the  defendant's  broker  under  an 
authority  from  the  defendant ;  but  the  defendant  gave  the  broker  no 

(a)  And  Me  Dalton  t.  WkitUm,  3  Q.  B.  901. 
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authority  to  distrain  upon  or  remove  fixtures ;  the  authority  was  to  dis- 
train upon  goods  and  chattels  only.  The  removal  of  the  fixtures  was 
thus  an  unauthorized  act  of  the  defendant's  agent,  for  which,  it  is  sub- 
mitted, that  the  defendant  is  not  liable.  Notwithstanding  the  count  in 
trover,  therefore,  the  plaintiff  as  to  that  part  of  his  case  must  fail. 

Wilkins,  Serjt.,  and  Orompton,  contr&.  Under  this  agreement  it  is 
stipulated  that  the  rent  shall  be  payable  in  advance,  if  the  landlord 
require  the  same.  But  no  demand  was  ever  made  by  the  defendant  before 
distraining  on  the  plaintiff,  except  for  rent  in  arrear.  No  demand, 
therefore,  was  ever  made  according  to  the  contract  between  the  parties, 
and,  accordingly,  no  rent  became  due  by  reason  of  such  demand.  The 
demand  was  simply  for  a  quarter's  rent.  But  in  this  case  there  could  be 
no  quarter's  rent,  because,  under  the  agreement,  the  rent  could  only  be- 
come due  annually.  At  all  events,  the  defendant  had  no  right  to  dis- 
train for  £110.  On  this  point  the  case  of  Mallam  v.  Arden,  10  Bing. 
299,  is  an  authority  for  the  plaintiff.  In  that  case  the  defendant  reserved 
a  rent  payable  quarterly  or  half-quarterly,  if  required ;  and  the  defend- 
ant having  received  the  rent  quarterly  for  a  twelvemonth,  it  was  held, 
that  he  could  not,  without  notice,  distrain  for  a  half-quarter's  rent :  and 
Alderson,  J.,  in  delivering  his  judgment,  said :  "  Distress  is  in  ordinary 
cases  a  demand,  because  the  tenant,  by  his  bargain,  ought  to  be  at  hand 
to  pay  his  rent  when  due.  But  in  the  case  of  a  penal  rent,  a  tenant, 
not  knowing  whether  his  landlord  will  insist  on  the  penal  rent,  is  not 
bound  to  be  ready  to  pay  before  *notice.  There  distress  is  not  r^cjo 
equivalent  to  a  demand,  and  cannot  be  made  before  a  demand  in  *- 
fact."  This  is  precisely  in  point  for  the  plaintiff.  In  this  case  the  rent 
of  £110  was  a  penal  rent,  and  accordingly  the  landlord  was  not  entitled 
to  distrain  for  it  without  notice.  As  to  the  last  point :  if  the  broker  in 
making  this  distress  acted  wrongfully,  the  landlord  is  liable,  on  the  prin- 
ciple of  respondeat  superior.  On  the  count  in  trover,  therefore,  the 
plaintiff  is  entitled  to  recover. 

Baines  replied. 

Rolfe,  B.,  in  summing  up. — It  appears  to  me  that,  according  to  the 
terms  of  this  contract,  if  the  landlord,  at  any  reasonable  time  before 
making  the  distress,  demanded  any  rent,  then  to  the  extent  of  that 
demand  there  was  rent  due.  Now  a  quarter's  rent,  namely  271.  10$., 
was  demanded  before  this  distress  was  made ;  and  I  think,  therefore, 
that  the  moment  that  sum  was  demanded,  and,  consequently,  before  the 
distress,  it  became  due.  It  is  clear  to  me,  therefore,  that  on  the  first 
count  the  plaintiff  must  fail.  Then  as  to  the  second  count.  The  plain- 
tiff says  that,  supposing  271.  10s.  to  have  been  due,  you  the  defendant 
distrained  for  £110,  and  I  am  therefore  entitled  to  compensation.  And 
so  I  think  he  is.  The  defendant,  in  my  opinion,  had  no  right  to 
distrain  for  the  £110;  and  on  that  count,  therefore,  he  must  fail. 
At  the  same  time,  however,  if  you  are  of  opinion  that  the  goods  dis- 
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trained  would,  if  fairly  sold,  have  realized  no  more  than  the  sum  due, 
viz.  271.  10*.,  the  plaintiff  will  be  entitled,  on  that  count,  to  nominal 
damages  only.  As  to  the  third  count,  the  landlord  had  no  right  to  dis- 
train the  fixtures,  and  for  the  value  of  these  the  plaintiff  is,  at  all  events, 
entitled  to  a  verdict. 

Wilkins,  Serjt.,  submitted,  that  on  the  last  count  the  plaintiff  was 
entitled  to  damages  according  to  the  value  of  the  fixtures  to  him,  and 
not  merely  with  reference  to  the  sum  for  which  they  sold. 


*644] 


*Rolfb,  B. — I  think  that,  in  this  action,  the  plaintiff  is  entitled 


to  recover  the  value  of  the  fixtures  as  chattels  merely.  Probably 
the  defendant  may  be  liable  to  another  action  for  having  brought  them 
into  that  state. 

Baines  submitted,  that  the  goods  in  this  case  having  been  appraised 
and  sold  according  to  law,  the  jury  could  not  consider  the  question  as 
to  whether  they  had  been  appraised  and  sold  at  the  best  price ;  and  he 
referred  to  the  case  of  Walter  v.  Rumbal,  1  Ld.  Raym.  53,  where,  in 
trover  for  goods  wrongfully  distrained,  the  jury  found  a  special  verdict ; 
and,  on  its  being  objected  thereto  that  the  jury  did  not  find  that  the 
goods  were  sold  for  the  best  price,  the  Court  answered,  "that  that  shall 
be  intended,  since  the  appraisers  were  sworn." (a) 

Rolfe,  B. — It  is  for  the  jury  to  say  whether  or  not  the  goods  in  this 
case  were  to  be  valued  as  if  they  had  been  mere  ordinary  goods ;  and  I 
think  that,  unless  they  are  satisfied  that  the  best  meant  were  taken  in 
order  to  ascertain  their  value,  the  fact  of  their  having  been  sold  at  the 
appraised  value  makes  no  difference.  Verdict  for  the  plaintiff. 

Wilkins,  Serjt.,  and  Crompton,  for  the  plaintiff. 

Baines  and  J.  Henderson,  for  the  defendant. 

[Attorneys — Blair,  and  Ounliffes  $  CoJ] 

(a)  See  res.  5. 
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A.  sold  to  B.,  by  sample,  twenty-four  sacks  of  flour,  part  of  a  lot  of  217  sacks  belonging  to  An 
which  were  lying  at  the  warehouse  of  one  M.,  and  he  also  gave  B.  a  delivery-order  on  1L,  is 
pursuance  of  which  M.  transferred  twenty-four  sacks  of  flour  to  B.'b  name  in  his  books ;  sad 
afterwards  delivered  twelve  sacks  of  the  flour  to  B.,  which  B.  paid  for.  No  appropriation  of 
any  particular  twenty-four  sacks  was  ever  made  for  B.  The  flour  contained  in  the  twelve  aub 
delivered  was  found,  on  examination,  not  to  correspond  with  the  sample,  and  B.  consequently 
refused  to  accept  or  pay  for  the  remaining  twelve : — Held,  that  A.  could  not  recover  the  priei 
of  these  twelve  sacks  in  an  action  for  goods  sold  and  delivered. 

Whether,  in  such  a  case,  goods  bargained  and  Bold  would  lie,  quaere  t 

Debt  for  goods  sold  and  delivered.     Plea,  never  indebted. 

It  appeared  that  the  plaintiff,  by  his  agent,  had  sold  to  the  defendant, 
by  sample,  twenty-four  sacks  of  a  particular  kind  of  flour,  called 
"  Thorpe's  XX.  flour,"  at  67*.  per  sack.  At  the  time  of  the  sale,  the 
twenty-four  sacks  of  flour  in  question  were  lying  at  the  warehouse  of 
one  Moore,  a  carrier,  in  Manchester ;  and  they  formed  part  of  a  lot  of 
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217  sacks  of  "  Thorpe's"  flour  belonging  to  the  plaintiff,  which  were 
then  lying  at  the  same  warehouse.     The  sale  was  merely  a  general  sale 
of  twenty-four  sacks  of  "  Thorpe's"  flour,  accompanied  by  the  handing 
over  to  the  defendant  of  a  delivery-order  on  Moore ;  and,  after  the  sale, 
twenty-four  sacks  of' "Thorpe's"  were  transferred  to  the  defendant's 
name  in  Moore's  books,  but  there  was  no  appropriation  made  by  Moore 
for  the  defendant  of  any  particular  twenty-four  sacks.    Of  the  quantity 
of  flour  so  sold  as  above  mentioned,  twelve  sacks  were  subsequently  de- 
livered by  Moore  to  the  defendant,  and  paid  for  by  the  latter;  and  these 
twelve  sacks  had,  it  appeared,  been  taken  indiscriminately  from  the  bulk. 
On  examining  these  twelve  sacks  the  defendant  discovered,  that  the 
quality  of  the  flour  they  contained  did  not  correspond  with  the  sample ; 
and  he  afterwards  complained  of  this  to  the  plaintiff's  agent,  and  wished 
to  be  relieved  from  taking  the  remainder.     To  this  the  plaintiff's  agent 
refused  to  accede ;  but,  at  the  same  time,  he  offered  to  allow  the  defend- 
ant to  take,  instead  of  them,  twelve  sacks  of  flour  of  another  mark.   The 
defendant,  however,  never  applied  to  Moore,  either  for  the  remainder  of 
the  flour  originally  sold,  nor  for  that  which  the  plaintiff's  agent  had 
offered  to  substitute  for  it;  and  at  the  time  the  action  was  brought  there 
were  remaining  in  Moore's  warehouse  twelve  sacks  of  the  lot  of  217  of 
"  Thorpe's"  flour,  which  were  there  at  the  time  of  the  sale,  and  which 
twelve  *sacks,  the  plaintiff  contended,  had  been  sold  and  deli-  r*r4ft 
vered  to  the  defendant.  *- 

Rolfe,  B. — How  is  it  made  out  that  these  goods  were  sold  and  deli 
vered  to  the  defendant  ? 

Monk,  for  the  plaintiff. — The  effect  of  the  delivery-order  handed  by 
the  plaintiff's  agent  to  the  defendant,  and  the  consequent  transfer,  by 
Moore,  of  twenty-four  sacks  of  "Thorpe's"  flour  in  terms  of  the  con- 
tract, and  of  that  order,  into  the  defendant's  name,  constituted  Moore 
the  agent  of  the  defendant ;  and  this,  it  is  submitted,  is  sufficient  proof 
to  support  a  count  for  goods  sold  and  delivered. 

WatBon^  contriL — There  is  no  proof  of  a  specific  sale  of  any  twenty- 
four  sacks  of  flour  to  the  defendant.  It  is  evident,  therefore,  that  an 
action  for  goods  sold  and  delivered  will  not  lie  in  this  case ;  and  it  is  a 
question  whether  even  goods  bargained  and  sold  would  lie. 

Rolfe,  B. — The  single  question  in  this  case  is,  whether  these  goods 
were  sold  and  delivered  ?  I  think  they  were  not.  Probably  it  was  a 
bargain  and  sale :  but  that  is  a  very  different  case  from  one  of  goods 
sold  and  delivered.(a) 

Accordingly  The  plaintiff  was  nonsuited. 

(a)  See  the  cue  of  Wood  t.  Tanell,  «  Q.  B.  234,  in  which  it  was  held,  that  the  goods,  the  rob*  * 
jeet  of  that  action,  had  been  delivered,  because  it  was  clear  that  the  vendees  knew  that  they 
were  lying  at  a  certain  warehouse  to  their  use,  and  that  they  mighty  by  applying  to  the  ware- 
houseman, have  obtained  them.  In  that  case,  however,  it  appeared  that,  after  the  sale,  the  ven* 
dees  had  had  the  goods  weighed  at  the  warehouse ;  and  this  circumstance  distinguishes  it  from 
the  ease  in  the  text 

yol.  n. — 15  2  a  2 
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Monk  and  T.  Jones,  for  the  plaintiff. 
Watson,  for  the  defendant. 

[Attorneys — Horner,  and  Ferns."] 
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If  the  holder  of  a  dishonoured  bill  sends  a  messenger  once,  in  due  time  and  during  basinet* 
hours,  to  the  place  of  business  of  a  party  who  is  entitled  to  receire  notice  of  the  dishonour  of 
such  bill,  for  the  purpose  of  giving  such  notice,  and  there  be  no  one  in  attendance  to  receiv* 
it,  that  is  equivalent  to  a  verbal  notice  of  dishonour. 

Debt  for  goods  sold  and  delivered. 

The  defendant  pleaded,  amongst  other  pleas,  a  plea  which  stated  in 
substance,  that,  as  to  99Z.  15*.  parcel,  &c,  he  the  defendant  delivered 
to  the  plaintiff,  on  account  of  that  sum,  a  bill  of  exchange  for  the  sum 
of  99Z.  15s.,  which  bill  was  endorsed  by  the  defendant ;  and  that  the 
plaintiff  did  not  give  to  the  defendant  due  notice  of  the  dishonour  of  the 
said  bill.  To  this  the  plaintiff  replied,  that  he  did  give  to  the  defendant 
due  notice  of  the  dishonour  of  the  said  bill. 

In  order  to  show  that  due  notice  of  dishonour  had  been  given  by  the 
plaintiff,  it  was  proved  that  he  the  plaintiff  took  the  bill  in  question,  as 
•endorsee  from  the  defendant,  in  payment  for  goods.     The  bill  became 
due  in  London,  on  the  2d  of  October,  1847.     It  was  duly  forwarded  to 
Manchester,  where  the  parties  resided,  and  it  was  taken  by  a  clerk  of 
the  plaintiff,  in  due  time  and  during  business  hours,  to  the  counting- 
house  of  the  defendant,  for  the  purpose  of  his  giving  notice  that  it  had 
ibeen  dishonoured.    On  the  arrival  of  the  clerk  at  the  defendant's  count- 
ing-house, he  found  that  it  was  shut  up,  and  that  there  was  no  one  on 
the  spot  to  whom  he  could  deliver  his  message ;  and  he  afterwards  called 
At  the  counting-house  several  times,  but  without  being  able  to  obtain 
:admittance,  or  seeing  any  one  with  whom  to  leave  the  notice.     Accord- 
ingly, no  notice  of  the  dishonour  of  the  bill  was  ever  left  for  the  de- 
fendant. 

Atherton,  for  the  plaintiff. — The  case  of  Crosse  v.  Smith,  1  M.  &  Sd. 
545,  is  an  authority  to  show,  that  what  was  done  in  this  case  was  suffi- 
cient to  sustain  the  allegation  in  the  plaintiff's  replication,  viz.,  that  he 
did  give  due  notice  of  the  dishonour  of  this  bill.    The  facts  of  that  case, 
as  they  were  *stated  by  Lord  Ellenborough,  in  delivering  the 
J  judgment  of  the  Court,  are  very  like  those  of  the  case  now  under 
consideration.     The  bill,  which  was  the  subject  of  dispute  in  that  case, 
became  due  in  London  on  the  12th  of  April,  1810.    On  the  next  day  it 
was  returned,  with  a  protest,  to  the  endorsee  at  Hull,  who  received  it 
on  Sunday,  the  15th  of  April.  On  the  Monday,  between  ten  and  eleven 
in  the  morning,  the  endorsee's  cashier  took  it  to  the  counting-home  of 
the  drawers,  to  give  notice — knocked  at  the  door  and  found  nobody 
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there ;  and,  after  waiting  a  few  minutes,  he  returned  to  the  counting- 
house  of  the  endorsee.  "  That,"  said  Lord  Ellenborough  (1  M.  &  Sel. 
554),  "  brings  it  to  the  question,  whether  sending  a  bill  by  a  clerk  after 
ten  o'clock,  and  knocking  and  waiting  at  the  counting-house  door,  was 
sufficient  notice  in  point  of  law :  and  we  think  that  it  was.  The  period 
from  ten  to  eleven  was  a  time  during  which  a  merchant's  counting-house 
ought  to  be  open  and  some  person  expected  to  be  met  with  there.  The 
counting-house  is  the  place  where  all  appointments  respecting  the  joint 
business,  and  all  notices  should  be  addressed ;  and  it  is  the  duty  of  fhe 
merchant  to  take  care  that  a  proper  person  be  in  attendance.  It  has, 
however,  been  argued,  that  notice  in  writing  left  at  the  counting-house 
or  put  into  the  post  was  necessary:  but  the  law  does  not  require  it — and 
with  whom  was  it  to  be  left  ?  Putting  a  letter  in  the  post  is  only  one 
mode  of  giving  notice :  but  where  both  parties  are  residing  at  the  same 
post  town,  sending  a  clerk  is  a  more  regular  and  less  exceptionable 
mode."  On  the  authority  of  this  case,  therefore,  it  is  clear  that  the 
present  defendant  had  sufficient  notice  of  the  dishonour  of  the  bill  in 
question. 

Martin,  contrcL,  submitted,  that  the  facts  proved  might  show  a  suffi- 
cient excuse  for  not  giving  the  defendant  notice  of  dishonour,  but  that 
they  were  not  equivalent  to  such  notice.  *The  allegation  in  the  p^^Q 
replication,  however,  was,  that  notice  of  dishonour  had  been  '- 
given;  and,  consequently,  that  allegation  was  not  supported  by  the 
evidence. 

Rolfb,  B. — I  understand  Mr.  Atherton  to  say,  that  if,  as  was  done 
in  this  case,  a  party  sends  a  messenger  once,  in  due  time  and  during 
the  hours  of  business,  to  the  place  of  business  of  another  party,  who  is 
entitled  to  have  notice  of  the  dishonour  of  a  bill,  for  the  purpose  of 
giving  such  notice,  and  there  be  no  one  there  to  receive  it,  that  is  equiva- 
lent to  verbal  notice ;  and,  on  the  authority  of  the  case  referred  to,  I 
am  of  opinion  against  the  defendant  on  this  point.  In  that  case  Lord 
Ellenborough  says  expressly,  that  the  Court  were  of  opinion,  that  "  send- 
ing the  bill  by  a  clerk  after  ten  o'clock,  and  knocking  and  waiting  at  the 
counting-house  door,  was  sufficient  notice  in  point  of  law."  But  for  that 
case,  I  should  have  been  inclined  to  rule,  that  by  these  circumstances 
notice  of  dishonour  had  merely  been  dispensed  with. 

Verdict  for  the  plaintiff. 

Atherton,  for  the  plaintiff. 

Martin,  for  the  defendant. 

[Attorneys — Allen,  and  J.  H.  Law.] 
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♦650]  *(Orown  Side.) 

BEFORE  MR.   BARON  ALDERSON. 

REGINA  v.  ABRAHAM.    March  27. 

A  statement  made  by  a  prisoner  before  suspicion  attaches  to  him,  and  before  search  made,  is 
order  to  account  for  his  possession  of  property,  which  he  is  afterwards  charged  with  haras; 
stolen,  is  admissible  as  evidence  for  him. 

The  prisoner  was  indicted  for  burglary. 

It  appeared  that  the  shop  of  the  prosecutor  had  been  broken  into,  and 
a  number  of  jars  containing  sweetmeats  stolen  therefrom ;  and  the  evi- 
dence on  which  the  prisoner  was  charged  was,  that,  shortly  after  the 
robbery,  four  glass  jars  containing  sweetmeats  which  had  been  taken 
from  the  prosecutor's  shop,  were  found  in  the  prisoner's  house.  The 
jars  so  found  were  not  in  any  way  concealed. 

The  prisoner's  counsel,  in  addressing  the  jury  for  the  defence,  urged 
that  this  last  circumstance  was  consistent  with  the  account  which  the 
prisoner  himself  had,  as  he  was  instructed,  given  of  the  way  in  which 
the  articles  in  question  had  come  into  his  possession ;  namely,  that  he, 
the  prisoner,  had  found  them  in  a  field,  as  he  was  going  from  his  own 
house  to  a  well  for  water.  But  no  witnesses  were  called  to  prove  this 
statement. 

Alderson,  B.,  in  charging  the  jury,  said,  that  if  it  had  appeared  that, 
before  suspicion  attached  on  the  prisoner,  he  had  given  this  account  of 
his  possession  of  the  property  to  his  neighbours, — the  property  being 
there  at  the  time,  and  before  search  made, — he  had  not  the  slightest 
doubt  that,  valeat  quantum,  this  would  have  been  very  competent  evidence 
for  the  prisoner.  The  prisoner  was  found  guilty. 

Monk,  for  the  prosecution. 

J.  Pollock,  for  the  prisoner. 


♦551]  *(OM  Side.) 

BEFORE  MR.   BARON  ROLFE. 


GALLEY  (Administratrix  of  J.  GALLEY,  deceased)  v.  TAYLOR. 

March  29. 

To  assumpsit  on  a  guarantee,  the  defendant  pleaded,  that  the  guarantee  was  giren  by  him  * 
certain  terms,  which  limited  the  liability  of  him  the  defendant  thereunder,  and  the  plaintiff 
traversed  this  plea : — Held,  that,  in  this  state  of  the  record,  the  plaintiff  was  not  at  liberty  » 
object  to  the  admissibility  of  eridence  to  prove  what  those  terms  were,  on  the  ground  lb* 
thoy  were  not  shown  to  have  been  reduced  into  writing. 
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Assumpsit  on  a  guarantee  given  by  the  defendant  to  J.  Galley,  the 
intestate,  to  secure  payment  of  the  price  of  any  cottons  which  might  be 
sold  to  one  Milne  by  the  said  J.  Galley,  to  the  extent  of  £300. 

The  defendant  pleaded  several  pleas ;  one  of  which  was,  in  substance, 
as  follows :  viz.  that  the  contract  of  guarantee  in  the  declaration  men- 
tioned was  entered  into  by  the  defendant  upon  the  statement  and  assu- 
rance of  the  said  J.  Galley,  the  intestate,  that  performance  of  the  said 
contract  would  not  be  enforced  against  him  by  the  said  J.  Galley,  or  by 
any  one  claiming  through  him  ;  and  upon  a  representation  by  the  said 
J.  Galley,  that  the  said  guarantee  was  wanted  by  him,  merely  for  the 
satisfaction  of  certain  bankers  of  the  said  J.  Galley  to  the  defendant 
unknown ;  and  that  the  said  contract  of  guarantee  was  entered  into  by 
the  defendant  on  those  conditions  only. 

Replication,  traversing  the  above  plea.  Issue  thereon. 
It  appeared  that  J.  Galley,  the  intestate,  had  been  a  cotton-merchant, 
and  that  Milne  was  a  cotton-spinner.  At  the  time  the  guarantee  declared 
on  was  given,  Milne  owed  J.  Galley  £1000,  which  was  secured  to  the 
hitter  by  a  mortgage  of  the  former's  mill ;  and  he  likewise  owed  to  J. 
Galley  the  sum  of  £147  for  money  lent ;  and  it  was  stated  in  the  open- 
ing of  the  defendant's  case,  that,  at  the  time  the  guarantee  was  entered 
into,  the  defendant  was  told  by  J.  Galley,  that  the  said  guarantee  was 
being  taken  from  him,  the  defendant,  merely  as  a  matter  of  form,  and 
only  for  the  purpose  of  its  being  shown  to  his,  J.  Galley's,  bankers, 
♦who  had  expressed  some  dissatisfaction  at  the  state  of  his  account  r*rzo 
owing  to  his  advances  to  Milne.  *- 

On  its  being  proposed  to  give  evidence  in  support  of  this  statement, 
Martin,  for  the  plaintiff,  objected. — This  is  a  parol  statement  qualify- 
ing a  written  contract,  and  there  is  no  allegation  that  any  fraud  was 
practised  on  the  defendant.  But,  in  the  absence  of  fraud,  it  must  be 
shown  that  such  qualifying  statement  was  reduced  into  writing,  other- 
wise it  cannot  be  received  in  evidence. 

Rolfe,  B. — Then  what  becomes  of  your  issue  on  the  special  plea  ?  If 
there  had  been  a  written  qualification  of  this  guarantee,  that  would  have 
been  admissible  in  evidence  under  the  general  issue.  The  special  plea 
may,  therefore,  be  a  bad  plea ;  but,  however  this  may  be,  I  do  not  see 
how,  in  the  present  state  of  the  record,  I  can  exclude  the  evidence. 
The  case  afterwards  went  to  the  jury ;  and  there  was  a 

Verdict  for  the  plaintiff. 
Martin  and  Orompton,  for  the  plaintiff. 
KnowU*  and  J.  Simon,  for  the  defendant. 

[Attorneys — Parry  aUd  Harri*.] 
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notwithstanding  this,  the  plaintiff  did,  in  fact,  on  the  arrival  of  that 
vessel,  proceed  to  load  her,  agreeably  to  the  above  instructions;  and  it 
was  contended,  that,  he  having  done  so  in  the  exercise  of  what  he  con- 
s|t--ft-|  sidered  to  be  *a  sound  discretion,  reference  being  had  to  the 
J  instructions  received  from  the  defendants,  and  not  having  bar- 
gained to  take  2J  per  cent.,  it  was  for  the  jury  to  say  to  what  commis- 
sion he  was  reasonably  entitled ;  and  it  was  further  contended,  that,  as 
the  defendants  had,  by  their  instructions  to  the  plaintiff  to  load  the 
«  Windermere"  out  of  the  cargo  of  the  "  Magistrate,"  made  the  get- 
ting of  the  two  cargoes  one  transaction  in  fact,  he  was  entitled  to  5  per 
cent,  commission  in  both  cases. 

Before  the  evidence  for  the  plaintiff  was  gone  into, 

Watson,  for  the  defendants,  submitted  that  the  question  in  the  cause 
turned  entirely  on  the  letters  which  had  passed  between  the  defendants 
and  the  plaintiff.  The  plaintiff  was  under  no  contract  to  load  the 
"  Windermere ;"  it  was  optional  on  his  part  to  do  this  or  not.  The 
case,  in  short,  was  just  this,  namely,  that  the  "  Windermere"  having 
been  sent  out  on  certain  terms,  which  appeared  by  the  defendants'  let- 
ters to  the  plaintiff,  the  latter  chose  to  take  that  vessel,  and  to  load  her 
agreeably  to  the  defendants'  instructions ;  but  it  was  impossible  to  say 
that  the  defendants  had  ever  contracted  to  pay  more  than  2£  per  cent. 
for  that  service. 

Martin  replied. 

Rolfe,  B. — I  think  that  the  plaintiff  might  have  said,  in  answer  to 
the  defendants'  letter,  "I  will  not  load  the  'Windermere'  on  those 
terms."  I  own  that  I  took  Mr.  Watson* 8  jiew  of  the  case  whilst  the 
letters  were  being  read. 

The  parties  ultimately  agreed  to  withdraw  a  juror. 

Martin  and  Atherton,  for  the  plaintiff. 

Watson  and  Orompton,  for  the  defendants. 

[Attorneys — Yates,  jun.,  and  Norris.'] 


♦557]      *SANDERS  and  Others  v.  JAMESON.    April  1. 

A  custom  of  the  Liverpool  corn  market, — that,  when  corn  is  Bold  by  sample,  if  the  buyer  does 
not»  on  the  day  the  corn  is  sold,  examine  the  bulk  and  reject  it,  he  cannot  afterwards  reject  it| 
or  refuse  to  pay  the  whole  price : — Held,  to  be  a  reasonable  custom. 

Semble,  that  an  article  sold  by  sample  cannot  in  any  case  be  rejected  as  not  corresponding  wits 
the  sample,  except  within  a  reasonable  time. 

Assumpsit  for  goods  bargained  and  sold.  The  material  plea  was  non 
assumpsit. 

lr.  appeared  that  the  plaintiffs,  on  the  4th  of  May,  1847,  sold  to  the 
defendant  a  quantity  of  white  Indian  corn,  on  the  following  terms,  tii. 
— "  350  quarters  white  Indian  corn  at  52s.  free  on  board,  ship-damaged 
rejected ;  payment  in  one  month :"  the  meaning  of  which  last  stipula- 
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tion  appeared  to  be,  that  the  vendee  was  allowed  a  month  to  take  the 
corn  away.  By  defendant's  direction,  the  corn  was  to  be  shipped  for 
Drogheda  in  Ireland.  There  was  contradictory  evidence  as  to  whether 
the  sale  had  been  by  sample,  and  if  so,  by  what  sample ;  but  it  was 
proved,  that,  after  the  sale,  an  agent  had  been  appointed  by  the  defend- 
ant to  superintend  the  weighing  and  loading  of  the  corn  sold,  and  that 
on  the  22d  or  25th  of  May,  whilst  the  loading  was  going  forward,  this 
jnan,  thinking  that  the  corn  was  not  good,  took  a  portion  of  it  to  the 
defendant  in  a  handkerchief,  and  pointed  out  to  him  certain  defects  in 
its  quality.  The  defendant,  however,  notwithstanding  this,  ordered  the 
man  to  go  back  to  the  ship,  and  to  proceed  with  the  weighing  and  load- 
ing. The  corn  was  accordingly  shipped  for  Drogheda ;  and  on  its  arri- 
val there,  and  about  a  month  after  the  sale,  the  consignee  wrote  com- 
plaining of  its  quality,  and  rejecting  it ;  whereupon  the  defendant  refused 
to  pay  the  purchase-money. 

Evidence  was  given  of  the  following  custom  of  the  Liverpool  corn 
market,  namely,  that,  if  corn  be  sold  by  sample,  and  the  buyer  does  not, 
on  the  day  the  corn  is  sold,  examine  the  bulk  and  reject  it,  he  cannot 
afterwards  reject  it,  or  refuse  to  pay  the  whole  price ;  and  it  was  further 
proved,  that,  as  the  Liverpool  corn-market  closes  at  half-past  one  o'clock 
in  the  afternoon,  sales  made  later  in  the  day  were,  for  the  purpose  of 
this  custom,  regarded  as  sales  of  the  day  following. 

♦Such  being  the  principal  facts  of  the  case,  it  was  contended  by  r+rro 

Martin,  for  the  plaintiffs,  first,  that  the  corn  which  was  the  sub-  *- 
ject  of  the  contract  of  the  4th  of  May  had  not  been  sold  by  sample.  The 
meaning  of  that  contract  was,  that  the  sale  was  of  corn  which  had  not 
been  "  ship-damaged ;"  and  the  buyer  being  thus  put  on  his  guard  as  to 
this,  had  a  right  to  reject  such  part  of  it  as  was  ship-damaged.  But  it 
was  clear  that  this  rejection  should  have  taken  place  within  a  reasonable 
time, — at  all  events  before  the  corn  was  shipped  from  Liverpool ;  for 
the  defendant's  own  agent  had  taken  a  sample  of  the  corn  before  it  left 
Liverpool,  and  had  pointed  out  to  him  the  very  defect  now  complained 
of,  and  yet  he  had  ordered  it  to  be  sent  to  Ireland.  He  had  therefore 
elected  to  accept  the  corn,  and  he  could  not  now  reject  it.  But, 
secondly,  if  the  jury  should  be  of  opinion  that  the  sale  was  by  sample, 
then  the  defendant  would  be  bound  by  the  custom  of  the  Liverpool  corn- 
market  ;  and  it  was  clear,  that,  according  to  that  custom,  it  was  now  too 
late  to  seek  to  reject  the  corn,  or  to  refuse  to  pay  the  price. 

Rolfe,  B.,  in  summing  up,  said : — Although  no  mention  is  made  in 
this  contract  of  the  sale  being  by  sample,  still  I  suspect  that,  if  the 
matter  were  investigated,  it  would  appear  that  a  contract  for  the  sale  of 
corn  is  always  a  contract  for  a  sale  by  sample,  since  there  must  of 
necessity  be  something  done  in  all  cases  to  identify  the  article ;  and 
then,  supposing  this  to  have  been  a  sale  by  sample,  the  first  question  is, 
by  what  sample  was  the  corn  sold  ?     This,  however,  is  a  matter  which 

vol.  ii.— 46  2  H 
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is  not  at  all  cleared  up  by  the  evidence ;  but  the  question  is  entirely 
for  you. 

On  the  other  point  in  the  case  I  must  say,  that,  independently  of  any 
custom  of  trade,  when  the  question  comes  to  be  between  a  party  who  has 
sold  a  commodity  like  corn  (one  that  varies  so  much  in  price),  and  the 
party  who  has  purchased  that  commodity,  evidence  of  objections  made  to 
*r  rq-,  *the  quality  of  the  corn,  as  not  being  equal  to  sample,  particularly 
-*  when  made  so  long  after  the  sale  as  in  this  case,  is  to  be  received 
with  much  caution.  But,  having  reference  to  the  evidence  of  the  custom 
as  given  in  this  case,  it  seems  to  me,  that,  if  the  custom  be  as  has  been 
stated,  that  must  make  an  end  of  the  case,  even  assuming  that  the  corn 
was  sold  by  sample,  and  that  it  did  not  correspond  with  the  sample. 
The  custom  as  stated  is,  that  the  vendee  must  make  his  objection  on  the 
spot,  and  at  the  time ;  and  that  custom,  if  it  exist,  is,  I  think,  a  per- 
fectly reasonable  one,  and  one  to  be  much  approved  of.  It  is,  of  course, 
for  you  to  say  whether  the  custom  has  been  proved ;  and  on  this  subject, 
therefore,  I  will  make  only  one  remark,  namely,  that  the  rule,  which 
has  been  stated  to  prevail  in  the  Liverpool  corn-market,  in  consequence 
of  this  custom,  as  to  sales  made  late  in  the  day,  appears  to  me  to  con- 
firm the  evidence  which  has  been  given  of  the  custom  itself.  If,  therefore, 
you  are  of  opinion  that  the  custom  is  made  out,  the  case  will  be  at  an  end. 

But,  besides  this,  it  appears  that  whilst  the  corn  was  being  taken 
away,  that  is,  on  the  22d  or  25th  of  May,  the  man  who  was  superin- 
tending the  weighing  of  it  for  shipment  showed  a  sample  of  it  to  the 
defendant,  and  pointed  out  «ome  defects  in  it ;  and  that  he  was,  notwith- 
standing, ordered  to  go  back  and  proceed  with  the  weighing.  Now,  was 
not  this  a  sort  of  admission,  that  the  corn  did  correspond  with  the 
sample  ?  Or,  if  this  was  not  intended,  ought  not  the  rejection  to  ha  Ye 
taken  place  at  that  time,  and  before  the  corn  was  sent  to  Ireland  ?  It 
seems  to  me  that  it  ought.(a) 

The  jury  found  the  custom  of  the  Liverpool  corn-market  to  be  ma 
proved,  and  that  the  sale  was  one  by  sample ;  and  accordingly  there 
was  a  Verdict  for  the  plaintiffs. 

*Martin  and  Crompton,  for  the  plaintiffs. 
Baines  and  Segar,  for  the  defendant. 

[Attorneys — Lowndes  <f  Co.,  and  MinshMJ] 

(a)  And  see  Cooke  r.  Riddelien,  1  Car.  6  Kir.  561. 


*560] 


BREMNER  v.   CHAMBERLAYNE.  April  3. 

A  member  of  a  committee,  formed  for  the  purpose  of  promoting  an  improrement  bill  in  Parlia- 
ment, is  not  liable  to  the  solicitor  of  the  committee,  for  work  done  by  him  for  the  oomsaittM 
as  such  solicitor,  before  he  become  a  member  of  the  committee. 

Assumpsit  for  work  and  labour,  as  a  solicitor.     Plea,  non  assumpsit. 
The  action  was  brought  against  the  defendant,  as  one  of  the  members 
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of  a  committee  of  gentlemen,  which  had  been  formed  for  the  purpose 
of  promoting  a  bill  in  Parliament  for  the  improvement  of  the  town  of 
Tranmere,  in  Cheshire ;  and  the  sum  claimed  by  the  plaintiff  consisted 
of  the  costs  and  charges  which  were  incurred  by  him,  for  taking  the 
preliminary  steps  towards  soliciting  that  bill.  Proof  was  given  of  thu 
service  of  the  requisite  notices,  &c,  and  that  the  bill  was  ultimately 
abandoned. 

Martin,  for  the  defendant,  stated  that  the  facts  of  the  case,  so  far  as 
they  affected  his  client,  were  these : — On  the  6th  of  a  certain  month, 
Bremner,  the  plaintiff,  was  proposed  as  solicitor  to  the  committee,  and 
on  the  9th  of  the  same  month  he  acceded  to  the  appointment.  Cham- 
berlayne,  the  defendant,  was  not  present  either  at  the  meeting  of  the 
6th  or  that  of  the  9th ;  but  on  the  6th  he  was  informed,  by  letter,  that 
his  name  had  been  placed  on  the  committee,  and  he  was  requested  to 
send  an  answer  to  say  whether  he  would  allow  it  to  remain  thereon  or 
not ;  he  did  not,  however,  assent  to  his  name  being  on  the  committee 
until  after  the  appointment  of  Bremner.  This  being  the  case,  was  he 
liable  to  this  action  ? 

Rolfe,  B.— Chamberlayne  is  not  liable  for  anything  done  *be-  r^rfi1 
fore  he  consented  to  be  on  the  committee :  but  for  what  the  *- 
plaintiff  did  afterwards  I  think  he  is.  Verdict  for  the  plaintiff. 

Knmoles  and  Crompton,  for  the  plaintiff. 

Martin  and  James,  for  the  defendant. 

[Attorneys — Johnson  fi  Co.,  and  Faulkner.] 


BLACKBURN  and  Others  v.  SMITH.    April  3. 

A  perfect  abstract  of  title  is  one,  which  shows  Bach  title  m  enables  s>  purchaser  to  complete  his 
purchase.  Therefore,  where  A.  had  contracted  to  Bell  lands  to  B.,  and  B.  afterwards  con- 
tracted to  sell  them  to  C,  and  agreed,  amongst  other  things,  to  furnish  C.  with  a  foil  and  suffi- 
cient abstract  of  title ;  and  before  any  conveyance  by  A.  to  B.,  A.  died: — Held,  that  B.,  having 
before  A/s  death  delivered  to  C.  an  abstract,  bringing  the  title  down  to  the  contract  by  A.  to 
sell  to  him,  had  performed  his  agreement 

Assumpsit  on  a  contract  by  the  defendant  for  the  sale  of  certain 
lands  to  the  plaintiffs.  The  first  count  of  the  declaration  contained 
several  breaches,  one  of  which  was,  that  the  defendant  did  not,  within  a 
reasonable  time,  furnish  a  full  and  sufficient  abstract  of  title  to  the 
plaintiffs..  The  defendant  pleaded  several  pleas,  one  of  which  was,  that 
he  did,  within  a  reasonable  time,  furnish  a  full  and  sufficient  abstract  of 
title  to  the  plaintiffs.     Issue  thereon. 

It  appeared  that  the  defendant,  on  the  3d  December,  1845,  had  con- 
tracted to  purchase  the  land  in  question  from  one  Forshall ;  and  that, 
on  the  18th  of  that  month,  and  before  any  conveyance  was  made  by 
Forshall  to  him,  he  contracted  to  sell  the  said  land  to  the  plaintiffs.  The 
principal  terms  of  this  last-mentioned  contract  were  as  follow  :  (that  is 
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to  say),  the  sum  of  £150,  part  of  the  purchase-money,  was  to  be  paid 
on  executing  the  contract,  and  the  balance  thereof  was  to  be  paid  on  or 
before  the  2d  of  December,  1846.  The  vendor  was  to  furnish  forthwith 
a  full  and  sufficient  abstract  of  title,  and  any  objections  to  the  title  were 
to  be  made  within  a  month.  A  good  and  valid  conveyance  was  to  be 
made  to  the  purchasers  on  payment  of  the  balance  of  the  purchase-money. 

On  the  21st  of  February,  1846,  and  before  any  conveyance  made  by 
*^fi91  Forshall  to  the  defendant,  Forshall  died  ;  *but  before  the  death 
-J  of  Forshall  three  abstracts  had  been*  delivered  by  the  defendant 
to  the  plaintiffs.  The  first  of  these  brought  the  title  down  to  one  Web- 
ster, under  whom  Forshall  claimed ;  the  second  was  an  abstract  of 
Webster's  will,  by  which  the  land  in  question  was  devised  to  Forshall ; 
and  the  third  showed  the  title  of  the  defendant,  under  his  contract  with 
Forshall  of  the  3d  December,  1845. 

On  these  facts  being  proved,  it  was  contended  by 

Martin,  for  the  defendant,  that  a  full  and  sufficient  abstract  of  title 
had  been  delivered  to  the  plaintiffs.  The  abstract  showed  that  Forshall 
had  the  fee,  and  that  by  the  contract  of  the  3d  of  December  he  was 
bound  to  convey  the  land  to  the  defendant.  Forshall  being  then  alive, 
that  was  a  sufficient  title ;  and  if  a  conveyance  had  been  prepared  at 
that  time,  there  would  have  been  no  difficulty  in  completing  the  purchase. 

Baines,  contr&. — Where  a  man  contracts  to  deliver  a  full  and  sufficient 
abstract  of  title,  the  contract  implies  that  the  abstract  shall  show  a 
marketable  title.  But  the  abstract  delivered  in  this  case  does  not  do  so ; 
for,  Smith  having  only  contracted  with  some  one  else  to  sell  to  him  at 
the  time  he  contracted  to  sell  to  the  plaintiff,  he  had  merely  an  equi- 
table title  at  the  time  of  the  contract,  and  that  is  not  sufficient.  He 
referred  to  the  case  of  Cane  v.  Baldwin,  1  Stark.  65. 

Martin  replied. 

Rolfb,  B. — I  am  of  opinion  that  this  was  a  perfect  abstract  of  title 
at  the  time  it  was  delivered,  inasmuch  as  it  seems  to  me  that  that  is  a 
perfect  abstract  which  shows  such  a  title  as  enables  a  man  to  complete 
*WN  *"8  purchase.^)  That  *was  certainly  altered  in  this  case  by 
-J  matter  subsequent;  but  I  think  that  the  issue  here  is  simply 
whether  the  defendant  has  delivered  an  abstract  according  to  his  agree- 
ment with  the  plaintiffs,  that  is,  an  abstract  showing  such  title  as  he  had 
at  the  time.  The  agreement  cannot,  I  think,  be  taken  to  mean  that  the 
seller  was  to  deliver  a  perfect  abstract,  that  is,  an  abstract  showing  a 
faultless  title ;  for  if,  ex  hypothesis  this  were  the  case,  what  meaning 
would  there  be  in  the  stipulation  that  the  purchasers  should  have  a  month 
in  which  to  make  objections  to  the  title  ?    As  to  the  title  of  the  defend- 

(a)  And  see  the  case  of  Lord  Braybroke  v.  Intlrip,  8  Vea.  jun.  416,  436,  in  which  Lord  JEUhm 
says,  "  Aa  to  the  question,  when  the  abstract  was  complete,  the  abstract  is  complete  whenever  it 
appears  that,  upon  certain  acts  done,  the  legal  and  equitable  estates  will  be  in  the  purchaser. 
That  may  be  long  before  the  title  can  be  completed."  See  also  per  Lord  Gifford,  M.  R.,  Lnri* 
T.  Quest,  1  Rubs,  325,  329. 
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ailt,  I  consider  that  if  Forshall  had  Deen  in  the  way  to  make  the  con- 
veyance to  him,  the  mere  fact  of  the  defendant  not  having  had  the  land 
conveyed  to  him  would  not  have  been  any  objection. 

It  was  afterwards  agreed  that  the  plaintiffs  should  be  nonsuited  on 
certain  terms. 

Baines  and  Atherton,  for  the  plaintiffs. 

Martin  and  Crompton  for  the  defendants. 

[Attorneys — Jones,  and  MittonJ] 


♦NORFOLK  SPRING  CIRCUIT,  1847.  [*564, 


CAMBRIDGE  ASSIZES. 


REGINA  v.  WILLIAM  BIDWELL. 

An  Indictment  for  disobedience  of  an  order  of  justices  for  payment  of  a  church-rate,  alleged,  in 
prefatory  allegations,  that  the  rate  was  "  duly  made/'  "  duly  allowed,"  and  that  the  defendant 
was  "duly  rated  r"—27eW,  sufficient,  without  stating  the  facts  which  constituted  the  due 
making,  Ac,  because  this  was  matter  of  inducement  only : — Held  alto,  that  as,  on  a  sufficient 
complaint  on  oath  by  the  ehnrehwardens,  the  justices  would  have  had  jurisdiction  to  make 
the  order,  these  allegations  were  unnecessary. 

In  sueh  an  indictment,  it  is  not  necessary  to  aver  that  the  churchwardens  were  authorised  to 
collect  and  receive  the  rate  when  they  demanded  it,  if  it  be  averred  that  they  were  so  at  the 
time  when  the  defendant  refused  and  neglected  to  pay  it,  which  is  the  offence ;  nor  is  it  any 
valid  objection  to  such  an  indictment,  that,  in  stating  the  warrant  to  appear,  it  is  alleged,  that 
in  the  warrant,  "  it  is  recited  as  is  therein  recited,"  as  enough  of  the  warrant  would  be  stated 
without  mentioning  the  recital. 

In  such  an  indictment,  an  allegation  that  the  justice  made  his  warrant,  whereby  he  did  summon, 
convene,  and  require  the  defendant  to  appear,  Ac,  sufficiently  shows  that  the  warrant  was 
addressed  to  the  defendant,  and  it  is  not  necessary  to  aver  in  the  indictment  that  the  warrant 
was  served  a  reasonable  time  before  the  day  of  appearance. 

It  is  also  no  objection  that  the  order  is  not  averred  to  have  any  date ;  neither  is  it  that  there  is 
no  averment  that  the  rate  was  in  force  when  the  order  was  made,  if  it  be  averred  that  it  con- 
tinned  in  force  at  the  time  of  the  indictment. 

In  such  an  indictment  it  is  not  necessary  to  set  out  the  order  verbatim. 

Indictment  against  the  defendant  for  disobeying  an  order  of  the 
justices  for  the  payment  of  a  church-rate.  The  first  count  of  the  indict- 
ment (a)  stated,  that,  after  the  *  passing  of  the  stat.  53  Geo.  3,  c.  r*zatt 
127,  the  defendant  was  and  yet  is  a  parishioner  and  inhabitant  *- 

(a)  The  first  count  of  the  indictment  was  in  the  following  form : — 
Cambridgeshire,  )      The  jurors  for  our  lady  the  Queen,  upon  their  oath  present,  that,  after  the 
to  wit  j  making  and  passing  of  a  certain  act  of  Parliament  made  and  passed  in  the 

fifty-third  year  of  the  reign  of  his  late  Majesty  King  George  III.,  intituled  "  An  act  for  the  better 
regulation  of  Ecclesiastical  Courts  in  England,  and  for  the  more  easy  recovery  of  Churon-rates," 
long  before  and  at  the  time  of  the  making  and  allowance  of  the  church-rate  hereinafter  next  men- 
tioned, one  William  Bidwell,  of  the  parish  of  St  Botolph,  in  the  town  of  Cambridge,  in  the 
county  of  Cambridge,  shoemaker,  was  and  yet  is  a  parishioner  and  inhabitant  of  the  said  parish 
of  St.  Botolph,  in  the  said  town  and  county,  and  the  ocecupier  of  a  certain  dwelling-house  in  the 
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♦^fifil  °^  ^e  Par^  °^  St.  *Botolph,  in  the  town  and  county  of  Cam 
J  bridge,  and  an  occnpier  of  a  dwelling-house  there,  and  liable 

♦5671  to  ^e  rate(*  *t0  ^e  church-rate  there ;  and  that  while  he  con- 
J  tinned  such  parishioner,  inhabitant,  and  occupier,  and  bo  liable, 

said  pariah,  in  the  said  town  and  county,  and  liable  to  be  rated  in  and  to  the  said  church-rate ; 
and  that  whilst  he  the  said  W.  Bidwell  continued  and  was  such  parishioner,  inhabitant,  and 
occupier,  and  so  liable  as  aforesaid,  to  wit,  on  the  4th  day  of  August,  in  the  year  of  our  Lord 
1842,  at  the  parish  aforesaid,  in  the  town  and  county  aforesaid,  a  certain  church-rate,  intituled 
,"  A  rate  or  assessment  of  2*.  in  the  pound,  made  this  4th  day  of  August,  in  the  year  of  our  Lord 
1842,  by  the  churchwardens,  overseers,  and  inhabitants  of  the  parish  of  St.  Botolph,  in  veiny 
assembled,  for  defraying  the  necessary  expenses  and  disbursements  in  and  abont  the  perils 
church,  for  the  use  of  Mr.  John  Cole  and  Mr.  William  Alliston,  churchwardens,"  was  duly  mads 
as  by  law  in  that  behalf  required,  and  that  the  same  was  afterwards,  to  wit,  on  the  6th  day  of 
August,  in  the  year  last  aforesaid,  to  wit,  at  the  parish  aforesaid,  in  the  town  and  county  afore- 
said, duly  allowed  as  by  law  in  that  behalf  required,  and  that  the  validity  of  the  said  church-rats 
#hath  not  been  questioned  in  any  ecclesiastical  court,  and  that  the  said  W.  Bidwell  was  and  it  in 
and  by  the  said  church-rate  duly  rated  in  and  to  the  said  church-rate,  at  and  in  the  sum  of  let. ; 
and  that  the  said  church-rate  oontinues,  and  now  is,  in  full  force,  validity,  and  effect.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  afterwards  and  whilst  the  said 
sum  of  16*.  remained  due  from  and  unpaid  by  the  said  W.  Bidwell,  to  wit,  on  the  thirtieth  day 
of  May,  in  the  year  of  our  Lord  1844,  W.  Alliston  and  J.  Hall,  then  and  continually  thence 
hitherto  being  the  churchwardens  of  the  pariah  aforesaid,  in  the  town  and  county  aforesaid, 
personally  went  before  John  Eaden,  Esq.,  one  of  her  Majesty's  justices  of  the  peace,  in  and  for 
the  borough  and  town  corporate  of  Cambridge,  in  the  said  county  (being  the  borough  and  towa 
corporate  where  the  church  of  the  said  parish  of  St  Botolph,  in  the  said  town  and  county,  is 
situated,  in  respect  whereof  the  amid  church-rate  was  made  as  aforesaid),  and  on  their  oaths 
informed  the  said  justice,  and  then  and  there  on  their  oaths  complained  and  said  before  the  said 
justice,  that  on  the  said  4th  day  of  August,  in  the  year  of  our  Lord  1842,  the  said  ohurch-rats 
was  duly  made  as  by  law  in  that  behalf  required,  and  that  the  same  was  on  the  said  6th  day  of 
August,  in  the  year  of  our  Lord  1842,  duly  aUowed  as  by  law  in  that  behalf  required,  and  that 
the  validity  of  the  said  church-rate  had  not  been  questioned  in  any  ecclesiastical  court,  and  that 
the  said  W.  Bidwell,  who,  before  and  at  the  time  of  the  making  and  allowance  of  the  said  cbareb- 
ratc  had  been  and  then  was  a  parishioner  and  inhabitant  of,  and  the  occupier  of  a  certain  dwell- 
ing house  in  the  said  parish  of  St  Botolph,  in  the  said  borough  and  town  corporate  in  the  said 
county,  was  in  and  by  the  said  ohuroh-rate  duly  rated  in  and  to  the  said  church-rate,  at  and  in  the 
sum  of  1  6a.,  and  that  the  said  sum  of  16a.  had  been  duly  demanded  as  by  law  in  that  behalf  required 
of  him  the  said  W.  Bidwell,  and  that  he  had  refused  and  neglected,  and  then  did  refuse  and 
neglect  to  pay  the  said  sum,  and  every  part  thereof,  to  them  the  said  W.  Alliston  and  J.  Hall,  vbo 
then  were  the  churchwardens  of  the  said  parish  of  St  Botolph,  in  the  said  borough,  town  corpo- 
rate, and  county,  who  by  law  ought  to  receive  and  collect  the  same,  and  that  the  said  sum  of  lb. 
and  every  part  thereof  then  remained  and  was  unpaid,  and  then  was  due  and  payable  by  and  frost 
the  said  W.  Bidwell,  for  and  in  respect  to  and  on  account  of  the  said  church-rate ;  and  the  said 
W.  Alliston  and  J.  Hall,  as  such  churchwardens,  prayed  justice  in  the  premises,  and  that  the 
said  W.  Bidwell  might  be  convened  before  two  or  more  of  her  Majesty's  justices  of  the  peace  of 
the  said  borough  and  town  corporate,  to  answer  to  the  said  complaint,  and  that  such  order  mieit 
be  thereupon  afterwards  made  in  the  premises  as  by  law  in  that  behalf  ought  to  be  made.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  afterwards,  to  wit,  on  the 
said  30th  day  of  May,  in  the  year  of  our  Lord  1844,  at  the  parish  aforesaid,  in  the  said  boroagb, 
town  corporate,  and  county  aforesaid,  the  said  J.  Baden,  then  being  such  justice  of  the  pesee 
as  aforesaid,  made  his  certain  warrant  under  his  hand  and  seal,  whereby,  after  reciting  a?  it 
therein  recited,  he  the  said  J.  Eaden,  as  and  so  being  such  justice  of  the  peace  as  aforesaid,  did 
require,  summon,  and  convene  the  said  W.  Bidwell  to  appear  before  two  or  more  of  her  Majes rr's 
justices  of  the  peace  of  and  for  the  said  borough  and  town  corporate,  at  the  guildhall  of  and  is 
the  said  borough,  in  the  town  and  county  aforesaid,  on  Thursday  the  6th  day  of  June  thca 
next,  at  the  hour  of  eleven  in  the  forenoon  of  the  same  day,  then  and  there  to  answer  to  the  ssid 
information  and  complaint  of  the  said  W.  Alliston  and  J.  Hall,  and  to  be  dealt  with  in  the  pre- 
mises according  to  law  in  that  behalf.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  d* 
further  present  that  the  said  warrant  under  the  hand  and  seal  of  the  said  J.  Eaden,  so  being 
such  justice  as  aforesaid,  was  afterwards  and  before  the  said  6th  day  of  June,  to  wit,  on  the  30th  day 
of  May,  in  the  year  of  our  Lord  1844,  at  the  parish  aforesaid,  in  the  town  and  county  aforesaid, 
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a  ^church-rate  [setting  out  the  title  and  date  of  it]  "  was  duly 
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jiade  as  by  law  in  that  behalf  required,"  and  "duly  allowed  as 
*by  law  in  that  behalf  required,"  and  that  its  validity  had  not  [*569 
been  questioned  in  any  ecclesiastical  court,  and  that  the  defend- 
personally  served  upon  and  left  with  the  laid  W.  Bidwell,  who  then  and   there  had  notice 
thereof,  and  of  the  contents  thereof.    And  the  jurors  aforesaid,  npon  their  oath  aforesaid,  do 
farther  present  that  the  said  W.  Bidwell  so  being  summoned  and  convened,  and  haying  had 
such  notice  as  aforesaid,  did  not  appear  at  the  guildhall  of  and  in  the  said  borough,  in  the  town 
and  county  aforesaid,  or  otherwise,  or  elsewhere,  according  to  the  exigency  of  the  said  warrant ' 
and  summons  or  otherwise,  and  that  thereupon  afterwards,  to  wit,  on  the  said  6th  day  of  June,  in 
the  year  of  our  Lord  1844,  at  the  time  and  place  in  the  said  warrant  in  that  behalf  mentioned,  to 
wit,  at  the  guildhall  of  and  in  the  said  borough,  to  wit,  in  the  parish  aforesaid,  in  the  town, 
borough,  and  county  aforesaid,  at  the  hour  of  eleven  in  the  forenoon  of  the  same  day,  the  said  J. 
Baden,  then  being  such  Justice  of  the  peace  as  aforesaid,  and  Julian  Skrine,  Esq.,  then  and  there 
being  one  other  of  her  Majesty's  justices  of  the  peace  of  and  for  the  borough  and  town  corporate 
of  Cambridge,  in  the  said  county,  did  proceed  to  examine,  and  did  then  and  there  examine  upon 
oath  into  the  merits  of  the  said  complaint,  and  did  then  and  there  after  such  examination  make 
their  certain  order  in  writing  In  the  premises,  under  their  hands  and  seals ;  whereby,  after  re- 
citing the  making  of  the  aforesaid  information  and  complaint  of  the  said  W.  Alliston  and  J.  Hall 
aa  aforesaid,  and  the  making  of  the  said  warrant  and  the  service  thereof  upon  the  said  W.  Bid- 
well  as  aforesaid,  and  that  he  had  been  duly  summoned  and  convened  to  appear  as  in  that  behalf 
aforesaid,  to  answer  to  the  said  information  and  complaint,  and  to  be  dealt  with  in  the  premises 
according  to  law  in  that  behalf,  and  that  he  did  not  appear  according  to  the  exigency  of  the 
aaad  warrant  and  summons  or  otherwise,  but  therein  wholly  failed  and  made  default,  they  the 
said  J.  Eaden  and  J.  Skrine,  then  being  such  justices  of  the  peace  as  aforesaid,  and  not  being 
and  neither  of  them  being  patrons  or  patron  of  the  said  church,  or  in  any  way  interested  in  the 
premises,  or  in  any  of  the  rights,  dues,  or  other  payments  of  or  belonging  to  the  said  church, 
or  to  the  said  parish  of  St.  Botolph,  did  find,  declare,  and  adjudge,  that  on  the  said  4th  day  of 
August,  in  the  year  of  our  Lord  1842,  the  said  church-rate  was  duly  made  as  by  law  in  that  be- 
half required,  and  that  the  same  was  duly  allowed  as  by  law  in  that  behalf  required,  on  the  6th 
day  of  the  same  month  of  August;  and  that  the  said  W.  Bidwell,  before  and  at  the  time  of  the 
making  and  allowance  of  the  said  church-rate,  was  and  still  was  a  parishioner  and  inhabitant 
of  and  the  occupier  of  a  certain  dwelling-house  in  the  said  parish  of  St.  Botolph,  in  the  said 
borough,  town  corporate,  and  county,  and  then  and  still  was  duly  rated  in  and  to  the  said  church- 
rate  at  and  in  the  sum  of  16*. ;  and  that  the  validity  of  the  said  church-rate  had  not  been  ques- 
tioned in  any  ecclesiastical  court,  and  that  the  validity  of  the  said  rate  had  not  been  and  was 
not  disputed,  and  that  the  liability  of  the  said  W.  Bidwell  to  pay  the  same,  or  the  said  sum  of 
16*.,  at  which  he  was  so  rated  as  aforesaid,  or  any  part  thereof,"  had  not  been  and  was  not  dis- 
puted ;  and  that  the  said  sum  of  16*.  then  was  unpaid,  and  was  justly  and  truly  due  and  payable 
by  and  from  the  said  W.  Bidwell,  for  and  in  respect  to  and  on  account  of  the  said  rate,  and  that 
the  payment  of  the  said  sum  of  16#.  had  been,  and  before  the  making  of  the  said  information 
a\nd  complaint  was  duly  demanded  of  and  from  him  the  said  W.  Bidwell,  and  that  he  has 
refused  and  neglected,  and  before  the  making  of  the  said  information  and  complaint  had  refused 
and  neglected,  and  still  did  refuse  and  neglect  to  pay  the  said  sum  of  16*.  and  every  part  thereof, 
a\nd  that  the  said  sum  of  16*.  then  was  due  and  payable  from  the  said  W.  Bidwell  in  respect  of 
the  said  rate,  and  that  of  the  church  of  the  said  parish  of  St.  Botolph,  in  the  said  borough,  town 
corporate,  and  county  aforesaid,  for  which  the  said  church-rate  had  been  and  was  made  as  afore- 
said, was  situate  in  the  said  borough  and  town  corporate,  and  within  the  jurisdiction  of  them 
the  said  justices  as  such  justices  as  aforesaid,  and  in  the  county  aforesaid,*  and  did  thereby  order 
stud  direct  the  said  W.  Bidwell  to  pay  the  said  sum  of  16*.  (which  they  did  thereby  find  to  be 
doe  and  payable  by  the  said  W.  Bidwell  in  respect  of  the  said  rate)  unto  the  said  W.  Alliston 
avnd  J.  Hall,  the  churchwardens  of  the  parish  aforesaid,  in  the  town  and  county  aforesaid,  who 
ought  to  receive  and  collect  the  same,  over  and  above  the  sum  of  IL  12*.  3d.,  the  reasonable  costs 
»nd  charges  of  the  said  W.  Alliston  and  J.  Hall  in  the  premises,  as  such  churchwardens,  whioh 
they  the  said  justices  did,  in  and  by  the  said  order,  ascertain,  find,  and  adjudge  to  be  such  rea- 
sonable costs  and  charges.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  a  true  copy  of  the  said  order  was  afterwards,  to  wit,  on  the  7th  day  of  June,  in  the 
year  of  our  Lord  1844,  at  the  parish  aforesaid  in  the  town  and  ©ounty  aforesaid,  personally  served 
upon  and  left  with  the  said  W.  Bidwell,  and  that  the  said  W.  Bidwell  then  and  there  had  notice 


REGINA  v.  BEDWELL.    Norf.  8p.  C.  1847. 


ant  was  and  is,  in  and  by  the  said  church-rate,  "  duly  rated"  at  and  in 
the  sum  of  16*.,  «  and  that  the  said  church-rate  continues  and  now  is  in 
full  force,  validity,  and  effect ;"  and  that  whilst  the  said  sum  was  unpaid, 
to  wit,  on  the  30th  day  of  May,  1844,  William  Alliston  and  John  Hall, 
then  and  continually  thence  hitherto  churchwardens  of  the  said  parish, 
personally  went  before  J.  Eaden,  Esq.,  a  justice  of  the  peace,  and 
informed  him,  and  then  complained  on  oath  before  him,  that  the  said 
church-rate  was  duly  made  and  allowed,  and  its  validity  not  questioned; 
and  that  the  defendant  being  a  parishioner,  inhabitant,  and  occupier  of 
property  in  the  parish,  was  rated  at  16*. ;  and  that  it  having  been  duly 
demanded,  the  defendant  had  refused  to  pay  it  to  them,  who  then  were 
the  churchwardens,  who,  by  law,  ought  to  receive  and  collect  the  same, 
and  that  that  sum,  and  every  part  thereof,  was  then  unpaid ;  and  they 
prayed  that  the  defendant  might  be  convened  before  two  justices  to 
answer  the  premises,  and  that  such  order  might  be  made  in  the  premises 
as  by  law  ought  to  be  made.  And  that  on  the  said  3d  day  of  May, 
♦5701  13^>  the  said  John  Eaden,  so  being  such  "justice,  made  his  war* 
J  rant  under  his  hand  and  seal,  "  whereby,  after  reciting  as  is 
therein  recited,*'  he  did  require,  summon,  and  convene  the  defendant 
to  appear  before  two  or  more  justices  at  the  Guidhall  at  Cambridge,  on 
the  6th  day  of  June  then  next  at  eleven,  A.  M.,  to  answer  the  said 
information  and  complaint ;  and  that  the  said  warrant  was  afterwards, 
and  before  the  said  6th  day  of  June,  to  wit,  on  the  30th  day  of  May, 
1844,  personally  served  on  the  defendant,  and  that  the  defendant  did 
not  appear  according  to  the  exigency  of  the  warrant ;  and  afterwards, 
at  the  time  and  place  mentioned  in  the  warrant,  the  said  John  Eaden 
and  Julian  Skrine,  two  justices,  did  examine  upon  oath  into  the  merits 
of  the  said  complaint,  and  make  their  order  in  writing  in  the  premises 
under  their  hands  and  seals ;  whereby,  after  reciting  the  making  of  the 
information  and  complaint,  the  making  of  the  warrant  and  service  there* 

of  the  said  order  and  of  the  contents  thereof,  and  of  every  part  thereof;  and  that  he  the  said 
W.  BidweU  was  afterward*,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid, 
in  the  town  and  county  aforesaid,  requested  hy  the  said  W.  Alliston  and  J.  Hall,  who  then  con- 
tinued and  were  the  churchwardens  of  the  said  parish  of  St  Botolph,  in  the  said  town  and  county 
and  who  by  law  then  ought  to  receive  and  collect  the  said  several  sums  of  16*.  and  U.  lit  34, 
to  pay  to  them  the  said  several  sums  of  16#.  and  If. 12*  3d.,  but  that  he  the  said  W.  BidweU,  set 
regarding  the  said  order  or  his  duty  in  that  behalf,  did  not  nor  would  when  he  was  so  requested; 
or  at  any  time  before  or  since,  pay  or  cause  to  be  paid  to  them  or  either  of  them,  or  to  any 
person  or  persons  on  their  or  either  of  their  behalf,  the  said  several  sums  of  16c  and  11 12*.  3A, 
or  either  of  them,  or  any  part  thereof,  but  then  wholly  neglected  and  refused,  and  continually 
since  hitherto  hath  neglected  and  refused,  and  still  does  refuse  and  neglect  to  pay  the  sane  aid 
every  part  thereof,  to  wit,  at  the  parish  aforesaid,  in  the  town  and  county  aforesaid ;  and  tat 
said  several  sums  and  each  of  them,  and  every  part  thereof,  remain  and  remains,  and  ate  and  is 
wholly  due  and  unpaid  to  the  said  W.  Alliston  and  J.  Hall,  the  said  churchwardens,  to  wit,  at 
the  parish  aforesaid,  in  the  town  and  county  aforesaid ;  and  the  said  W.  BidweU  hath  not  at  any 
time  complied  with  the  said  order,  but  hath  wholly  neglected  and  refused  so  to  do,  to  wit,  at  the 
parish  aforesaid,  in  the  town  and  county  aforesaid,  in  contempt  of  our  Lady  the  Queen  and  her 
laws,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peaee  of  our 
lady  th*  Queen,  her  crown  and  dignity. 
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of,  and  that  the  defendant  had  been  duly  summoned  and  convened  and 
did  not  appear,  they  the  said  justices  (not  being  interested,  &c.)  did 
find,  declare,  and  adjudge,  that  the  rate  was  duly  made  and  duly  allowed ; 
that  the  defendant  was  a  parishioner,  inhabitant,  and  occupier  of  a  house 
in  the  parish  and  duly  rated ;  that  neither  the  validity  of  the  rate  nor 
the  liability  of  the  defendant  had  been  disputed,  and  that  the  said  sum 
had  been  demanded  and  was  still  due ;  an1  the  said  justices  did  thereby 
order  and  direct  the  defendant  to  pay  the  sum  of  16*.  to  William  Allis- 
ton  and  John  Hall,  the  churchwardens,  who  ought  to  receive  and  collect 
the  same,  and  11.  12s.  3d.  for  costs.  This  count  of  the  indictment  then 
went  on  to  state  a  personal  service  of  the  order  on  the  defendant,  a  de- 
mand of  the  money  by  the  churchwardens,  and  that  the  defendant  refused 
and  neglected  to  pay  the  same  and  every  part  thereof. 

The  second  count  was  in  the  same  form  as  the  first ;  but  it  commenced 
with  the  information  and  complaint  of  Mr.  Alliston  and  Mr.  Hall,  the 
churchwardens,  before  Mr.  Eaden,  the  magistrate,  and  did  not  contain 
any  of  the  earlier  allegations  contained  in  the  first  count.  The  third 
♦count  commenced  with  the  statement  of  the  order  of  the  justices, 


not  stating  any  of  the  previous  proceedings. 


[*571 


It  was  proved  that  the  defendant  was  an  inhabitant  householder  in 
the  parish  of  St.  Botolph  in  Cambridge,  at  and  before  the  time  of  the 
making  of  the  church-rate  mentioned  in  the  first  count  of  the  indictment, 
and  that  he  was  rated  therein  at  16*.,  and  that  having  neglected  to  pay 
it,  he  was  summoned  by  Mr.  Alliston  and  Mr.  Hall, (a)  the  churchwar- 
dens, for  non-payment ;  whereupon  an  order  was  made  on  him  by  two 
magistrates,  Mr.  Eaden  and  Mr.  Skrine,  as  stated  in  the  first  count  of 
the  indictment. 

O'MaUey,  for  the  defendant,  objected,  first,  that  the  first  count  of  the 
indictment  was  bad,  inasmuch  as  it  merely  alleged  that  the  rate  was 
duly  made  and  allowed,  and  that  the  defendant  was  duly  rated,  whereas 
it  ought  to  have  stated  the  facts  which  constituted  a  due  making  and 
allowance,  and  a  due  rating  of  the  defendant,  such  as  that  it  was  made  at 
a  vestry-meeting  by  the  churchwardens  and  inhabitants  there  assembled, 
and  that  the  defendant  was  fairly  rated  thereby  in  proportion  to  the 
value  of  the  property  occupied  by  him,  &c. ;  second,  that  it  was  not 
averred  in  the  indictment,  that  Messrs.  Alliston  and  Hall,  the  church- 
wardens, were  authorized  to  collect  and  receive  the  rate  at  the  time 
when  they  demanded  it ;  third,  that  the  allegation  as  to  the  warrant  was 
not  sufficient,  the  allegation  being,  that  in  the  warrant  "  it  was  recited 
as  is  therein  recited,"  without  stating  what  was  so  recited ;  fourth,  that 
it  was  not  addressed  to  any  one ;  fifth,  that  the  warrant  was  not  averred 
to  have  been  served  a  reasonable  time  before  the  day  of  appearance ; 
miarth,  that  in  the  indictment  the  order  ought  to  have  been  set  out  ver- 
batim ;  seventh,  that  it  was  not  averred  that  the  rate  was  in  force  at  the 
(a)  Mr.  Hall  had  succeeded  Mr.  Cole  m  one  of  the  churchwarden*. 

vol.  n. — 47 
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time  when  the  order  was  made ;  and,  eighth,  that  it  did  not  appear  upon 
the  indictment  chat  the  order  had  any  date. 

*  V21       *PARKB>  B.,  suggested  that  a  verdict  of  guilty  should  be  taken, 
J  and  that  these  points  should  be  argued  before  him  at  chambers. 

Verdict — Guilty. 
Gunning,  and  Couch,  for  the  prosecution. 
0' Mallet/  and  Burcham,  for  the  defendant. 

[Attorneys — D.  King,  and  Cooper.'] 


July  5.  Patteson,  J ,  now  delivered  the  judgment  of  Baron  Parke, 
as  follows : — 

This  case  was  tried  before  me  at  the  Spring  Assizes  for  Cambridge  in 
the  year  1845,  Mr.  Gunning  being  counsel  for  the  prosecution,  and  Mr. 
OMalley  for  the  defence.  It  was  an  indictment  against  the  defendant 
for  disobedience  of  an  order  of  two  justices  made  under  the  53  Geo.  3, 
c.  127,  for  the  payment  of  a  church-rate  of  16*.  assessed  upon  the 
defendant,  and  11.  12*.  3d.  costs.  Many  objections  were  taken  on  the 
trial,  both  to  the  sufficiency  of  the  proof  and  the  form  of  the  indictment, 
and  some  evidence  was  also  offered  of  a  previous  proceeding  before  other 
magistrates  for  a  non-payment  of  the  same,  rate  on  the  same  demand. 
Both  the  learned  counsel  who  conducted  the  case  agreed  that  all  the 
•questions  of  fact  and  law  should  be  fully  argued  before  me  in  London, 
after  the  close  of  the  circuit.  It  was  afterwards  intimated  to  me  that  it 
was  desirable  that  no  judgment  should  be  given ;  and,  accordingly,  all 
further  proceedings  were  suspended  until  the  month  of  February  last, 
when  I  received  a  communication  from  one  of  the  parties  that  they 
wished  to  have  the  case  argued,  and  it  was  argued  previously  to  the 
.'last  Spring  Assizes  by  Mr.  0' Mallei/,  for  the  defendant,  and  Mr. 
'Couch,  for  the  prosecution,  at  my  chambers ;  but  the  time  which  sub- 
sequently elapsed  before  the  commencement  of  the  circuit,  was  so 
short,  that  it  was  impossible  for  me  to  refer  to  the  various  authorities 
cited,  and  to  deliberate  upon  the  case,  before  I  left  for  the  assiiec. 
.*r7q-i  *Since  then  I  have  had  leisure  to  consider  the  various  objections 
-■  made,  and  have  now  to  pronounce  my  judgment  upon  them. 
Upon  the  argument  which  took  place  at  my  chambers,  I  intimated  my 
opinion  that  the  allegation  in  the  first  count  of  the  indictment,  that  the 
rate  was  duly  made  upon  the  defendant,  which  was  the  principal  objec- 
tion made  to  the  evidence,  was  sufficiently  proved ;  and  it  was  there- 
upon agreed  by  the  learned  counsel  on  both  sides  that  the  available 
objections,  if  any,  were  to  the  form  of  the  indictment,  and  that  the  case 
should  be  argued  in  arrest  of  judgment,  the  defendant  being  found 
guilty.  Upon  since  referring  to  the  indictment,  I  find  that  the  second 
and  third  counts  are  each  framed  for  the  disobedience  of  an  order  on 
other  rates  than  the  one  mentioned  in  the  first  count;  as  there  was  only 
*ne  rate  proved,  the  defendant  could  only  be  found  guilty  on  one  count. 
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The  verdict  must  therefore  be  entered  for  the  defendant  on  the  second 
and  third  counts.  The  question  then  is,  whether  the  first  count  is  bad 
in  arrest  of  judgment.  I  have  considered  this  question  very  much ;  I 
have  felt  some  doubt  about  it ;  but  I  proceed  to  state  the  conclusion  to 
which  I  have  come,  and  the  reasons  for  it.  The  substance  of  this  count, 
bo  far  as  it  is  necessary  to  notice  it  in  order  to  explain  the  grounds  of 
my  decision,  is,  lhat  the  defendant  was  a  parishioner  and  inhabitant  of 
the  parish  of  St.  Botolph  in  the  town  and  county  of  Cambridge,  and 
the  occupier  of  a  certain  dwelling-house  in  the  said  parish,  and  liable 
to  be  rated  in  and  to  the  said  church-rate,  and  that,  whilst  the  said  de- 
fendant continued  and  was  such  parishioner,  inhabitant,  and  occupier, 
and  so  liable  as  aforesaid,  to  wit,  on  the  4th  of  August,  a.  d.  1842,  a 
certain  church-rate,  intituled  "A  rate  or  assessment  of  2s.  in  the  pound, 
made  this  4th  day  of  August,  in  the  year  of  our  Lord  1842,  by  the 
churchwardens,  overseers,  and  inhabitants  of  the  parish  of  St.  Botolph, 
in  vestry  assembled,  for  defraying  the  necessary  expenses  and  disburse- 
ments in  and  about  the  parish  church,  for  the  use  of  Mr.  J.  Cole  and 
Mr.  William  Alliston,  churchwardens,"  was  duly  made,  as-  by  law  in 
that  behalf  ^required,  and  that  the  same  was  afterwards  duly  p^, 
allowed  as  by  law  in  that  behalf  required,  and  that  the  validity  *- 
of  the  said  church-rate  had  not  been  questioned  in  any  ecclesiastical 
court,  and  that  the  defendant  was  in  and  by  the  said  church-rate  duly 
rated  at  and  in  the  sum  of  16*.,  and  that  the  said  church-rate  continued 
and  was  then  in  full  force,  validity,  and  effect ;  and  that,  whilst  the  said 
sum  of  16*.  remained  due  from  and  unpaid  by  the  defendant,  to  wit,  on 
the  30th  of  May,  1844,  W.  Alliston  and  J.  Hall,  then  and  continually 
thence  hitherto  being  the  churchwardens  of  the  parish  aforesaid,  in  the 
town  and  county  aforesaid,  personally  went  before  J.  Eaden,  Esq.,  one 
of  her  Majesty's  justices  of  the  peace  of  the  borough  and  town  corpo- 
rate of  Cambridge,  and  on  their  oaths  informed  the  said  justice,  and 
complained  before  him,  that  on  the  said  4th  of  August,  1842,  the  said 
church-rate  was  duly  made  as  by  law  in  that  behalf  required,  and  that 
the  same  was,  on  the  said  6th  of  August,  1842,  duly  allowed  as  by  law 
in  that  behalf  required,  and  that  the  validity  of  the  said  church-rate 
had  not  been  questioned  in  any  ecclesiastical  court ;  and  that  the  de- 
fendant, who,  before  and  at  the  time  of  the  making  and  allowing  of  the 
said  church-rate,  had  been  and  then  was  a  parishioner  and  inhabitant 
of,  and  the  occupier  of  a  certain  dwelling-house  in  the  said  parish,  was 
by  the  said  church-rate  duly  rated  to  the  said  church-rate  at  and  in  the 
said  sum  of  16*.,  and  that  the  said  sum  of  16*.  had  been  duly  demanded, 
as  by  law  in  that  behalf  required,  of  the  defendant ;  that  he  had 
refused  and  neglected,  and  then  did  refuse  and  neglect,  to  pay  the  same 
and  every  part  thereof  to  the  said  W.  Alliston  and  J.  Hall,  who  then 
were  the  churchwardens  of  the  said  parish  of  St.  Botolph,  in  the  said  bo- 
rough, town  corporate,  and  county,  who  by  law  ought  to  have  received  and 
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collected  the  same ;  and  that  the  said  sum  of  16*.,  and  every  part  thereof 
then  remained  and  was  unpaid,  and  then  was  due  and  payable  by  and  from 
the  said  defendant  for  the  said  church-rate ;  and  that  W.  Alliston  and 
*^7Vl  ^'  Hall,  as  such  churchwardens,  prayed  justice  *in  the  premises, 

-*  and  that  the  said  defendant  might  be  convened  before  two  or  more 
of  her  Majesty's  justices  of  the  peace  for  the  said  borough  and  town 
corporate  to  answer  to  the  said  complaint.  The  count#then  proceeds  to 
state  the  warrant  of  Mr.  Eaden,  under  his  hand  and  seal,  whereby,  after 
reciting  as  is  therein  recited,  he  required,  summoned,  and  convened  the 
defendant  to  appear  before  two  justices  for  the  said  borough  on  the  6th 
of  June,  at  a  certain  hour,  to  answer  the  said  information ;  and  that  the 
warrant  was  afterwards,  and  before  the  6th  of  June,  to  wit,  on  the  30th 
of  May,  personally  served  on  the  defendant;  that  he  did  not  appear; 
and  thereupon  two  justices  of  the  peace  made  the  order,  which  was  after- 
wards served  on  the  defendant,  and  which  he  disobeyed.  The  first  and 
principal  objection  made  to  this  count  was,  that  the  allegation  that  the 
rate  was  duly  made  and  allowed,  as  by  law  in  that  behalf  required,  and 
that  the  defendant  was  duly  rated  thereon  at  16$.,  was  insufficient,  and 
that  the  facts  ought  to  have  been  stated  which  constitute  a  due  making 
and  allowance  of  the  rate,  and  a  due  rating  of  the  defendant ;  as,  for 
instance,  that  it  was  made  at  a  vestry-meeting,  by  the  churchwardens 
and  inhabitants  there  assembled,  and  that  the  defendant  was  fairly  rated 
thereby  in  proportion  to  the  value  of  the  property  occupied  by  him ;  and 
many  authorities  were  cited  to  show  that  the  word  "duly"  will  not  supply 
the  want  of  such  averments.  It  is  not  necessary  to  refer  to  all  these 
authorities,  the  principal  of  which  is  Bex  v.  Home,  Cowp.  672,  for  the 
general  rule  is  undisputed,  that  the  facts  and  circumstances  constituting 
the  offence  itself  must  be  averred  in  an  indictment,  otherwise  the  law 
resulting  from  the  facts  would  be  a  question  for  the  jury.  But  there  are 
two  answers  to  this  objection.  The  first  is,  that  there  is  a  distinction 
between  the  allegatidt  of  facts  constituting  the  offence,  and  those  which 
must  be  averred  by  way  of  inducement.  In  the  former  case  the  circum- 
stances  must  be  set  out  with  *particularity ;  in  the  latter,  a  more  . 

-■  general  allegation  is  allowed.  "  Inducement  to  an  offence  does 
not  require  so  much  certainty ;  as,  in  an  indictment  for  escape,  debito 
modo  commissus"  is  enough,  without  showing  by  what  authority,  and 
even  commissus  is  sufficient:  Com.  Dig.,  tit.  "Indictment,"  (G.  5); 
Bex  v.  Wright,  1  Vent.  169,  170.  So,  in  Bex  v.  Wade,  1  B.  4  Ad. 
861,  which  was  an  indictment  for  disobeying  an  order  of  justices  to 
re-admit  a  member  of  a  friendly  society  under  the  stat.  33  Geo.  8,  c. 
54,  s.  15,  by  which  it  was  enacted,  that  if  a  member  of  a  society,  estab- 
lished by  the  act,  should  think  himself  aggrieved,  two  justices  might 
determine  the  matter  according  to  the  rules  of  the  society,  confirmed  pur- 
suant to  the  act.  An  averment  that  the  society  was  established,  and  the 
rules  duly  confirmed  according  to  the  act,  was  held  to  be  sufficient ;  and 
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Lord  Tenterden  observes  that  the  matter  objected  to  in  the  introductory 
part  of  the  indictment  was  not,  properly  speaking,  matter  relating  to  the 
offence,  but  to  the  authority  of  the  justices  who  made  the  order.     In 
Rex  v.  Soper,  3  B.  &  C.  857,  under  a  similar  indictment,  the  allegation 
was  that  the  rules  under  the  same  act  had  been  <<  duly  exhibited,  con- 
firmed, deposited,  and  filed  of  record,"  without  stating  how,  and  no  ob- 
jection was  taken ;  and  in   The  King  v.  Sainsbury,  4  T.  R.  451,  an 
averment,  that  a* meeting  of  justices  was  "duly"  held  for  the  purpose 
of   licensing,  seems   to   have   been   thought  sufficient   by  Butter,  J., 
and    Ashhur8ty   J.      Unless,    indeed,   some   general    allegations   were 
allowed   embracing   both  fact  and   law  in   such   cases,  it  would  tend 
greatly  to  the  prolixity  of  indictments  and  pleadings.     Now,  there  can 
be   no  doubt  in  the  present  case  that  the  offence  for  which  the  de- 
fendant is  indicted  is  the  disobedience  of  the  order ;  the  introductory 
facts  are  alleged  only  to  show  that  the  justices  had  jurisdiction  to  make 
that  order,  and  that  the  order  was  therefore  obligatory,  and  they  fall 
within  the  description  of  inducement.     There  is  another  answer  to  the 
♦principal  objection,  it  is  this,  that,  independently  of  the  allega-  r*r77 
tion  of  the  fact  of  the  rate  being  duly  made,  and  supposing  that  L 
allegation  to  be  struck  out,  the  rest  of  the  count  shows  that  the  magis- 
trates had  sufficient  authority  to  make  the  order  by  reason  of  there 
being  a  sufficient  information  by  competent  persons  to  give  them  juris- 
diction.    The  churchwardens,  on  whose  information  the  justices  acted, 
were  the  proper  persons  to  receive  and  collect ;  for  the  rate  being  un- 
paid, those  who  then  fill  the  office  can  alone  sue  for  it  in  the  ecclesiasti- 
cal court ;  and  I  think  that  their  information  alone  gives  jurisdiction, 
irrespective  of  the  truth  of  the  facts  contained  in  it.     According  to  the 
words  of  the  section,  the  53  Geo.  3,  c.  127,  s.  7,  taken  in  their  ordinary 
sense,  the  fact  of  a  rate  duly  imposed  on  a  party,  and  also  the  non-pay- 
ment of  it  by  the  party,  are  made  conditions  precedent  to  the  jurisdic- 
tion by  the  magistrates  to  make  an  order  for  payment;  but  the  provision 
which  follows,  that  the  justices  are  to  examine  upon  oath  into  the  merits 
of  the  said  complaint,  and  the  power  of  appeal  to  the  sessions,  lead  me 
to  think  that  these  are  not  conditions  precedent,  and  that  an  information 
on   oath  of  a  rate  duly  made,  in  which  the  party  was  rated,  and  of  the 
refusal  by  that  party  to  pay,  would  be  enough,  if  supported  by  sufficient 
evidence,  of  which  they  are  to  judge,  to  give  the  magistrates  power  to 
decide  and  make  an  order  for  payment,  so  that  the  order,  if  made,  would 
be  valid,  and  could  be  enforced;  whether,  de  facto,  there* had  been  a 
proper  rate,  and  proper  demand  and  refusal,  or  not.     This  is,  generally 
speaking,  the  case  where  justices  have  the  power  to  decide  judicially : 
LowtJier  v.  Earl  of  Radnor,  8  Ea.  113.     The  case  of  a  poor-rate  is  not 
the  same  under  43  Eliz.  c.  2,  s.  4,  which  is  very  differently  worded ;  the 
validity  of  the  rate  is  essential  to  the  power  of  a  justice  to   issue  a 
distress  warrant;  so  that,  if  the  rate  has  not  been  duly  published,  or  the 
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party  proceeded  against  be  not  an  occupier  within  the  parish,  the  warrant 
*£>7R~\  1S  unauthorized,  and  *the  justice  is  liable  to  an  action  of  trespass. 

-*  Whether  the  fact  of  a  demand  on,  and  refusal  by,  the  occupier 
be  essential  to  the  jurisdiction  of  the  justice  to  issue  the  warrant,  or  his 
decision  on  the  evidence  thereof  on  oath  before  him  be  sufficient,  has  not, 
I  believe,  been  decided;  but  I  have  always  thought  it  would  be  sufficient, 
and  that,  in  a  special  plea  by  a  justice  to  an  action  of  trespass,  it  would 
be  enough  to  state  a  rate  duly  published,  and  that  the  plaintiff  was  an 
occupier  and  rated,  and  that  there  was  a  complaint  on  oath  by  the  over- 
seer that  he  did  not  pay  on  demand,  and  that  that  fact  was  proved  to  the 
satisfaction  of  the  justice ;  and  I  think  that  in  this  case,  if  there  was  a 
sufficient  information  on  oath  of  a  church-rate  on  which  the  defendant 
was  assessed,  and  of  the  demand  and  refusal,  the  magistrates  had  juris- 
diction, and  the  order  was  valid ;  for  why  are  the  magistrates  to  inquire 
into  the  merits  of  the  case,  and  adjudicate  upon  them,  unless  their  adju- 
dication is  to  be  binding,  especially  when  it  may  be  made  the  subject  of  an 
appeal  ?  If  this  be  so,  the  information  is  sufficient  as  set  out  in  the  first 
count ;  it  shows  that  the  magistrates  have  jurisdiction ;  for  the  rate  is 
alleged  to  have  been  duly  made ;  and  no  case  has  been  cited,  nor  can  I 
find  any,  to  show  that  the  order  of  a  magistrate  is  not  valid  if  founded 
upon  information  which  does  show  jurisdiction,  merely  because  the  infor- 
mation is  open  to  the  objection  of  informality  in  making  a  mixed  allega- 
tion of  fact  and  law,  instead  of  stating  the  facts  only.  I  think,  there- 
fore, that  the  first  count  is  good,  as  far  as  relates  to  the  principal 
objection;  on  the  other  objections  I  have  never  entertained  any  doubt ;  I 
think  they  are  all  unfounded.  The  second  was,  that  it  does  not  appear  that 
the  churchwardens  were  authorized  to  collect  and  receive  when  they  de- 
manded the  rate.  I  think  it  is  sufficient  that  they  were  so  when  the  rate 
was  neglected  and  refused,  which  is  the  offence.  The  third  objection  was, 
that  the  averment  of  the  warrant  was  defective,  because  it  is  stated  that  it 
was  recited  as  therein  recited,  without  stating  what  was  so  recited ;  enough 
of  the  warrant  would  be  stated  without  mentioning  the  recital.  It  was  said 
**7cn  a'80>  ^at  **  *was  n°t  addressed  to  any  one.  I  think  it  is  sufficiently 

-■  averred  to  have  been  addressed  to  the  defendant.  Another  objec- 
tion was,  that  the  warrant  was  not  averred  to  have  been  served  a  reason- 
able time  before  the  day  of  appearance.  I  think  it  must  be  assumed  that 
the  justices  satisfied  themselves  upon  that  point,  otherwise  they  would 
have  acted  unjustly  in  making  the  order  in  the  absence  of  the  party; 
and  the  intendment  is  always  favourable  to  the  validity  of  an  order. 
Another  objection  was,  that  the  order  should  be  set  out  verbatim, 
according  to  the  tenor.  There  are  precedents  both  ways,  and  there  is 
no  authority  that  it  is  necessary.  It  is  not  necessary  in  an  action  on  a 
judgment ;  I  do  not  see  why  it  should  be  so  on  an  indictment  on  an 
order.  I  think  it  is  enough  to  set  out  the  substance  correctly.  There 
are  still  two  more  objections,  neither  of  them  of  any  weight ;  one,  that  the 
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church-rate  is  not  averred  to  have  been  in  force  when  the  order  was 
made ;  the  other,  that  the  warrant  was  without  date.  As  to  the  first, 
it  is  averred  that  it  continued  in  force  at  the  time  of  the  indictment, 
and  that  the  justices  found  the  portion  of  the  rate  assessed  on  the 
defendant  to  be  due  to  the  churchwardens;  complaints  which  are,  I 
think,  quite  sufficient,  and  the  date  of  the  order  is  in  this  case  quite 
immaterial.  In  Regina  v.  Fletcher,  13  Law  J.,  N.  S.,  M.  C,  16,  a 
date  was  necessary  to  the  warrant  of  commitment,  to  describe  the  time 
when  the  imprisonment  was  to  commence.  'For  these  reasons,  1  think 
the  judgment  ought  not  to  be  arrested. 

Patteson,  J.,  passed  sentence  on  the  defendant,  to  be  imprisoned  for 
six  calendar  months. 
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BBFOBB  MR.  JUSTICE  COLERIDGE   AND   MR,   JUSTICE   ERLE. 


ABINGDON  ASSIZES. 

BEFORE   MR.   JUSTICE   COLERIDGE. 

(Civil  Side.) 
SMITH  v.  SCOTT  and  Others.    July  10. 

A  publication  reflecting  on  the  character  of  the  plaintiff,  professed  to  contain  a  report  of  the 
proceedings  before  two  judges  of  different  courts  at  chambers,  on  applications,  under  the 
Bankrupt  Act,  5  A  6  Vict.  c.  122,  s.  42,  to  discharge  a  bankrupt  out  of  custody.  The  defenc* 
(under  the  general  issue)  was,  that  it  was  a  fair  account  of  what  took  place  before  those  judges 
when  acting  in  a  judicial  capacity : — Held,  that  if  it  was,  the  defendant  was  entitled  to  the 
verdict : — Held,  also,  that  if  the  report,  though  not  correct,  was  an  honest  one,  and  intended 
to  be  a  fair  account  of  what  really  occurred  before  the  judges,  that  would  be  a  ground  for 
reducing  the  damages. 

Libel. — The  declaration  (a)  stated  that  the  defendants,  on  the  31st 
of  December,  1846,  published  "  of  and  concerning  the  plaintiff"  the 
following  libel  (which  was  published  in  the  "  Morning  Advertiser  News- 
paper"):— 

(a)  The  declaration  consisted  of  only  one  oount;  and  it  did  not  contain  any  prefatory  allega- 
tion i  and  the  only  innuendoes  were  to  the  words  "  Mr.  W.  H.  Smith,"  "  Mr.  Smith,"  "  W.  H. 
Smith;"  "he/'  the  "bankrupt;"  "him,"  to  each  of  which  was  an  innuendo  ("meaning  the 
plaintiff"),  and  to  the  word  "  his"  was  an  innuendo  ("  meaning  the  plaintiff's"). 
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"Judges'  Chambers,  Serjeants'  Inn,  Dee.  36. 
"  Before  Mr.  Justice  Erie,  and  Mr.  Justice  CrtttwlL 
"  In  re  William  H.  Smith. 

"  A  most  important  decision  connected  with  a  case  of  bankruptcy,  and  one  which  materially 
affects  the  commercial  world,  was  given  in  the  above  ease,  which  has  occupied  one  entire  day 
of  Mr.  Justice  Erie  as  chamber  judge  of  the  Queen's  Bench,  and  Mr.  Justice  Oetnrett,  *in 
*5811  the  same  capacity,  as  one  of  the  judges  of  the  Common  Pleas,  as  to  the  validity  of  a 
certificate  granted  to  a  bankrupt  The  facts  connected  with  this  important  case  are  as 
follows :— The  bankrupt,  Mr.  W.  H.  Smith,  is  a  barrister  of  the  South  Wales  Circuit ;  but,  in 
addition  to  his  professional  pursuits  he  became  connected  with  some  waterworks  in  South  Wales, 
and  also  proprietor  of  the  '  Swansea*  Journal.'  He  first  applied  to  be  discharged  from  his  lia- 
bilities under  the  Insolvent  Act,  but  was  opposed  by  several  of  his  creditors,  on  the  ground  that 
he  w/  s  a  trader  within  the  meaning  of  the  act,  on  which  his  petition  was  dismissed,  when  he  sued 
out  a  tat  in  bankruptcy.  His  debts  amounted  to  £20,000,  when  several  writs  were  issued  against 
him  in  Glamorganshire,  but  from  some  cause  he  was  not  arrested  until  he  came  to  London.  In 
consequence  of.  ha -ring  sued  out  a  fiat,  he  was  taken  down  in  custody  by  one  of  the  tipstaffs  of 
the  Queen's  Bench  Prison  to  the  District  Court  of  Bankruptcy  at  Bristol  to  pass  his  last  exami- 
nation, and  for  the  purpose  of  obtaining  his  certificate,  but  which  was  opposed  on  the  ground 
that  the  bankrupt  had  boei.  deeply  engaged  in  gambling  transactions.  This  allegation  the 
bankrupt  most  positively  denied  on  his  examination,  on  which  his  Honour  (Mr.  Commissioner 
Stephens)  granted  the  certificate.  Several  of  the  creditors  on  that  occasion,  however,  refused  to 
prove  under  the  fiat,  and  the  bankrupt  was  brought  up  to  London  in  custody,  as  the  marshal  of 
the  Queen's  Bench  had  no  power  to  discharge  Mr.  Smith  out  of  custody,  unless  an  order  front 
one  of  the  judges  of  the  court  from  which  the  judgment  had  been  issued  was  obtained.  An 
application  was  in  consequence  made  to  the  Court  of  Queen's  Bench,  where,  after  a  long  argu- 
ment,, it  was  held  that  the  application  must  be  made  to  a  judge  at  chambers.  In  compliance 
with  this  order  one  was  accordingly  made  under  the  42d  section  of  the  5  &  6  Vict.  c.  122,  which 
enacts  that  a  bankrupt  having  obtained  his  certificate  is  free  from  arrest,  and  that  the  certificate 
be  evidence  of  the  bankruptcy  and  the  proceedings,  also  that  the  bankrupt  in  execution  may  be 
ordered  to  be  discharged  without  payment  of  fees,  and  such  officer  who  holds  the  said  bankrupt 
in  custody  to  be  indemnified  for  such  discharge.  Upon  this  section  tho  bankrupt  came  up,  in  the 
first  instance,  before  Mr.  Justice  Erie,  where  Mr.  Chitty  attended  on  the  part  of  the  detaining 
oreditors.  The  bankrupt,  at  great  length,  contended  that  he  had  inserted  the  debts  of  the  whole 
of  the  opposing  creditors  in  his  balance  sheet ;  and,  therefore,  having  an  opportunity  of  proving 
claims,  they  could  not  at  this  period  oppose  him,  and,  therefore,  he  was  entitled  to  his  discharge. 
Mr.  Chitty  contended,  under  the  38th  sectiou  of  the  act  cited,  that  no  bankrupt  was  entitled  to 
a  certificate  if  ho  had  lost  by  gaming  £20  in  the  course  of  one  day,  or  £200  within  twelve 
months.  At  the  time  the  certificate  was  granted  an  opposition  was  entered,  but  the  parties  were 
not  in  a  position  to  prove  the  fact  of  gaming,  although  strong  viva  voce  evidence  was  pot  in, 
tnd  the  learned  judge  took  time  to  consider.  In  reply  to  the  evidence,  the  bankrupt  swore,  in 
his  examination,  that  he  had  not  been  guilty  *of  gaming,  but  he  (Mr.  Chitty)  was  now 
*5821  prepared  with  affidavits  extending  to  500  folios,  which  left  no  doubt  of  his  gaming  pro- 
pensities ;  that  he  (the  bankrupt)  was  known  at  the  gaming-houses  at  the  west  end  of 
the  town  by  the  cognomen  of  '  Break  Bank  Smith ;'  that,  under  these  circumstances,  he  had  ob- 
tained his  certificate  by  fraudulent  representations ;  and  the  39th  section  declared  that  a  certifi- 
cate shall  not  be  a  discharge,  unless  such  bankrupt  has  made  a  full  discovery  of  his  estate  and 
effects,  and,  in  all  things,  conformed  to  the  bankruptcy  laws.  This  the  bankrupt  had  not  dear, 
and,  therefore,  he  could  not  claim  his  discharge  under  his  certificate.  Mr.  Justice  Erie  said  that) 
as  the  point  was  one  of  great  importance,  and  quite  new,  he  would  read  the  whole  of  the  affidavits 
before  he  gave  his  decision.  On  Thursday  last,  the  bankrupt  was  again  brought  up  on  another 
summons  before  Mr.  Justice  Creettcell  on  the  same  case  to  be  discharged.  The  bankrupt  repeated 
his  previous  arguments,  and  begged  his  Lordship  to  order  his  discharge,  when  he  handed  in  a 
new  affidavit  denying  the  allegation  of  gaming.  Mr.  Chitty  said  he  was  taken  by  surprise ;  for 
he  was  not  aware  that  a  fresh  affidavit  was  going  to  be  used,  and,  therefore,  he  asked  time  to  see 
and  answer  its  contents.  Mr.  Justice  Creunoell  said  that  was  only  fair,  when  the  bankrupt  re- 
quested to  bo  allowed  to  use  the  affidavits  which  had  been  acted  on  before  Mr.  Justice  Erte.  Mr. 
Justice  Cre*«well  said  that  ho  certainly  should  not  undo  what  his  learned  Brother  had  done.  He 
was  ready  to  hear  any  new  matter,  and  would  give  Mr.  Smith  twelve  hours,  if  he  wished  to  argue 
the  case,  as  it  certainly  was  one  of  the  greatest  importance.  After  another  long  and  legal  discussion, 
the  bankrupt  wished  the  different  cases  to  be  decided  by  one  of  them.  He  had  been  in  prison  eter 
since  last  August  twelvemonth,  and  was,  by  the  expense  and  anxiety,  worn  out ;  and  Mr.  Justice 
Crt—wtU  said  that  he  certainly  could  not  give  his  decision  until  he  had  consulted  -frith  Mr.  Justice 


2  CARRINGTON  &  KIRWAN.    N.  P.  582 

Erie.  Although  they  were  Bitting  under  the  same  roof,  yet  they  were  judges  of  different  courts; 
though,  as  there  was  a  necessity  for  an  uniformity  on  a  decision  of  such  importance,  he  would 
see  his  learned  Brother,  and  give  his  judgment  after  the  holidays.  In  accordance  with  his 
lordship's  remark,  the  learned  judge  now  forwarded  his  and  Mr.  Justice  Erie'*  decision,  which 
was,  that,  under  the  38th  and  39th  sections  of  the  5  k  6"  Vict  o.  122,  the  summons  must  be  dis 
missed.  The  consequence  is,  that  the  bankrupt  is  still  detained  in  custody,  and  will  remain  so 
until  the  whole  of  the  debts  are  settled,  which  have  not  yet  been  proved  under  the  fiat  It  is 
understood  that  not  much  more  than  £1000  of  the  trading  debts  have  been  proved  against  the 
estate,  as  he  was  only  required  under  the  fiat  to  furnish  his  accounts  since  he  commenced  trader 
in  1843." 

Plea :  not  guilty.(a) 

*It  was  opened  by  Whateley,  for  the  plaintiff,  that  the  plain-  r*eoo 
tiff  was  a  barrister,  who  had  established  the  waterworks  at  Swan- 
sea, for  which  an  act  of  Parliament  passed  in  the  year  1837 ;  and  that 
the  plaintiff  also  started  a  newspaper  in  that  year,  in  which  he  was  not 
successful,  and  a  fiat  in  bankruptcy  having  issued  against  him,  he,  in  his 
examination,  stated  that  he  had  not  been  guilty  of  gaming  since  he 
became  a  trader,  though  he  admitted  that  he  had  lost  money  at  play 
before  that  time.  In  this  libel,  it  was  imputed  that  the  plaintiff  had 
sworn  that  he  had  not  been  guilty  of  gaming,  which  was  imputing  per- 
jury to  him.  It  also  imputed  that  Mr.  Chitty,  when  before  Mr.  Justice 
•  Erie  and  Mr.  Justice  Cresswell,  had  imputed  to  the  plaintiff  that  he  had 
obtained  his  certificate  by  fraudulent  misrepresentation,  and  had  not 
made  a  full  discovery  of  his  estate  and  effects.  These  imputations  were 
not  only  unfounded  in  fact,  but  had  never  been  made  by  Mr.  Chitty,  as 
stated  in  the  libel. 

The  libel  was  read. 

On  the  part  of  the  plaintiff,  Mr.  Strick,  the  plaintiff's  attorney,  and 
Mr.  Thomas  Ghitty  were  called.  They  stated  that  neither  of  them  was 
present  at  any  meeting  at  Bristol ;  and  Mr.  T.  Chitty  stated  that  he 
attended  Mr.  Justice  Erie  and  Mr.  Justice  Oresswell  several  times  to 
oppose  the  discharge  of  the  plaintiff  from  custody,  and  that  he  did  not 
say  before  Mr.  Justice  Erie  that  the  plaintiff  had  sworn  that  he  had  not 
been  guilty  of  gaming,  and  that  he  had  no  recollection  of  having  so 
stated  before  Mr.  Justice  *Cresswell;  and  that  he  was  certain  r*zoA 
that  he  had  never  said  that  the  plaintiff  had  obtained  his  certifi- 
cate  by  fraudulent  representations,  and  that  he  neither  said  that  the 
plaintiff  had  not  made  a  full  discovery  of  his  effects,  nor  that  he  had 
not  conformed  to  the  bankruptcy  laws. 

In  his  cross-examination,  Mr.  T.  Chitty  said,  that,  when  before  Mr. 
Justice  Erie  and  Mr.  Justice  Oresswell,  he  had  voluminous  affidavits,  and 

(a)  Where  the  defence  is  that  the  publication  is  a  fair  report  of  a  proceeding  in  a  court  ol 
justice,  this  seems  to  be  the  proper  plea.  In  the  case  of  O'Brien  v.  Clement,  15  Law  J.  (N.  S.) 
Exoh.  286,  which  was  a  case  of  libel,  Baron  Parke  said — "  Under  the  general  issue  you  may 
deny  the  publication  of  the  alleged  libel,  or  show  that  it  was  not  of  an  injurious  nature,  or  show 
that  it  was  published  on  some  lawful  occasion.  In  the  ease  of  Ckalmert  v.  Payne,  2  C,  M.,  k  R. 
155,  in  which  the  alleged  libel  was  the  report  of  a  trial  at  Nisi  Prius,  the  defendant  obtained  sr 
verdict  on  the  general  issue.  In  the  case  of  Flint  v.  Pike,  4  B.  k  C.  473,  a  plea  that  the  libel 
was  t»  •ubstanc*  a  true  account  and  report  of  a  trial  was  held  bad  on  demurrer." 
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that  he  remembered  <<  Break  Bank  Smith"  being  read  from  them ;  that 
he  contended  that  the  plaintiff's  certificate  was  void,  and  that  he  did 
not  contend  that  it  was  void  from  fraudulent  representation,  or  misrepre- 
sentation, but  that  he  argued  that  it  was  void  simply  on  the  ground  of 
gaming.  Mr.  Chitty  also  said :  "  I  think,  before  Mr.  Justice  Cre&well, 
some  allusion  was  made  to  the  examination  at  Bristol." 

Godson  addressed  the  jury  for  the  defendants. — This  is  a  fair  account 
of  what  took  place  before  two  of  the  learned  judges  of  England,  when 
acting  in  a  judicial  capacity,  and  for  the  purpose  of  doing  a  judicial  act. 
By  the  stat.  5  &  6  Vict.  c.  122,  s.  42,  it  is  enacted  that,  "  if  any  such 
bankrupt  [t.  e.  bankrupt  who  has  obtained  his  certificate]  shall  be  taken 
in  execution  or  detained  in  prison  for  such  debt,  claim,  or  demand  [i.  t, 
any  debt,  claim,  or  demand,  provable  under  the  fiat  against  such  bank 
rupt],  where  judgment  has  been  obtained  before  the  confirmation  of  his 
certificate,  it  shall  be  lawful  for  any  judge  of  the  court  wherein  judg- 
ment has  been  so  obtained,  on  such  bankrupt's  producing  his  certificate, 
to  order  any  officer  who  shall  have  such  bankrupt  in  custody  by  virtue 
of  such  execution,  to  discharge  such  bankrupt,  without  exacting  any  fee, 
and  such  officer  shall  be  hereby  indemnified  for  so  doing."  It  was  held, 
in  Che  case  of  this  very  plaintiff,  that  an  application  under  this  enact- 
ment must  be  to  a  judge  at  chambers,  and,  therefore,  it  is  an  application 
made  to  the  judge  judicially,  and  not  to  his  discretion ;  and  a  judge 
*ror-i  sitting  for  this  purpose  is  as  much  *silting  judicially  as  when  he 
-*  is  trying  a  cause  in  open  court.(a)  If,  therefore,  you  are  satis- 
fied that  this  is  a  fair  and  accurate  report  of  what  occurred  before  Mr. 
Justice  Brie  and  Mr.  Justice  Oresswell  in  this  matter,  it  is  no  libel,  and 
the  defendants  are  entitled  to  your  verdict ;  and  it  is  quite  manifest  that 
the  expression,  "  the  facts  of  the  case,"  which  is  used  in  this  paper, 
means  the  facts  as  shown  by  the  affidavits  of  500  folios  referred  to  by 
Mr.  Chitty ;  and  with  respect  to  the  meeting  at  Bristol,  it  is  equally 
clear  that  all  that  was  said  of  that  must  have  been  stated  in  the  course 
of  the  discussion  before  Mr.  Justice  Oresswell. 

Coleridge,  J.  (in  summing  up.) — There  is  no  doubt  as  to  the  publi- 
cation of  this  paper,  and  that  it  relates  to  the  plaintiff;  and  the  only 
question  is  as  to  its  character :  first,  is  it  libellous  as  reflecting  on  the 
character  of  the  plaintiff?  and,  secondly,  if  it  be  so,  under  what  circum- 
stances was  it  published  ?  The  defendant  says  it  is  nothing  more  than 
what  took  place  in  a  court  of  justice ;  and  I  shall  certainly  direct  you, 
that,  if  it  is  a  correct  account  of  proceedings  in  a  court  of  justice,  you 
ought  to  find  a  verdict  for  the  defendant.     If  the  defendants  publish 

(a)  In  the  ease  of  Daubney  v.  Cooper,  10  B.  *  C.  237,  it  wu  held  that  the  proceeding  again* 
a  party  in  a  summary  manner  under  the  stat.  5  Anne,  e.  14,  fur  keeping  and  using  a  gw  t» 
destroy  game,  was  of  a  judicial  nature;  and  Mr.  Justice  Bayleg  said  that  the  magistrate  -  was. 
as  it  were,  a  court  of  justice  for  that  purpose,  and  his  Lordship  also  said,  "  The  point  which  ww 
decide  is,  that  a  magistrate  in  the  exercise  of  a  duty  of  this  description,  namely,  by  sumaarflj 
conricting  a  party,  is  a  species  of  oourt,  and  is  exerolsing  a  judicial  function." 
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chat  which  professes  to  be  an  account  of  what  occurred  in  a  court  of 
justice,  and  it  be  not  correct, — for  example,  if  it  contains  things  which 
were  not  stated,  or  if  what  was  stated  is  so  coloured  as  not  to  be  accu- 
rate,— then  there  is  no  justification  for  its  publication.  If  you  should 
think  that  this  report,  though  not  correct,  is  an  honest  one,  and  intended 
to  be  a  fair  account  of  what  really  occurred,  that  would  be  a  ground  for 
reducing  the  ^damages.  There  is  no  evidence  of  what  took  place  r*rofi 
at  Bristol ;  and  if  there  is  anything  in  that  part  of  the  paper  *• 
which  is  injurious  to  the  character  of  the  plaintiff,  he  will  be  entitled  to 
recover  for  that.  Mr.  Godson  says  that  all  this  must  have  been  repeated 
at  the  chambers  of  the  judges ;  and  it  would  indeed  be  natural  that,  on 
some  of  the  applications,  this  would  be  stated ;  but  as  to  that  the  evi- 
dence is  not  very  precise.  You  will,  therefore,  consider,  on  the  whole 
of  the  evidence  which  has  been  given,  whether  this  is  or  is  not  a  correct 
and  accurate  statement  of  what  passed  before  the  two  learned  judges 
on  the  occasions  referred  to.  If  you  think  it  is,  you  will  find  for  the 
defendant;  and  if  you  think  it  is  not,  you  will  find  for  the  plaintiff,  with 
such  damages  as  you  think  right,  having  regard  to  all  the  circumstances 
of  the  case.  Verdict  for  the  plaintiff.     Damages,  40*. 

Whateley  and  Phipton,  for  the  plaintiff. 

Godson  and  Maynard,  for  the  defendant. 

[Attorneys — Strick,  and  Wire  $  Child.] 


STAFFORD  ASSIZES. 


BEFORE   MR.   JUSTICE  ERLE. 


REGINA  v.  COOPER.    July  21. 

It  was  the  practice  of  the  treasurer  of  the  county  of  8.,  when  an  order  had  been  made  on  him 
for  the  payment  of  the  expenses  of  a  prosecution,  to  pay  the  whole  amount  to  the  attorney  foi 
the  prosecution  or  his  clerk,  and  to  require  the  signature  of  every  person  named  in  the  ordei 
to  he  written  on  the  back  of  it,  and  opposite  to  each  name  the  sum  ordered  to  be  paid  to  eacl 
person  respectively : — Held,  that  such  a  signature  is  not  a  receipt,  the  forging  of  which  is  an 
offence  against  the  stat  1  WilL  4,  c.  66,  s.  10,  and  that  it  is  merely  an  authority  to  the  treasure! 
to  pay  the  Amount 

Forgery. — Theirs*  count  of  the  indictment  stated  that  Thomas  Sail 
was  the  treasurer  of  the  stock  of  the  county  of  Stafford,  and  that  h 
was  his  duty,  as  such  treasurer,  in  pursuance  of  orders  made  by  the 
Court  at  the  assizes  and  general  gaol  delivery  for  that  county,  to  pay 
out  of  that  stock  such  sums  as  should  be  ordered  to  be  paid  to  wit- 
nesses, and  to  require  that  the  names  of  such  witnesses,  and  the  sums 
so  to  be  paid,  should  be  written  by  such  witnesses  respectively  on  the 
bac;s  of  such  orders,  and  that  the  names  and  sums  so  written  did  im- 
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**"ft7l  Port  an(*  ^P^fy  ^hit  *be  witnesses  respectively  had  received  the 
-I  sums  so  ordered  to  be  paid ;  and  that,  at  the  back  of  a  certain 
order  made  by  the  Court  at  the  assizes  and  general  gaol  delivery  holden 
at  Stafford,  in  and  for  the  county  of  Stafford  [setting  it  out  verbatim], 
the  prisoner,  on  the  24th  of  July,  9  Vict,  at,  &c,  feloniously  did  forge 
a  certain  acquittance  and  receipt  for  money,  purporting  to  be  a  receipt 
and  acquittance  given  by  one  James  Oakes  for  the  sum  of  one  pound 
ten  shillings,  which  said  forged  acquittance  and  receipt  for  money  is  as 
follows : — 

«  James  Oakes  XI:  10*." 

and  which  said  forged  acquittance  and  receipt,  at  the  time  of  the  falsely 
forging  the  same,  did  and  still  doth  import  and  signify  that  the  said  J. 
0.  did  on  the  24th  day  of  July  receive,  as  a  witness  in  the  hereinbefore- 
recited  order  required,  the  sum  of  11.  10*.,  with  intent  to  defraud  the 
said  Thomas  Salt,  against  the  statute,  fie. 

Second  count,  a  precisely  similar  count,  for  offering,  uttering,  dispos- 
ing of,  and  putting  off  the  same  acquittance. 

Third  count,  for  forging  "a  certain  other  acquittance  and  receipt  for 
the  payment  of  money,  purporting  to  be  an  acquittance  and  receipt  for 
the  payment  to  the  said  James  Oakes  of  the  sum  of  one  pound  ten 
shillings,  with  intent  to  defraud  the  said  Thomas  Salt,"  against  the 
statute. 

Fourth  count,  a  similar  count  for  offering,  uttering,  disposing  of,  and 
putting  off  the  same  acquittance. 

The  indictment  also  contained  three  other  sets  of  similar  counts,  which 
only  varied  from  these  four  in  laying  intents  to  defraud  "  James  Oakes," 
"  John  Henson  Webb, "(a)  and  "  Thomas  Salt  and  others."(i) 

It  appeared  that  the  defendant  was  a  clerk  to  Mr.  Thomas  Cooper, 
**ftftl  an  att°rney>  w^°  bad  been  employed  by  a  *person  named  Wil- 
-■  liam  Ryder,  to  prosecute  John  Ash  for  perjury.  It  further 
appeared  that  John  Ash  was  tried  for  the  perjury  at  the  Summer  Assizes 
at  Stafford  in  1845,  and  that  an  order  on  the  treasurer  of  the  county 
for  the  expenses  of  the  prosecution  was  made  out  in  the  usual  manner 
by  Mr.  Bellamy,  the  then  clerk  of  assize  of  the  Oxford  Circuit,  and 
delivered  to  the  defendant,  who  attended  those  assizes  to  conduct  the 
prosecution  on  behalf  of  his  employer,  Mr.  Thomas  Cooper. 

The  order  was  as  follows  : — 

At  the  assizes  and  general  gaol  delivery  holden  at  Stafford  on  Saturday  the  nineteenth  day  of 
July,  in  the  ninth  year  of  the  reign  of  her  Majesty  Queen  Victoria,  before  Thomas  Lord  Denmao, 
Sir  John  Patteson,  Knight,  and  others  their  fellows,  justices  of  our  said  Lady  the  Queen,  assign** 
to  deliver  her  gaol  of  the  said  county  of  the  prisoners  therein  being ; 

(a)  Mr.  Webb  was  a  rate-payer  in  the  county. 

(6)  We  believe  that  these  counts  were  added  because  it  was  thought  doubtful  whether  as  ths 
orders  were  cashed  at  Messrs.  Salt's  bonk,  the  intent  might  not  be  properly  laid  to  defraud  the 
firm,  and  not  Mr.  Salt  alone. 
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The  Queen  against  ]      It  is  ordered  by  this  Court  that  the  treasurer  of  the  stock  of  the  county 

John    Ash,    for   I  of  Stafford  do  forthwith  pay  unto  the  prosecutor,  William  Ryder,  for  hi/ 

perjury.  j  expenses,  loss  of  time,  and  trouble   in  this  prosecution  at  the  last  and 

£49  8#.  2d.        J  present  assiies,  the  sum  of  twenty-four  pounds,  eleven  shillings,  and  six 

pence;  and  to  the  several  witnesses,  that  is  to  say,  George  Eeates  and 

Joseph  Parkin,  fifty-three  shillings  and  four  pence  each ;  Samuel  Skellard 

fifty-four  shillings  and  eight  pence,  and  Jane  Vickerstaff  fifty-four  shillings 

and  eight  pence ;  John  Cliff  three  pounds,  ten  shillings,  and  eight  pence ; 

and  William  Bransfield  three  pounds,  for  their  attendance  at  two  assises : 

James  Oakos,  Thomas  Hope,  James  Brentnall,  and  Thomas  Hodgkinson, 

thirty  shillings  for  their  attendance  at  one  assise. 

By  the  Court, 

Bellamy. 

It  was  proved  that  the  practice  of  the  county  treasurer  is  to  pay  the 
whole  amount  of  such  an  order  to  the  attorney  for  the  prosecution,  or 
to  his  clerk  who  conducts  the  prosecution,  but  he  requires  the  signature 
of  every  person  named  in  the  order  to  be  written  on  the  back  of  the 
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order,  *and  opposite  to  each  name  the  sum  ordered  to  be  paid  to 
each  person  respectively ;  but  the  treasurer  does  not  make  any 
inquiry,  or  take  any  step  to  ascertain  whether  the  different  persons  have 
actually  received  the  sums  set  against  their  names. 

It  was  proved  that  the  defendant  took  the  order  above  set  forth  to 
the  treasurer's  office,  having  obtained  the  signatures  of  William  Ryder, 
the  prosecutor,  and  all  the  witnesses  except  James  Oakes,  John  Cliff, 
and  Thomas  Hope ;  and  on  behalf  of  those  three  witnesses  the  prosecu- 
tor, William  Ryder,  had  signed  his  name,  and  the  endorsement  on  the 
back  of  the  order  then  first  presented  by  the  defendant  at  the  treasurer's 
office  was  in  the  following  form  :— 

"  William  Ryder 
George  Eeates 
Joseph  Parkin 
Samuel  Skellard 
Jane  Vickerstaff 
William  Bransfield  - 
James  Brentnall 
Thomas  Hodgkinson 
For  John  Cliff,  James  Oakes,  and  Thomas  "j 

Hope  I  6  10  8 

William  Ryder  J 

£49    8  2" 


£    ». 

d. 

24  11 

6 

2  18 

4 

2  13 

4 

2  14 

8 

2  14 

8 

3    0 

0 

1  10 

0 

1  10 

0 

The  treasurer's  clerk  objected  to  pay  the  amount  of  the  order,  and 
required  the  actual  signatures  of  the  three  witnesses,  Cliff,  Oakes,  and 
Hope ;  and  having  drawn  his  pen  across  their  names  on  the  back  of  the 
order,  he  gave  back  the  order  to  the  prisoner,  who  took  it  away,  and 
returned  again  with  it  after  the  lapse  of  about  an  hour,  and  the 


order,  as  he  then  presented  it  to  the  treasurer's  clerk,  ^appeared 
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to  have  the  signatures  of  the  three  witnesses  on  it,  and  the  sum  payable, 

each  written  thus : 

£  8.   d. 

James  Oakes 110  0 

John  Cliff  3  10  8 

Thomas  Hope 1  10   0 

The  treasurer's  clerk  immediately  paid  to  the  defendant  49?.  8*.  2A, 
and  the  defendant  wrote  "  C.  J.  Parker,  for  T.  Cooper"  at  the  foot  of 
the  endorsements  on  the  back  of  the  order. 

It  was  further  proved  that  the  signature  "  James  Oakes"  was  not  of 
his  handwriting,  and  was  not  written  by  his  authority ;  and  it  also  ap- 
peared that  James  Oakes  had  received  10*.  from  Mr.  Cooper,  and  that 
some  expenses  had  been  paid  for  him. 

Greaves,  for  the  prisoner. — I  submit  that  the  evidence  does  not  sup- 
port the  indictment.  The  signature  of  a  witness  on  the  back  of  an 
order  of  this  kind,  opposite  to  the  sum  allowed  to  him  for  his  expenses, 
is  neither  a  "  receipt  for  money"  nor  an  "  acquittance"  within  the  10th 
section  of  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  66.  The  stat.  7  Geo.  4, 
c.  64,  s.  22,  empowers  the  Court  to  order  payment  of  their  expenses  to 
prosecutors  and  witnesses  in  cases  of  felony ;  and  the  23d  section  ex- 
tends the  same  power  to  certain  cases  of  misdemeanour,  including  pro- 
secutions for  perjury;  and  the  24th  section  of  the  same  statute  directs 
that  every  order  shall  be  made  on  the  treasurer  of  the  county,  who  is  re- 
quired forthwith  "  to  pay  to  the  person  named  therein,  or  to  any  one  duly 
authorized  to  receive  the  same  on  his  or  her  behalf,  the  money  in  such 
orders  mentioned,  and  shall  be  allowed  the  same  in  his  accounts."  The 
signature  of  one  of  the  witnesses  on  the  back  of  an  order  of  this  kind, 
is  an  authority  from  that  witness  to  the  treasurer  to  pay  to  the  person 
*WI1  Pro(*uc*ng  tne  or4er  the  amount  *payable  to  the  witness  who  has 
J  so  endorsed  it  with  his  name,  and  in  the  present  instance  there 
was  a  refusal  to  pay  without  the  signature  giving  such  authority.  The 
treasurer  does  not  treat  it  as  a  receipt,  for  no  one  has  a  right  to  saj, 
"  You  shall  give  such  receipt  for  the  payment  of  money  before  it  is 
paid."  If  the  signature  were  a  receipt  to  the  treasurer,  it  would  be 
false,  for  it  would  import  that  the  witness  had  received  from  the  trea- 
surer the  amount  written  opposite  to  his  name,  which  was  contrary  to 
the  fact.  The  real  receipt  to  the  treasurer,  if  there  be  one,  is  that 
given  by  the  defendant  by  writing  his  name  below  all  the  amounts  and 
the  total,  which  is  quite  distinct  from  the  signatures  of  the  prosecutor 
and  witnesses  authorizing  the  treasurer  to  make  the  payments.  The 
treasurer  does  not  pay  on  each  signature,  but  requires  all  the  persons 
named  in  the  order  to  sign  their  names  before  payment  of  any  part 
There  is  an  authority  from  all,  and  the  treasurer  relies  upon  it  as  an 
authority,  and  that  is  decisive  against  its  being  a  receipt  or  acquittance 

Godson,  for  the  prosecution. — The  stat.  9  Geo.  4,  c.  64,  authorial 
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the  treasurer  to  pay  the  prosecutor  and  the  witnesses :  the  prosecutor  is 
not  to  receive  the  whole.  The  order  is,  that  the  treasurer  do  forthwith 
pay  to  the  prosecutor  so  much,  and  to  each  of  the  several  witnesses  so 
much.  The  witness  Oakes  might  have  taken  the  order  to  the  treasurer, 
and  have  received  1?.  10*.,  and  the  treasurer  must  have  paid  it.  Attor- 
neys, however,  for  their  own  convenience,  have  a  practice  of  paying  the 
witnesses  themselves,  and  taking  receipts.  The  attorney  substitutes 
himself  for  the  treasurer,  and  accordingly  in  this  case  the  signature  of 
the  witness  Oakes  would,  if  genuine,  have  been  a  receipt  and  acquittance 
by  him  to  the  treasurer.  The  witnesses  in  question  may  go  now  to  the 
treasurer  and  receive  the  money :  they  may  show  that  their  names  are 
forged.  If  this  were  a  mere  authority,  the  signature  alone  *would  r-*rqo 
do ;  but  it  is  a  receipt,  as  the  treasurer  requires  the  sum  to  be  *- 
written  against  the  name. 

Erle,  J. — Would  there  be  any  breach  of  duty  in  the  attorney  receiv- 
ing the  amount  of  the  order  without  having  paid  these  sums  ? 

Godson. — I  submit  that  there  would. 

Greaves,  in  reply. — It  is  important  to  observe  that  it  is  not  usual  to 
stamp  instruments  of  this  kind  with  receipt  stamps.(a)  If  the  endorse- 
ment were  a  receipt  to  the  attorney,  the  attorney  would  have  a  right  to 
the  custody  of  the  document. 

Erle,  J. — Would  the  order,  with  the  endorsements  on  it,  be  evidence 
Against  Mr.  Cooper  in  an  action  for  money  had  and  received  ? 

Greaves. — Certainly. 

Erle,  J. — I  incline  to  think  so  too,  but  I  do  not  like  to  stop  an  im- 
portant case  on  a  point  apart  from  the  merits. 

His  Lordship,  having  conferred  with  Mr.  Justice  Coleridge,  said : — I 
have  considered  the  point  with  my  learned  Brother  Coleridge^  who  con- 
curs with  me  in  thinking  that  the  names  on  the  back  of  the  order  have 
merely  the  effect  of  giving  an  authority  to  the  holder  of  the  document  to 
receive  the  sums  of  money,  and  that  the  amounts  written  *op-  p^qq 
posite  to  the  several  names  do  not  express,  nor  are  they  intended  *■ 
to  express,  that  the  parties  have  given  a  receipt  or  acquittance  for  the 
money.  I  regret*  that  so  important  a  prosecution  should  be  stopped, 
but  as  there  appears  to  be  no  count  adapted  to  the  instrument  in  ques- 
tion, I  am  bound  to  say  that  the  present  indictment  has  not  been  sus- 
tained. 

His  Lordship  directed  an  acquittal.  Verdict — Not  Guilty.(J) 

Godson  and  Twemlow,  for  the  prosecution. 
%    Greaves,  for  the  defendant. 

[Attorneys — Hand  and  T.  Cooper.] 

l<i)  We  believe  that,  in  Middlesex,  if  a  prosecutor  or  witness  has  to  receive  on  an  order  of 
(his  kind  a  sum  of  money  amounting  to  £5  or  more,  the  treasurer  requires  from  him  a  regular 
receipt  on  a  proper  stamp. 

(6)  By  the  stat.  7  Geo.  4,  e.  64>  s.  24,  it  is  enacted,  "  That  every  order  for  payment  to  any  pro- 
secutor or  other  person  as  aforesaid  shall  be  forthwith  made  out  and  delivered  by  the  proper* 
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officer  of  the  court  unto  each  prosecutor  or  other  person,  upon  being  paid  for  the  same  the  mm 
of  one  shilling  for  the  prosecutor,  and  sixpence  for  each  other  person,  and  no  more ;  and,  except 
in  the  cases  hereinafter  provided  for,  shall  be  made  upon  the  treasurer  of  the  county,  riding,  or 
division  in  which  the  offence  shall  hare  been  committed,  or  shall  be  supposed  to  hare  been  com- 
mitted, who  is  hereby  authorised  and  required,  upon  sight  of  every  such  order,  forthwith  to  pay 
to  the  person  named  therein,  or  to  any  one  duly  authorized  to  receive  the  same  on  hie  or  her  behalf, 
the  money  in  such  order  mentioned,  and  shall  be  allowed  the  same  in  his  accounts." 


*594]  *OXFORD  SPRING  CIRCUIT,  1848. 


BEFORE  MB.  JUSTICE  PATTBSON,  AND  MR.  JUSTICE  0BBS8WRLL. 


READING  ASSIZES. 


BEFORE  MR.  JUSTICE  CRE8SWELL. 


REGINA  v.  BARNETT,  O'BRIEN,  and  WHITNEY. 

A.,  B.,  and  C.  were  indicted  for  having  robbed  and  beaten  D.  A.  knocked  D.  down,  and  it  was 
imputed  that  B.  and  C.  stole  his  property  from  his  pockets : — Held,  that  if  B.  and  C.  stole  the 
property,  and  A.  did  not  participate  in  the  robbery,  A.  could  not  be  convicted  of  an  assault,  as 
the  assault  committed  by  him  was  an  independent  assault,  unconnected  with  the  robbery,  but 
that  if  the  jury  thought  that  D.  was  not  robbed  by  any  of  the  prisoners,  but  had  been  araawltfd 
by  all  of  them,  they  might  And  all  guilty  of  the  assault 

Robbery. — The  indictment  charged  the  three  prisoners  with  having 
robbed  Samuel  Brewerton  of  a  watch  and  two  half-sovereigns,  and 
beaten  him  immediately  before  the  robbery. 

It  was  stated  by  the  prosecutor  in  giving  his  evidence,  that,  at  about 
midnight  on  the  night  of  the  28th  of  December,  1847,  he  went  to  a 
house  in  Bird-court,  in  Reading,  with  a  woman  whom  he  had  not  known 
before,  and  after  staying  there  about  an  hour,  the  door  of  the  house 
was  opened  for  him  to  come  out,  and  on  his  doing  so,  the  prisoner  Bar- 
nett  knocked  him  down,  and  he  then  missed  his  watch,  and  complained 
that  he  had  been  robbed,  upon  which  the  prisoners  Whitney  and  O'Brien 
said  they  would  not  believe  he  had  been  robbed  unless  they  felt  bis 
pockets,  which  they  did,  and  took  away  his  trowser  pocket  which  con- 
tained the   half-sovereigns,  after  which  they  left  him,  and  Barnett 
assisted  him  to  another  house  to  wash  his  face  and  mouth,  as  he  was 
bleeding  from  the  mouth. 

*acki       *^  was  Prove(*  by  another  witness,  that  immediately  aft* 

J  Barnett  had  struck  the  prosecutor,  he  went  higher  up  the  court, 

to  speak  to  a  man  in  the  employ  of  the  Gas  Company,  who  was  going 
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upon  his  duty  at  the  gas  works,  and  that  immediately  after  Barnett  had 
struck  the  prosecutor,  this  witness  desired  him  not  to  strike  the  prosecu- 
tor any  more,  and  Barnett  replied,  "  He  struck  me  first,  and  I  have 
given  him  a  muzzier."  The  prosecutor  denied  that  he  had  struck  Bar- 
nett at  all,  and  also  stated  that  his  watch  had  been  taken  by  means  of 
unscrewing  the  swivel  of  the  guard-chain,  and  not  by  breaking  the 
chain ;  and  that  he  was  half  drunk. 

Carrington,  for  the  prisoner  Barnett,  contended  that  the  prisoner 
Barnett  had  nothing  to  do  with  the  robbery,  if  robbery  there  was,  and 
that,  whichever  of  them  struck  the  first  blow,  that  assault  was  an  assault  | 

quite  distinct  from  any  robbery. 

J.  Jefferys  Williams,  for  the  other  prisoners,  contended  that  the  pro- 
secutor must  have  been  robbed  in  the  house,  as  the  unscrewing  the 
swivel  of  a  watch-guard  chain  could  not  be  done  by  a  snatch,  and  that 
if  he  was  robbed  of  his  watch  in  the  house  he  was  most  probably  robbed 
of  his  money  there  also.    • 

Cresswell,  J.  (in  summing  up.) — If  you  think  that  all  the  three  pri- 
soners were  concerned  in  the  robbery,  you  ought  to  find  them  all  guilty 
of  it,  although  the  hand  of  Barnett  did  not  take  any  of  the  property ; 
but  if  you  think  that  Barnett  was  not  concerned  in  the  robbery,  and  * 
that  the  other  two  were,  you  should  convict  them  of  the  robbery  and 
acquit  him  altogether,  and  you  ought  not  to  convict  him  of  an  assault, 
although  he  committed  one,  because  it  would  then  be  an  independent 
assault  unconnected  with  the  robbery.  But  if  you  are  not  satisfied  that 
either  of  the  prisoners  committed  any  robbery,  you  may  then  find  them 
all  guilty  of  *an  assault,  because  that  is  an  assault  which  is  in- 
cluded in  the  charge  contained  in  the  present  indictment. 

The  jury  found  all  the  prisoners  Not  Guilty  of  the  robbery, 
but  all  Guilty  of  an  assault. 

A.  M.  Skinner,  for  the  prosecution. 

Carrington,  for  the  prisoner  Barnett. 

J.  Jefferys  Williams,  for  the  prisoners  O'Brien  and  Whitney. 
[Attorneys — Chase  $  Chase,  and  Newton,  and  Neale.] 
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BEFORE  MR.  JUSTICE   PATTESON. 

REGINA  v.  WILLIAM  ARLETT.    March  1. 

A  defendant,  in  a  case  of  misdemeanour,  for  which  he  was  indicted  at  the  quarter  sessions,  and 
in  whioh  he  was  entitled  to  traverse,  did  traverse : — Held,  that  his  traverse  was  to  the  next 
sessions,  and  not  to  the  assises,  whioh  eame  before  the  next  sessions,  and  the  defendant  being 
imprisoned  in  the  gaol  on  this  charge,  the  judge,  at  the  assises,  would  not  discharge  him  on 
his  own  recognisance. 

If  a  prisoner  be  committed  to  the  gaol  for  trial  at  the  quarter  sessions  which  are  to  be  held  after 
the  assises,  the  judge  at  the  assises  will  discharge  him  on  his  own  recognisance  if  there  be  no 
indictment  preferred  against  such  prisoner  at  the  assises. 

vol.  n. — 49  2  K 
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The  judges'  commission  of  gaol  delivery  Applies  only  to  untried  prisoners  in  the  gaol,  and  n*t  to 
untried  prisoners  in  house*  of  correction. 

J.  Jefferys  Williams,  for  the  defendant,  applied  that  the  defendant 
might  be  discharged  out  of  custody  on  his  own  recognisances.     An  in- 
dictment had  been  found  against  him  at  the  Berkshire  quarter  sessions, 
which  were  held  on  the  3d  of  January,  1848,  for  having  been  in  the 
night  time  on  land  of  Richard  Benyon  de  Beauvoir,  Esq.,  in  pursuit  of 
game,  after  two  previous  convictions.     This  was  a  misdemeanour  under 
the  first  section  of  the  stat.  9  Geo.  4,  c.  69,  and  was  an  offence  triable 
at  the  quarter  sessions.     The  defendant  had  on  the  18th  of  December, 
1847,  been  committed  to  take  his  trial  on  this  charge  at  the  then  next 
^quarter  sessions,  but  not  having  been  in  custody  or  on  bail  on 
this  charge  for  twenty  days  before  the  holding  of  the  sessions, 
the  defendant  was  entitled  to  decline  being  tried  at  those  sessions,  and 
to  traverse,  which  he  did.(a)     Not  being  provided  with  bail,  the  defend- 
ant had  remained  in  custody,  and  must  do  so  until  the  next  sessions 
unless  he  was  now  discharged  on  his  own  recognisances.     The  nearest 
cases  to  the  present  were  those  which  occurred  on  the  Spring  Circuit  of 
1838,  when  in  this  county  several  persons  were  committed  over  the 
assizes  until  the  quarter  sessions,  which  would  be  held  after  the  assizes, 
and  Baron  Gurnet/  being  of  opinion  that  this  was  not  correct,  and  that, 
udder  his  commission  of  gaol  delivery,  he  ought  to  deliver  the  gaol  of 
all  untried  prisoners ;  the  different  prosecutors  were  all  sent  for,  and  all 
attended  and  prosecuted  at  the  assizes  before  Baron  Gurney  except 
one,  and  the  prisoner  in  that  case  was  discharged  on  his  own  recogni- 
sance.    In  the  present  instance  there  might  be  a  great  hardship  on  the 
defendant,  as  it  had  been  stated  that  the  Secretary  of  State  had  very 
recently  given  directions  that  no  case  of  poaching  should  be  tried  at  the 
quarter  sessions ;  and  if  that  direction  were  acted  on,  the  defendant 
might  be  detained  in  custody  till  the  next  Summer  assises. 
Carrington,  for  the  prosecution,  was  not  heard. 
Patteson,  J. — I  think  I  need  not  trouble  Mr.  Carrington  in  this  case. 
The  question  really  comes  to  this :  whether  a  person  against  whom  an 
indictment  is  found  at  the  quarter  sessions,  and  who  chooses  not  to  be 
then  tried,  but  chooses  to  traverse  (which  he  is,  no  doubt,  entitled  to  do 
*r981  ^  *^e  kftS  not  keen  in  custody  or  on  bail  for  twenty  days),  tra- 
verses to  the  next  sessions,  or  traverses  to  the  assizes,  if  they  are 
held  before  the  sessions.     In  all  the  books  it  is  laid  down  that  he  tra- 
verses to  the  next  sessions ;  and  it  clearly  must  be  so.     I  have  not  the 
indictment  here.     It  is  preferred  and  found  at  the  sessions,  and  they 
have  dealt  with  the  case  as  the  defendant  pleaded  there ;  and  having 
•done  so,  the  Court  at  the  sessions  allowed  him  to  traverse  to  the  next 

(a)  The  right  of  a  defendant  to  traverse  in  cases  of  misdemeanour  is  regulated  by  the  itsl  •• 
Goo.  3  A  1  Geo.  4.  c.  4,  but  by  the  stat  7  St  8  Vict  c.  71,  s.  6,  the  right  to  traverse  is  abdtfW 
in  all  ca<es  at  the  Central  Criminal  Court,  and  at  the  Middlesex  Sessions. 
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sessions.  I  quite  agree  with  Baron  Gurnet/  as  to  the  course  he  took 
with  respect  to  the  persons  committed  over  the  assizes  to  a  subsequent 
sessions ;  but  it  is  a  mistake  to  suppose  that,  under  the  commission  of 
gaol  delivery,  all  untried  prisoners  are  tried,  as  the  commission  of  gaol 
delivery  applies  only  to  the  prisoners  in  the  county  gaol,  and  not  to 
those  in  the  house  of  correction.  Thus,  in  Yorkshire  the  Judges  deliver 
York  Castle,  but  do  not  take  any  notice  of  a  considerable  number  of 
prisoners  who  are  committed  to  the  Wakefield  House  of  Correction  for 
trial  at  the  sessions,  which  are  held  after  the  assizes. 

Application  refused. 

Carrington,  for  the  prosecution. 

J.  Jefferys  William,  for  the  defendant. 

[Attorneys — Blandy,  and  Binn*.] 


♦OXFORD  ASSIZES.  [*599 


BEFORE  MR.   JU8TICE  CRESS  WELL. 


PARKER  v.  JAMES  MORRELL  and  ROBERT  MORRELL. 

March  3. 

The  answer  in  Chancery  of  one  who  has  been  a  partner  in  a  firm,  bat  who  had  retired  from  the 
firm,  and  ceased  to  have  any  interest  in  it  before  the  commencement  of  that  suit,  is  not 
admissible  in  eridenee  against  the  continuing  partners  of  the  firm,  although  it  relates  to  trans- 
actions which  occurred  with  the  firm  at  the  time  when  the  retired  partner  was  a  member  of  it. 

Issue  directed  hy  the  Lord  Chancellor  to  try  "whether  a  certain  bond 
and  warrant  of  attorney,  bearing  date  respectively  the  30th  of  April, 
1831,"  "  were  fraudulently  obtained  from  the  plaintiff  by  means  of  false 
representations  or  improper  concealment  on  the  part  of  Richard  Cox, 
Richard  Ferdinand  Cox,  James  Morrell,  and  Robert  Morrell,  the  four 
obligees  in  the  bond,  or  any  or  either  of  them." 

It  appeared  that,  on  the  30th  of  April,  1831,  the  plaintiff  had  given 
a  bond  and  warrant  of  attorney  for  5000Z.,  as  surety  for  his  brother,  to 
the  present  defendants  and  their  then  partners,  Messrs.  R.  Cox  and  R. 
F.  Cox,  who  were  bankers  at  Oxford ;  and  that,  in  the  month  of  June 
1831,  Mr.  R.  F.  Cox  retired  from  the  copartnership,  which  was  then 
dissolved  as  to  him,  the  other  partners  still  continuing  in  copartnership 
as  bankers  until  the  month  of  July,  1833,  when  that  copartnership  was 
dissolved  by  Mr.  R.  Cox  retiring  from  the  firm,  and  that  since  that  time 
the  firm  consisted  of  the  present  defendants  only.  It  further  appeared 
that  Mr.  R.  Cox  died  on  the  27th  day  of  November,  1834,  and  that  Mr. 
R.  F.  Cox  was  his  executor ;  and  also  that  Mr.  R.  F.  Cox  became  a 
bankrupt  on  the  25th  of  December,  1838. 
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ship  was  dissolved,  Mr.  R.  F.  Cox  could  not  make  an  admission  to  bind 
the  Messrs.  Morrell. 

The  evidence  was  rejected.  Verdict  for  the  defendants. 

Whateley,  Godson,  and  Keating,  for  the  plaintiff. 

Talfourd,  Serjt.,  A.  M.  Skinner,  and  John  Gray,  for  the  defendants. 
[Attorneys — Nicholte  $  Doyle,  and  H.  Walker.] 


♦604]     *REGINA  v.  CHRISTOPHER  BOULT.    March  3. 

The  forgery  of  *  railway  pass,  to  allow  the  bearer  to  pass  free  on  a  railway,  is  a  forgery  at  com- 
mon law ;  but  the  uttering  of  it  per  se  is  not  a  misdemeanour. 

The  uttering  of  a  forged  instrument,  the  forgery  of  which  is  only  a  forgery  at  common  law,  if 
no  offence,  unless  some  fraud  was  actually  perpetrated  by  it ;  and  where,  in  such  a  ease,  the 
indictment  contained  some  counts  for  forging  the  instrument  and  others  for  uttering  it,  and  the 
defendant  was  acquitted  on  the  counts  for  the  forgery,  and  convicted  on  the  count*  for  the 
uttering,  the  judgment  was  arrested. 

Forgery  at  common  law.  The  first  count  of  the  indictment  charged 
the  defendant  with  having  unlawfully  forged  <<  a  certain  writing,  in  the 
words  and  figures  following :  that  is  to  say, — 

|         « <  Great  Western  Railway. 
«  « Sir — Please  to  pass  the   i  2  bearer  to  Oxford  and  back,  on  bu- 
siness of  the  Oxford  and  Rugby      J  Railway. 

Yours,  &c, 

« Nov.  8, 1848.  [#c]  <  Geo.  Wm.  Carrington.1 

with  intent  to  defraud  the  Great  Western  Railway  Company."  Second 
count,  a  similar  count  for  uttering  the  forged  paper,  knowing  it  to  be 
forged.  The  third  and  fourth  counts  were  for  forging  and  uttering  a 
writing  "in  the  form  and  similitude  of  a  railway  pass"  (setting  it  out): 
and  the  fifth  and  sixth  counts  were  for  forging  and  uttering  "  a  certain 
writing  to  authorize  the  bearer  thereof  to  be  carried,  free  of  charge,  on 
the  Great  Western  Railway  from  London  to  Oxford"  (setting  it  out). 

It  appeared  that,  on  the  5th  of  February,  1848,  the  defendant  came 
to  the  Abingdon-road  station  by  the  Great  Western  Railway,  and,  on 
being  asked  for  his  ticket,  presented  the  paper  set  out  in  the  indictment; 
and,  on  being  asked  who  "  John  Palmer"  was,  he  replied,  "  Your  deputr- 
superintendent  at  Paddington ;"  the  defendant  also  then  stating  that  be 
was  sent  with  a  letter  to  Mr.  Morrell,  of  Oxford,  on  business  of  the 
Rugby  Railway,  which  was  false. 

It  was  proved  that  passes  of  this  kind  were  granted  by  the  deputy- 
superintendent  at  Paddington  to  allow  persons  to  pass  on  the  railvaj 
free  of  charge,  but  that  this  was  a  forgery. 

Verdict — Not  guilty  of  the  forgery,  but  guilty  of  the 
uttering. 
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*Carrington>  for  the  defendant,  submitted,  in  arrest  of  judg-  r^fi^r 
ment,  that,  as  the  forgery  of  a  document  like  that  in  the  present  *- 
case  was  only  a  forgery  at  common  law,  the  uttering  of  such  a  forged 
instrument  was  not  a  criminal  offence.  No  decision  of  any  court,  no 
dictum  of  any  judge,  and  no  statement  of  any  text-writer,  had  ever 
alluded  to  it  as  being  an  offence ;  and  the  authorities  as  to  forgery  at 
common  law  (about  forty  in  number)  all  related  to  the  actual  forgery, 
and  not  to  the  uttering.  The  earliest  statute  relating  to  forgery  was 
of  the  reign  of  Richard  II.,  and  by  it  judges  and  clerks  who  forged 
records  were  to  pay  a  fine  and  make  compensation ;  but  uttering  was 
no  offence  under  that  act,  and  the  offence  of  uttering  was  not  introduced 
into  any  of  the  forgery  acts  till  the  reign  of  George  the  Second.(a) 

Keating,  for  the  prosecution,  contended,  that,  as  the  forging  a  docu- 
ment of  this  kind  was  a  misdemeanour,  the  uttering  of  it  must  be  a 
misdemeanour  also. 

Cresswell,  J. — Have  you  any  authority  for  that  ? 

Keating. — I  have  not  been  able  to  find  any. 

Cresswell,  J. — I  will  consider  of  this  till  to-morrow. 


March  4.  Keating  referred  to  a  precedent  in  the  case  of  The  King 
t.  Ferrer*,  Trem.  Entr.  129,  Sid.  278,(6)  in  which  a  person  charged 
with  forging  and  uttering  an  instrument  the  subject  of  forgery  at  com- 
mon *law,  was  convicted  and  sentenced  by  the  Court  of  King's  r*finrj 
Bench  to  a  fine  of  £100.  L  bUb 

Cresswell,  J. — I  have  not  found  any  case  in  which  an  indictment 
for  uttering  a  forged  instrument  at  common  law  has  been  maintained, 
unless  some  fraud  was  actually  perpetrated  by  it,  which  is  not  the 
charge  in  this  indictment ;  and  Mr.  Justice  Patteson  is  not  aware  of  any 
case  on  the  subject.  That  the  forgery  of  this  instrument  was  a  for- 
gery at  common  law  there  is  no  doubt;  but  my  opinion  is,  that  the 
charge  of  uttering  cannot  be  sustained,  and  the  judgment  must  be 
arrested.  Judgment  arrested.(c) 

Keating,  for  the  prosecution. 

Carrington,  for  the  defendant. 

[Attorneys —  Walsh,  and  Slocombe.] 

(a)  There  wu  also  an  objection  taken  to  tho  form  of  the  indictment,  that  it  did  not  allege  a 
course  of  business  in  the  company  as  to  passes  of  this  kind ;  but  on  that  objection  no  decision 
was  pronounced. 

(&)  In  that  case  the  defendant  was  "convict  de  forging;"  and  if,  in  the  present  case,  the 
defendant  had  been  convicted  of  the  actual  forgery  of  the  railway  pass,  the  objection  would  not 
have  arisen. 

(e)  In  the  case  of  The  King  v.  Ferrer;  Trem.  Entr.  129,  the  false  making  and  the  uttering 
were  both  charged  in  one  count j  and  this  seems  to  have  been  the  ancient  practice  both  with 
respect  to  forgery  and  to  coining ;  as  to  which,  precedents  will  be  found  in  West's  Symboleo- 
grvphy,  tit  "  Indict"  ss.  118,  119,  142, 143, 144, 145,  263,  293,  294.  The  practice  of  introducing 
more  than  one  count  into  an  indictment,  is  of  comparatively  modern  introduction. 
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BEFORE  HE.  JUSTICE   PATTBSON. 


REGINA  v.  JOHN  ROBERTS.    March  10. 

In  eases  of  perjury,  although  an  assignment  of  perjury  must  be  proved  by  two  witnesses,  it  is 
not  necessary  to  prove  by  two  witnesses  every  fact  which  goes  to  make  oat  the  assignment  of 
perjury. 

A.,  to  prove  an  alibi  for  B.,  had  sworn  that  B.  was  not  out  of  his  sight  between  the  hoars  of  8 
A.  m.  and  9  a.  m.  on  a  certain  day,  and  on  this  perjury  was  assigned.  Proof  by  one  wines? 
that  between  those  hours  A.  was  at  one  place  on  foot,  and  by  another  witness  that  between 
those  hours  B.  was  walking  at  another  place  six  miles  off— Held  to  be  sufficient  proof  of  the 
assignment  of  perjury. 

Perjury. — The   indictment   stated,(a)   that,  within   three  calendar 
*fi08T  mont'ls  a^ter  tne  commission  of  the  offence  *hereinafter  mentioned 
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by  Richard  Prosser,  to  wit,  on  the  20th  of  January,  1847,  John 


(a)  The  indictment  was  in  the  following  form : — 
Worcestershire,  )  The  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that,  within  tares 
to  wit.  J  calendar  months  after  the  commission  of  the  offence  hereinafter  next  mentioned 
to  have  been  committed  by  Richard  Prosser,  to  wit,  on  the  20th  day  of  January,  a.  d.  1847,  at 
the  Rhyd,  in  the  said  county  of  Worcester,  Joseph  Shorter,  of  the  parish  of  Han  ley  Castle,  in  the 
said  county  of  Worcester,  game-keeper,  in  his  proper  person  came  before  John  Henry  Allen, 
Esq.,  one  of  the  justices  of  our  Lady  the  Queen,  assigned  to  keep  the  peace  of  our  said  Lady  the 
Queen  in  and  for  the  said  county,  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdemeanours  committed  within  the  said  county  of  Worcester,  and  then  and  there,  to  wit, 
at  the  Rhyd  aforesaid,  in  the  county  aforesaid,  exhibited  a  certain  information  in  writing  to  and 
before  the  said  justice,  by  which  said  information  in  writing  he  the  said  Joseph  Shorter  then 
and  there  gave  the  said  justice  to  understand  and  be  informed  that  Richard  Prosser,  of  the 
parish  of  Hanley  Castle,  in  the  said  county,  labourer,  did,  within  three  calendar  months  thea 
last  past,  to  wit,  on  the  16th  day  of  January,  a.  d.  1847,  at  the  parish  of  Hanley  CasUe.  in  the 
said  county,  unlawfully  use  a  certain  gun  for  the  purpose  of  killing  a  hare  there,  he  the  Mid 
Richard  Prosser  not  being  authorized  to  do  so  for  want  of  a  game  certificate,  contrary  to  tht 
statute  in  that  case  made  and  provided,  whereby*  and  by  force  of  the  said  statute,  he  (meaning 
the  said  Richard  Prosser)  had  forfeited  a  sum  of  money  not  exceeding  £5,  to  be  applied  as  the 
statutes  in  that  behalf  made  and  provided  direct.  And  thereupon  the  said  Joseph  Shorter,  oa 
the  day  and  year  first  aforesaid,  at  the  Rhyd  aforesaid,  in  the  county  aforesaid,  prayed  that  the 
said  Richard  Prosser  might  be  caused  to  appear  before  two  of  the  justices  aforesaid  to  answer 
the  said  information,  and  make  his  (meaning  the  said  Richard  Prosser's)  defence  thereto. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that,  after  the  exhibit- 
ing of  the  said  information,  but  before  any  proceeding  had  or  taken  upon  the  said  information 
either  for  summoning  the  said  Richard  Prosser,  the  party  accused,  or  compelling  his  appcararre 
to  answer  the  same,  to  wit,  on  the  20th  day  of  January,  a.  d.  1847,  at  the  Rhyd  in  the  mi;-' 
county,  one  Charles  Symonds,  of  the  parish  of  Hanley  Castle,  in  the  county  of  Worcester,  i 
credible  witness  in  that  behalf,  and  not  being  the  prosecutor  or  informer  in  the  said  case,  ran* 
in  his  own  proper  person  before  the  said  John  Henry  Allen,  Esq.,  one  of  her  Majesty's  jo!>tirf> 
of  the  peace  in  and  for  the  said  oounty  of  Worcester,  and  was  then  there  duly  sworn  by  attA 
before  the  said  justice,  and  having  heard  the  said  information  read,  and  fully  understanding  tl- 
same,  did  then  and  there,  npon  his  oath  aforesaid,  before  the  said  justice  depose  and  Fwe.tr.  tk^i 
the  charge  contained  in  the  said  information  was  true  and  correct.  And  the  said  charge  wa? 
then  and  there,  to  wit,  at  the  Rhyd  aforesaid,  in  the  county  aforesaid,  deposed  to  before  the  m:< 
justice  on  the  onth  of  the  said  Charles  Symonds,  so  being  such  credible  witness  as  aforrsaM, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  afterward?,  to  wit. 
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Shorter  exhibited  an  information  *before   John  Henry  Allen, 
Esq.,  a  magistrate,  that  Richard  Prosser  had,  on  the  16th  of 

on  the  day  and  year  first  aforesaid,  and  after  the  said  information  had  as  aforesaid  been  exhi- 
bited to  and  before  the  said  justice,  and  after  the  charge  contained  in  the  said  information  had 
been  so  as  aforesaid  deposed  to  as  aforesaid  before  the  said  justice  upon  the  oath  of  the  said 
Charles  Symonds,  a  Credible  witness  as  aforesaid,  the  said  John  Henry  Allen,  Esq.,  so  being 
such  justice  as  aforesaid,  to  wit,  at  the  Rhyd  aforesaid,  in  the  county  aforesaid,  did  in  due  form 
of  law  make,  grant,  and  issue  a  certain  summons,  by  which  said  summons  the  said  justice  did 
then  and  there  and  thereby  require  the  said  Richard  Prosser,  who  then  and  there  was  the  party 
charged  as  aforesaid,  to  appear  before  two  of  her  Majesty's  justices  of  the  peaoe  in  and  for  the 
said  county  of  Worcester  at  the  town-hall  at  Upton -on-Se vera,  in  the  said  county  of  Worcester, 
on  Thursday,  the  28th  day  of  January  in  the  year  aforesaid,  at  the  hour  of  eleven  in  the  fore- 
noon, to  answer  to  the  said  information,  and  make  his  the  said  Richard  Prosser's  defence 
thereto. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  afterwards,  to  wit, 
on  the  28th  day  of  January  in  the  year  aforesaid,  to  wit,  at  the  hour  of  eleven  in  the  forenoon  of 
the  said  last-mentioned  day,  at  the  town-hall  at  Upton-on -Severn,  in  the  said  county,  to  wit,  at 
the  parish  of  Upton -on-Se  vera,  in  the  said  county,  the  said  Richard  Prosser,  in  pursuance  of  and 
in  obedience  to  the  said  summons,  and  as  he  was  required  by  the  said  summons,  did  appear  be- 
fore the  said  John  Henry  Allen,  Esq.,  and  Edward  Gresley  Stone,  Esq.  (then  being  two  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  Worcester),  to  answer  to  the  said 
information,  and  make  his  the  said  Richard  Prosser's  defence  thereto.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  afterwards,  to  wit,  at  the  said  town-hall  at  the 
parish  last  aforesaid,  in  the  county  aforesaid,  on  the  day  and  year  last  aforesaid,  to  wit,  at  the  hour 
of  eleven  in  the  forenoon  of  the  said  last-mentioned  day,  before  the  said  John  Henry  Allen  and  Ed- 
ward Gresley  Stone,  so  being  such  justices  as  aforesaid,  the  said  Richard  Prosser  pleaded  to  the  said 
information  and  to  the  said  charge  contained  and  mentioned  in  the  said  information,  that  he  the 
said  Richard  Prosser  was  not  guilty  of  the  said  offence  in  the  said  information  in  manner  and 
form  as  in  and  by  the  said  information  was  alleged.  Thereupon,  then,  and  there,  and  before 
the  said  John  Henry  Allen  and  Edward  Gresley  Stone,  so  being  such  justices  as  aforesaid,  an 
issue  was  duly  and  in  due  form  of  law  joined  between  the  said  Joseph  Shorter  and  the  said 
Richard  Prosser  upon  the  said  plea  of  the  said  Richard  Prosser. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that,  on  the  day  and 
year  last  aforesaid,  to  wit,  at  the  hour  of  eleven  in  the  forenoon  of  the  last-mentioned  day,  at  the 
town-hall  aforesaid,  at  the  parish  last  aforesaid,  in  the  county  aforesaid,  and  after  the  said 
Richard  Prosser  had  so  pleaded  as  aforesaid,  and  after  the  said  issue  had  been  so  joined  as  afore- 
said, the  said  information  and  the  said  charge  contained  and  mentioned  in  the  said  information 
came  on  in  due  form  of  law  to  be  heard  and  tried  before  the  said  John  Henry  Allen  and  Edward 
Gresley  Stono,  so  being  such  justices  as  aforesaid,  and  the  said  John  Henry  Allen  and  Edward 
Gresley  Stone,  then  and  there  being  such  justices 'as  aforesaid,  did  then  and  there  proceed  to 
hear  and  determine  the  matters  of  the  said  information j  and  the  said  information  and  the  said 
charge  were  then  and  there  heard  and  tried  in  due  form  of  law  by  and  before  the  said  John 
Henry  Allen  and  Edward  Gresley  Stone,  so  being  such  justices  as  aforesaid.  And  the  said  John 
Henry  Allen  and  Edward  Gresley  Stone,  so  being  such  justices  as  aforesaid,  did  then  and  there 
proceed  to  try,  aid  did  then  and  there,  to  wit,  in  the  county  aforesaid,  try  the  said  issue  so 
joined  as  aforesaid,  and  did  then  and  there  proceed  to  hear  and  determine,  and  did  then  and 
there  in  due  form  of  law  hear  and  determine  the  matters  of  the  said  information ;  upon  which 
said  hearing  and  trial  of  the  said  information  and  of  the  said  charge  contained  in  the  said 
information,  and  upon  which  said  hearing  and  trial  of  the  matters  contained  in  the  said  informa- 
tion, and  upon  which  said  trial  of  the  said  issue  so  joined  as  aforesnid,  John  Roberts,  late  of  the 
parish  last  aforesaid,  in  the  county  of  Worcester,  labourer,  then  and  there  appeared  as  a  witness 
for  and  on  behalf  of  the  said  Richard  Prosser,  and  was  then  and  there  duly  sworn  and  took  his 
corporal  oath  upon  the  Holy  Gospel  of  God  before  the  said  John  Henry  Allen  and  Edward  Gres- 
ley Stone,  so  being  such  justices  aforesaid,  that  the  evidence  which  he  the  said  John  Roberts 
should  then  and  there  give  to  the  said  John  Henry  Allen  and  Edward  Gresley  Stone  should  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth  (they  the  said  John  Henry  Allen  and 
Edward  Gresley  Stone,  justices  as  aforesaid,  then  and  there  having  sufficient  and  competent 
authority  to  administer  the  said  oath  to  the  said  John  Roberts  in  that  behalf). 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that,  at  and  upon  the 
hearing  and  trial  of  the  said  information,  and  of  the  charge  contained  and  mentioned  in  the  said 
VOL.  H. — 50  v 
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January,  1847,  used  a  gun  for  *the  purpose  of  killing  a  bare, 
not  being  authorized  to  do  so  for  want  of  a  game  certificate; 


information,  and  at  and  upon  the  trial  of  the  said  issue  so  joined  as  aforesaid,  it  then  and  there, 
to  wit,  at  the  parish  last  aforesaid,  in  the  county  aforesaid,  became  and  was  material,  tod  the 
following  questions  became  and  were  material  questions,  and  each  of  them  became  and  wu  a 
material  question  upon  the  hearing  and  trial  of  the  said  information,  and  upon  the  hearing  sad 
trial  of  the  charge  contained  and  mentioned  in  the  said  information,  and  upon  the  hearing  ud 
trial  of  the  matters  of  the  said  information,  and  upon  the  said  trial  of  the  said  issue  so  joined  as 
aforesaid,  that  is  to  say : — 

Whether,  on  the  morning  of  the  16th  day  of  January  in  the  year  aforesaid,  the  said  Richard 
Prosser  came  to  the  house  of  the  said  John  Roberts  ? 

And  whether  the  said  Richard  Prosser  came  to  the  house  of  the  said  John  Roberts  before  kt« 
of  the  clock  in  the  morning  of  the  said  last-mentioned  day  ? 

And  whether,  on  the  day  last-mentioned,  the  said  John  Roberts  and  the  said  Richard  Proeer, 
with  Joseph  Watkins,  left  the  said  house  of  the  said  John  Roberts  to  go  to  the  city  of  Worcester? 

And  whether  the  said  John  Roberts  and  the  said  Richard  Prosser,  with  the  said  Joseph  Wat- 
kins,  left  the  said  house  of  the  said  John  Roberts  before  seven  of  the  clock  of  the  morning  of  the 
said  last-mentioned  day  to  go  to  the  city  of  Worcester  ? 

And  whether  the  said  Richard  Prosser  was  erer  out  of  the  sight  of  the  said  John  Roberta  firm 
the  hour  of  seven  of  the  clock  in  the  forenoon  of  the  last-mentioned  day  till  the  hour  of  tea  of 
the  clock  in  the  forenoon  of  the  said  last-mentioned  day  ? 

And  whether,  on  the  last-mentioned  day,  the  said  Richard  Prosser  walked  with  the  said  John 
Roberts  from  the  said  house  of  the  said  John  Roberts  to  the  city  of  Worcester? 

And  whether,  between  the  said  hour  of  seven  in  the  forenoon  and  the  said  hour  of  ten  in  the 
forenoon  of  the  last-mentioned  day,  the  said  John  Roberts  and  Richard  Prosser,  with  the  said 
Joseph  Watkins,  walked  together  to  the  city  of  Worcester  ? 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said  Jobs 
Roberts  being  so  sworn  as  aforesaid,  not  having  the  fear  of  God  before  his  eyes,  nor  regarding 
the  laws  of  this  realm,  and  intending  and  contriving  to  pervert  the  due  course  of  law  and  justice, 
then  and  there,  on  the  said  hearing  and  said  trial  of  the  said  information,  and  on  the  said  hearing 
and  said  trial  of  the  said  charge  contained  in  the  said  information,  and  on  the  hearing  and  trial 
of  the  matters  of  the  said  information,  and  upon  the  said  trial  of  the  said  issue  so  joined  at  afore- 
said, upon  his  oath  aforesaid,  falsely,  corruptly,  knowingly,  wilfully,  and  maliciously,  before  the 
said  John  Henry  Allen  and  Edward  Oresley  Stone,  justices  as  aforesaid,  did  depose  and  swear, 
amongst  other  things,  in  substance  and  to  the  effect  following,  that  is  to  say : — 

That  he  the  said  John  Roberts  then  knew  the  said  Richard  Prosser  well,  and  that  the  laid 
Richard  Prosser  came  to  the  house  of  him  the  said  John  Roberts  before  the  hour  of  seven  of  the 
clock  on  the  morning  of  the  16th  day  of  January  in  the  year  aforesaid,  and  that  he  the  said 
John  Roberto  and  the  said  Richard  Prosser,  with  Joseph  Watkins,  left  the  house  of  the  said 
John  Roberts  before  seven  of  the  clock  of  the  morning  of  the  said  last-mentioned  day  to  go  to 
Worcester  (meaning  the  city  of  Worcester),  and  that  all  three  (meaning  the  said  John  Robert*, 
Richard  Prosser,  and  Joseph  Watkins),  on  the  morning  of  the  last-mentioned  day,  walked  to 
Worcester  (meaning  the  city  of  Worcester),  and  that  the  said  Richard  Prosser  was  never  out  of 
the  sight  of  him  the  said  John  Roberts  from  the  said  time  when  he  the  said  Richard  Rroaser  st 
as  aforesaid  left  the  house  of  the  said  John  Roberts  till  they  (meaning  the  said  John  Roberta, 
Richard  Prosser,  and  Joseph  Watkins)  got  to  Worcester  (meaning  the  city  of  Worcester),  whkb. 
was  soon  after  ten  of  the  clock  in  the  forenoon  of  the  said  last-mentionejd  day. 

Whereas  in  truth  and  in  fact  the  said  Richard  Prosser  did  not  come  to  the  said  house  of  kia 
the  said  John  Roberts  before  the  hour  of  seven  of  the  clock  in  the  morning  of  the  16th  day  of 
January  in  the  year  aforesaid,  as  he  the  said  John  Roberts,  at  the  time  of  bis  said  deposing  awl 
swearing  as  aforesaid,  then  and  tbere  well  knew. 

And  whereas  in  truth  and  in  fact  the  said  John  Roberts  and  Richard  Prosser,  with  the  said 
Joseph  Watkins,  did  not  leave  the  said  house  of  the  said  John  Roberts  before  seven  of  the  ek*k 
in  the  morning  of  the  said  last-mentioned  day,  as  he  the  said  John%Roberts,  at  the  time  of  fab  said 
deposing  and  swearing  as  aforesaid,  then  and  there  well  knew. 

And  whereas  in  truth  and  in  fact  the  said  John  Roberts  and  Richard  Prosser,  with  the  said 
Joseph  Watkins,  did  not  leave  the  said  house  of  the  said  John  Roberts  before  seven  of  the  dock 
in  the  morning  of  the  said  last-mentioned  day  to  go  to  the  city  of  Worcester,  as  he  the  said 
John  Roberts,  at  the  time  of  his  said  deposing  and  swearing  as  aforesaid,  then  and  there  well  kne« 
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and  that  Charles  Symonds  *deposed  that  the  charge  was  true ;  r#fil  1 
and  that  a  summons  was  issued  thereupon ;  and  that,  upon  the  *- 
hearing  of  that  charge  *before  J.  H.  Allen,  Esq.,  and  E.  G.  r*/i19 
Stone,  Esq.,  two  magistrates,  the  present  defendant  appeared  as  *■ 
a  witness  for  Prosser,  and  was  sworn ;  and  that  it  then  became  a  mate* 
rial  ^question  whether  Prosser  was  ever  out  of  the  sight  of  the  ri|tfi1  „ 
defendant  between  8  A.  M.  and  9  a.  m.  on  the  16th  of  January,  *~ 
1847 ;  and  that  the  defendant  then  swore  that  Prosser  never  was  out  of 
his  sight  between  the  hours  of  7  A.  M.  and  10  A.  M.  on  that  day.  Assign- 
ment of  perjury,  that  he  was  out  of  his  sight  between  7  a.  m.  and  10 
a.  m.  and  between  8  a.  m.  and  9  a.  m. 

It  appeared,  that,  on  the  hearing  of  the  charge  before  Mr.  Allen  and 
Mr.  Stone,  the  magistrates,  Charles  Symonds  deposed,  that,  at  half-past 
8  A.  M.  on  the  16th  of  January,  1847,  he  saw  Richard  Prosser  shoot  a 
hare  in  Mr.  Lane's  fallow  at  Hanley  Castle ;  and  that  the  defence  of 
Prosser  being  an  alibi,  he  called  the  present  defendant,  who  swore  that 
Prosser  came  to  his  house  at  7  A.  M.  on  the  16th  of  January,  and  walked 
with  him  to  Worcester,  which  city  they  reached  at  10  A.  M.,  and  that 
Prosser  was  never  out  of  his  sight  during  the  whole  of  that  period ;  and 
that,  on  this  evidence,  the  magistrates  dismissed  the  information. 

On  the  present  trial  evidence  was  given  by  Symonds  to  the  same 
effect  as  his  statement  before  the  magistrates;  and  a  witness  named 
Mary  Jones  proved,  that,  on  the  16th  of  January,  at  half-past  8  a.  m., 

And  whereas  in  truth  and  in  fact  the  said  John  Roberts,  Richard  Prosser,  and  Joseph  Watkins, 
on  the  morning  of  the  last-mentioned  day,  did  not  walk  to  the  city  of  Worcester,  as  he  the 
said  John  Roberts,  at  the  time  of  his  said  deposing  and  swearing  as  aforesaid,  then  and  there 
well  knew. 

And  whereas  in  truth  and  in  fact  the  said  Richard  Prosser  was  out  of  the  sight  of  the  said 
John  Roberts  between  the  hour  of  seven  of  the  clock  in  the  forenoon  of  the  last-mentioned  day 
and  the  hour  of  ten  of  the  dock  in  the  forenoon  of  the  last-mentioned  day,  as  he  the  said 
John  Roberts,  at  the  time  of  his  said  deposing  and  swearing  as  aforesaid,  then  and  there  weU 
knew. 

And  whereas  in  truth  and  in  fact  the  said  Richard  Prosser  was  out  of  the  sight  of  the  said 
John  Roberts  between  the  hour  of  eight  of  the  clook  in  the  forenoon  of  the  last-mentioned  day 
and  the  hour  of  nine  of  the  clock  in  the  forenoon  of  the  last-mentioned  day,  as  he  the  said 
John  Roberts,  at  the  time  of  his  said  deposing  and  swearing  as  aforesaid,  then  and  there  well 
knew. 

And  whereas  in  truth  and  in  fact  the  said  John  Roberts  and  Richard  Prosser,  with  the  said 
Joseph  Watkins,  did  not  leare  the  said  house  of  the  said  John  Roberts  before  seven  of  the  clock 
in  the  morning  of  the  said  last-mentioned  day  to  go  to  Worcester,  as  he  the  said  John  Roberts, 
at  the  time  of  his  said  deposing  and  swearing  as  aforesaid,  then  and  there. well  knew. 

And  whereas  in  truth  and  in  fact  the  said  John  Roberts,  Richard  Prosser,  and  Joseph  Watkins, 
on  the  morning  of  the  last-mentioned  day,  did  not  walk  to  Worcester  together,  as  he  the  said 
John  Roberts,  at  the  time  of  his  said  deposing  and  swearing  as  aforesaid,  then  and  there  weU 
knew. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  John  Roberts,  on 
the  said  28th  day  of  January,  in  the  year  aforesaid,  at  the  parish  last  aforesaid,  in  the  county 
aforesaid,  before  the  said  John  Henry  Allen  and  Edward  Gresley  Stone  (they  the  said  John 
Henry  Allen  and  Edward  Gresley  Stone  then  and  there  having  such  power  and  authority  as 
aforesaid),  by  his  own  act  and  consent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner 
and  form  aforesaid,  falsely,  wickedly,  wilfully,  and  corruptly  did  commit  wilful  and  corrupt  per- 
jury, in  contempt  of  our  Lady  the  Queen  and  her  laws,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
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♦614-1  S^e  8aw  Pro88er  near  Mr.  *Lane's  fallow,  walking  fast,  and 
J  Symonds  after  him ;  but  these  witnesses  stated  in  cross-examina- 
tion that  the  fences  were  high,  and  they  could  not  tell  whether  the  pre- 
sent defendant  was  in  sight  of  Prosser  or  not.  It  was  further  proved 
by  a  witness  named  Thomas  Green,  that,  on  the  16th  of  January,  at  9 
'  A.  M.,  he  saw  the  present  defendant  alone  and  on  foot  on  the  turnpike- 
road  at  Powick  Pitch,  which  is  more  than  six  miles  from  Mr.  Lane's 
fallow. 

Suddleston,  for  the  defendant,  objected  that  there  was  no  assignment 
of  perjury  proved  by  two  witnesses. 

Patteson,  J. — The  assignments  of  perjury,  that  Prosser  was  out  of 
the  sight  of  the  defendant  between  7  and  10  a.  m.  and  between  8  and  9 
A.  M.,  are  proved. 

Suddleston. — Two  witnesses  state  that  Prosser  was  in  Mr.  Lane's 
fallow,  but  only  one  witness  deposes  to  the  defendant  being  at  Powick 
Pitch. 

Pattbson,  J. — It  is  necessary  to  have  two  witnesses  to  prove  an  assign- 
ment of  perjury,  but  there  need  not  be  two  witnesses  to  prove  every  fact 
necessary  to  make  out  an  assignment  of  perjury.  If  the  false  swearing 
be  that  two  persons  were  together  at  a  certain  time,  and  the  assignment 
of  perjury  that  they  were  not  together  at  that  time,  evidence  by  one 
witness  that  at  the  time  named  the  one  was  at  London,  and  by  another 
witness  that  the  other  was  at  York,  would  be  sufficient  proof  of  the 
assignment  of  perjury. 

Suddleston  addressed  the  jury,  and  contended  that  the  witness  Green 
might  have  been  mistaken  as  to  the  identity  of  the  defendant. 

Verdict— Not  Guilty. 

Carrington  and  J.  Best,  for  the  prosecution. 

Suddleston,  for  the  defendant. 

[Attorneys — Skey  $  Sewell,  and  JReece.'] 
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A.  was  seised  in  fee  of  a  house  and  two  acres  of  land,  which  he  had  let  to  B.  A.  mortgaged  this 
property  to  C.  in  fee,  and  it  was  arranged  between  A.,  B.,  and  C,  that  B.  should  par  the 
amount  of  the  interest  on  the  mortgage  to  C,  and  the  residue  of  the  rent  to  A.  After  this  C 
gave  notice  to  A.  to  pay  the  whole  rent  to  him.  A.  did  so : — Held,  that,  by  reason  of  the  arrange- 
ment, A.  was  not  justified  in  so  doing ;  but  if  there  had  been  no  such  arrangement  it  would 
have  been  otherwise. 

A.  was  seised  in  fee  of  nine  acres  of  land  charged  with  legacies,  for  which  there  was  a  power  *f 
distraining.  A.  let  the  land  to  B.,  and  the  legatees  assigned  their  legacies  to  C,  who  gra 
notice  to  B.  to  pay  the  rent  to  him : — Held,  that  B.  was  not  justified  in.  so  doing  upon  a  notice 
only,  although  he  would  hare  been  under  the  threat  of  a  distress. 

Debt  for  the  use  and  occupation  of  a  house  and  land,  with  a  count 
upon  an  account  stated.  Pleas :  first,  nunquam  indebitatus ;  secondly, 
a  set-off  for  money  paid,  and  on  an  account  stated ;  thirdly,  payment  to 
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the  plaintiff,  "  and  to  divers  other  persons  at  the  request  of  the  plaintiff/" 
which  payments  the  plaintiff  accepted  and  received  in  full  satisfaction 
of  the  debts  and  causes  of  action  in  the  declaration.  Replication  to  the 
second  plea,  that  the  plaintiff  was  not  nor  is  indebted  in  manner  and 
form,  &c. ;  and  to  the  third  plea,  that  the  defendant  did  not  pay  the 
plaintiff  and  the  said  other  persons  as  in  this  plea  mentioned,  nor  did  the 
plaintiff  accept  and  receive  the  said  supposed  payments  in  satisfaction 
of  the  debts  and  causes  of  action  in  the  declaration  mentioned. 
The  defendant's  particular  of  set-off  was  as  follows : — 

"  To  amount  of  part  of  one  and  a  half  year's  rent  paid  by 
the  defendant  to  Thomas  Potts,  the  mortgagee  of  plaintiff's 
premises,  from  April,  1843,  to  the  10th  October,  1844, 
pursuant  to  the  plaintiff's  authority  ....  <£18  0  0 
"  To  ditto  paid  to  plaintiff  for  balance  of  such  rent  .  .  30  0  0 
"  To  amount  of  rent  paid  by  defendant  to  Thomas  Potts,  the 
mortgagee,  pursuant  to  notice  from  him,4rom  10th  October, 
1844,  to  5th  April,  1846,  being  one  year  and  a  half,  at 
,£32  per  annum .        .     48    0    0" 

It  was  opened  by  Godson,  for  the  plaintiff,  that  the  house  and  land 
occupied  by  the  defendant  had  belonged  to  the  plaintiff's  father ;  and 
that,  prior  to  the  year  1818,  and  from  thence  down  to  the  present  time, 
the  property  had  *been  occupied  by  the  defendant  as  tenant  of  r*ft1/» 
the  plaintiff  at  a  rent  of  £32  a  year.  In  the  year  1818,  the  ** 
plaintiff  had  mortgaged  a  part  of  the  property  to  a  person  named  Thomas 
Potts  for  £240,  and  for  some  years  the  defendant  had  paid  the  plaintiff 
the  whole  rent  of  <£32,  and  the  plaintiff  had  paid  Mr.  Potts  the  interest ; 
but  in  the  year  1840,  a  new  arrangement  was  made,  and  it  was  agreed 
between  the  plaintiff  and  defendant  and  the  mortgagee,  that,  in  future, 
the  defendant  should  pay  the  mortgagee  the  sum  of  <£12  a  year,  the 
interest  on  the  mortgage,  and  pay  the  remaining  ,£20  a  year  to  the 
plaintiff.  This  was  done  till  the  month  of  April,  1845.  when,  as  was 
alleged,  the  mortgagee  gave  the  defendant  notice  to  pay  the  whole  rent 
to  him,  and  the  defendant  had  done  so.  The  only  question,  therefore, 
would  be,  whether  the  defendant  had  paid  the  whole  rent  to  the  mort- 
gagee, "at  the  request  of  the  plaintiff,"  in  the  words  of  the  plea.  If 
be  had  in  fact  paid  the  interest  to  the  mortgagee,  that  would  be  at  once 
allowed. 

It  was  proved  by  the  son  of  the  plaintiff,  that,  prior  to  the  year  1840, 
he  received  <£32  a  year  rent  from  the  defendant  for  the  house  and  about 
eleven  acres  of  land  rented  by  the  defendant  of  the  plaintiff  at  Tetten- 
hall-lane ;  and  that,  in  the  year  1840,  it  was  agreed  between  the  plain- 
tiff, the  defendant,  and  Mr.  Potts,  the  mortgagee,  that  the  defendant 
should  pay  Mr.  Potts  <£12  a  year,  the  amount  of  the  interest  on  the 
mortgage,  and  pay  the  remaining  £20  a  year  to  the  plaintiff;  and  that 
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this  had  been  done  till  the  month  of  April,  1845.  This  witness  stated, 
that,  before  the  arrangement  of  1840,  the  defendant  had  paid  the  whole 
rent  of  <£32  to  the  plaintiff,  and  that  the  plaintiff  had  paid  the  interest 
to  the  mortgagee. 

It  was  opened  by  Allen,  Serjt.,  for  the  defendant,  that,  in  the  year 
1818,  the  plaintiff  had  mortgaged  this  property  to  Thomas  Potts ;  and 
that,  down  to  Michaelmas,  1844,  the  interest  on  the  mortgage  had  been 
*fii  71  Pa^  to  Th°mas  Potts,  *and  the  residue  of  the  rent  beyond  the 
J  interest  had  been  paid  by  the  defendant  to  the  plaintiff;  and  that, 
at  Ladyday,  1845,  a  notice  had  been  received  by  the  defendant  from 
Thomas  Potts,  directing  the  rent  to  be  paid  to  him,  and  it  had  been  paid 
to  him  accordingly. 

The  mortgage  deeds  of  lease  and  release,  dated  the  3d  and  4th  of 
December,  1818,  were  put  in.  They  were  between  the  plaintiff  and 
Hannah,  his  wife,  of  the  first  part,  Joseph  Batkin  and  Sarah,  his  wife, 
of  the  second  part,  Edward  Wright,  of  the  third  part,  and  James  Ro- 
binson, of  the  fourth  part.  In  the  release,  it  was  recited  that  the  father 
of  the  plaintiff  had  devised  to  the  plaintiff  nine  acres  of  land  (part  of 
the  property  in  question)  charged  with  legacies,  amounting  in  all  to 
£240,  in  favour  of  the  brothers  and  sisters  of  the  plaintiff,  with  a  power 
of  distress  to  the  legatees  in  case  the  legacies  were  not  paid.  It  then 
recited  that  the  plaintiff's  brother  and  sister,  John  and  Anne,  had 
assigned  their  legacies  to  Edward  Wright,  and  that  his  sister,  Dorothy, 
had  assigned  her  legacy  to  James  Robinson ;  and  by  this  deed  the  plain- 
tiff mortgaged  the  house,  and  one  acre,  two  roods,  and  eighteen  perches 
of  land  (the  residue  of  the  property)  in  fee  to  Thomas  Potts ;  and  Joshua 
Watkins  and  his  wife  (a  sister  of  the  plaintiff),  and  Edward  Wright  and 
James  Robinson,  assigned  all  their  interest  in  these  legacies  to  Thomas 
Potts ;  and  by  this  deed  Joshua  Batkin,  his  wife,  Edward  Wright,  and 
James  Robinson  constituted  Thomas  Potts  irrevocably  their  attorney,  to 
do  all  acts  which  they  could  do,  but  for  his  own  benefit. 

It  was  proved  by  Mr.  Perkis,  that  he,  as  the  attorney  of  Mr.  Pott?, 
on  the  5th  day  of  April,  1845,  served  the  defendant  with  the  following 
notice : — 

«  Sir, — I  hereby  give  you  notice,  that  the  messuage  or  tenement, 
lands  and  premises  in  your  occupation,  as  tenant  to  Thomas  Whitmore, 
situate  and  being  at  Tettenhall-lane,  and  in  the  county  of  Stafford,  are 
*«i*n  now  a^9°lutely  vested  in  *me  as  mortgagee  for  securing  X240, 
J  and  interest ;  and  I  hereby  require  you  to  pay  to  me  all  arrear? 
of  rent  now  due,  if  any,  and  the  rent  hereafter  to  be  due  in  respect  of 
the  said  premises ;  as  witness  my  hand  this  5th  day  of  April,  1845 

"  Thomas  Potts. 

«  Mr.  Henry  Walker." 

It  was  proved  that  all  the  rent  due  since  the  notice  had  been  paid  to 
Mr.  Potts. 
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Patteson,  J. — But  for  that  arrangement,  the  plaintiff  would  have  no 
ground  to  go  upon  as  to  the  rent  for  the  mortgaged  property. 

Godson. — The  arrangement,  I  submit,  makes  all  the  difference.  The 
defendant  continues  tenant  of  the  plaintiff  with  the  consent  of  the  mort- 
gagee. The  notice  was  not  sufficient  to  create  a  new  tenancy;  and 
when  the  arrangement  had  been  made,  it  could  only  be  dissolved  by 
those  who  made  it. 

.  The  plaintiff's  son,  on  being  recalled,  stated  that  the  house  and  the 
one  acre,  two- roods,  and  eighteen  perches  of  land,  mortgaged  to  Mr. 
Potts,  were  only  a  part  of  the  property  held  by  the  defendant  of  the 
plaintiff,  the  whole  property  being  about  eleven  acres,  of  which  the  nine 
acres,  not  included  in  the  mortgage,  were  worth  at  least  «£18  a  year. 

Patteson,  J. — Then  there  are  about  nine  acres  of  the  land  not 
included  in  the  mortgage. 

The  Witness. — Yes,  my  Lord. 

John  Gray,  for  the  defendant. — The  mortgagee  could  distrain  for  the 
legacies,  and  thus  prevent  the  rent  from  ^becoming  due  on  the  r4c/»iq 
nine  acres ;  and  therefore  the  implied  assumpsit  did  not  arise.       *- 

Patteson,  J. — The  small  quantity  of  land  and  the  house  are  all  that 
are  absolutely  conveyed  to  Potts ;  the  other  nine  acres  are  only  recited 
to  be  affected,  under  the  will,  by  a  power  of  distress.  That  does  not 
convey  the  legal  estate  to  Potts ;  and  in  order  to  make  good  a  payment 
to  him  by  the  defendant  with  respect  to  this  part  of  the  property,  there 
must  be  a  threat  to  distrain ;  a  mere  notice  to  pay  is  not  enough.  If  the 
legal  estate  was  in  Potts,  the  notice  would  do,  but  for  tlje  arrangement; 
and  I  think,  at  present,  that  under  that  arrangement  the  defendant  was 
the  tenant  of  the  plaintiff.  I  shall  therefore  direct  a  verdict  for  the 
plaintiff  for  307.,  with  leave  to  move  to  reduce  it  to  272.  if  the  Court  of 
Exchequer  should  think  that  the  notice  was  sufficient  as  to  the  smaller 
quantity  of  land  only;  and  to  enter  a  nonsuit  or  a  verdict  for  the 
defendant,  if  the  plaintiff  is  not  entitled  to  recover  at  all. 

Verdict  accordingly.(a) 

Godson  and  Carrington,  for  the  plaintiff. 

Allen,  Serjt,  and  John  Gray,  for  the  defendant. 

[Attorneys — In  person,  and  Perkis."] 

(a)  No  motion  wm  made. 


♦BEFORE   MR.   JUSTICE  CRESSWELL.  [*620 


REGINA  v.  WALTER  NOAKE. 

An  Indictment  which  contains  three  charges  of  embenlement  should  not  only  aver  that  the 
moneys  which  are  the  subject  of  the  charges  were  received  within  six  months,  but  should  also, 
arer  that  they  were  *mb*x*Ud  within  six  months. 


620  REGINA  v.  FIELDING.    Ox.  Sp.  C.  1848. 

Embezzlement. — The  prisoner  was  indicted  for  embezzlement  The 
indictment  contained  three  counts,  each  setting  out  a  separate  act  of 
embezzlement.(a)  The  first  count  was  in  the  usual  form.  The  second 
count  stated,  "  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards,  and  within  six  calendar  months  from 
the  day  mentioned  in  the  first  count  of  this  indictment,"  to  wit,  4c,  at 
&c,  "  the  said  W.  N.,  being  then  and  there  employed,  &c,  did,  by  virtue 
of  his  employment,  &c,  receive,  &c,  and  the  said  last-mentioned  money, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c,  feloniously  did  em- 
bezzle, &c."     The  third  count  was  in  the  same  form  as  the  second. 

Allen,  Serjt,  Huddleston,  and  Kettle,  for  the  prisoner,  objected,  that 
the  second  and  third  counts  were  bad,  inasmuch  as,  although  they  stated 
the  receipt  of  the  money  to  be  within  six  months  from  the  day  mentioned 
in  the  first  count,  there  was  no  allegation  that  it  was  embezzled  on  any 
day  within  that  time ;  that  the  allegation  of  embezzlement  "  on  the  day 
and  year  aforesaid"  was  not  certain  to  a  common  intent  as  to  the  day. 
They  also  contended,  that  the  time  alleged  in  the  second  count  might  be 
within  six  months  before  the  day  mentioned  in  the  first  count,  and  the 
*fi901  t*me  *menti°ned  in  the  third  count  be  within  six  months  after 
J  that  day,  so  as  to  cover  a  period  of  twelve  months. 

Cresswell,  J.,  held  the  second  and  third  counts  to  be  bad,  and  con- 
fined the  counsel  for  the  prosecution  to  evidence  on  the  first  count  only. 
Verdict — Guilty  on  the  first  count  of  the  indictment 

Keating  and  John  Gray,  for  the  prosecution. 

Allen,  Serjt.,  Huddleston,  and  jfcettle,  for  the  prisoner. 
[Attorneys — Holland,  and  Edmonds.'] 

(a)  By  the  stat  7  k  8  Geo.  4,  e.  29,  s.  48,  it  la  enacted,  "  that  it  ihall  be  lawful  to  charge  ii 
the  indictment  and  proceed  against  the  offender  for  any  number  of  distinct  acts  of  embetslesMftt 
not  exceeding  three,  which  may  have  been  committed  by  him  against  the  tame  master  mtkm  lb 
•poet  of  nx  calendar  month* from  thofirtt  to  th*  taut  of  §ueh  aeU" 
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On  an  indictment  for  wounding  with  intent  to  prevent  lawful  apprehension,  it  was  proved  tart 
the  prisoners  were  found  poaching  in  the  night,  armed,  in  a  preserve  which  had  belonged  » 
the  Earl  of  L.,  and  then  was  in  the  possession  of  the  Earl's  trustees.  The  person  tryiag  * 
apprehend  was  a  watcher  employed  by  the  head  keeper,  the  latter  having  been  appointed  by 
ihi  Earl  twenty  years  before,  and  paid  by  his  agent  down  to  the  time  of  the  trial,  but  tb«  seti 
keeper  had  never  had  any  direct  communication  with  the  trustees : — Btld,  sufficient  proof  ^ 
an  authority  to  apprehend. 

The  prisoners  were  indicted  for  wounding,  with  intent  to  proent  ft 
lawful  apprehension. 

The  question  as  to  whether  the  apprehension  was  lawful  turned  on 
the  following  point : — 

The  prisoners  were  seized,  while  poaching  in  the  night,  on  a  present 
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which  had  belonged  to  the  Earl  of  Lichfield,  and  was  now  in  the  posses- 
sion of  his  lordship's  trustees. 

The  person  whom  the  prisoners  were  charged  with  resisting  was  a 
watcher,  appointed  by  the  head  keeper. 

The  head  keeper  had  been  appointed  by  Lord  Lichfield  twenty  years 
before;  he  had  been  paid  regularly  by  Lord  L.'s  agent  down  to  the 
present  time;  he  had  never  had  any  direct  communication  with  the 
trustees. 

J.  G-.  Phitttmore  objected,  that  there  was  no  proof  of  any  *au-  r^fi9o 
thority  from  the  persons  in  whom  the  property  of  the  preserve  *- 
was  actually  vested ;  that  the  authority  must  be  derived  from  the  trus- 
tees ;  and  that  the  evidence  only  showed  authority  from  Lord  Lichfield. 

Crrsbwbll,  J.,  held  the  evidence  of  authority  sufficient,  but  said  he 
would  consider  the  point. 

The  jury  found  Fielding  guilty,  and  acquitted  Corbett. 


March  15.     Cresswsll,  J. — I  have  spoken  to  Mr.  Justice  Patteson, 
and  he  thinks  that  the  evidence  was  sufficient. 
Muddleston  and  Kettle,  for  the  prosecution. 
J.  Or.  PMOimore,  for  the  prisoner. 

[Attorneys — Hand,  and  WhaUeyJ] 


REGINA  v.  SARAH  MASON.    March  16. 

The  stat.  6  &  7  Will.  4,  e.  86,  i.  41,  makes  it  a  misdemeanor  to  make  a  false  statement  of  <me  or 
more  of  the  particular*  required  to  be  registered  for  the  purpose  of  being  inserted  in  any 
register  of  birth,  death,  or  marriage ;  and  to  constitute  this  offenoe  the  purpose  need  not  bo 
effected. 

But  h  is  a  felony  under  the  43d  section  of  that  statute  to  cause  the  registrar  to  make  an  entirt 
faUe  entry  of  a  birth,  marriage,  or  death. 

Felony. — The  first  count  of  the  indictment  (a)  charged  that  the  pri- 
soner, on  the  14th  day  of  November,  1844,  at  *Walsall,  felo-  ^fi^ 
niously  and  wilfully  did  insert  and  cause  to  be  inserted  in  the  *- 
register  of  deaths  of  the  borough  district  *of  the  Walsall  Union,  r^^oA 
a  false  entry  of  the  death  of  John  Hodson  (setting  it  out),  no  *- 
person  of  the  name  of  John  Hodson  having  so  died,  as  in  the  entry  was 
falsely  alleged,  as  the  prisoner  well  knew.  The  second  count  was  in  a 
nearly  similar  form  ;  and  the  third  count,  which  did  not  set  out  the  entry, 

(<s)  Tho  indictment  was  in  the  following  form : — 
Staffordshire,  )  The  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that  Sarah  Mason, 
to  wit  )  wife  of  James  Mason,  late  of  the  parish  of  Walsall,  in  the  county  of  Stafford, 
labourer,  on  the  14th  day  of  November,  in  the  year  of  onr  Lord  1844,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  feloniously  did  wilfully  insert  and  cause  to  be  inserted  in  a  certain  register 
book  of  deaths,  to  wit,  the  register  book  of  deaths  made,  provided,  and  kept  under  and  accord- 
ing to  the  provisions  of  the  statute  in  that  behalf  made  and  provided,  for  registering  deaths  in 
the  borough  district  of  Walsall  Union,  in  the  county  aforesaid,  a  certain  false  entry  of  a  death, 
to  wit,  of  the  death  of  on:>  John  Hodson,  and  which  said  false  entry  is  as  follows  ,*  that  is  to  say, 
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charged  it  to  be  a  false  entry  of  the  death  of  John  Hodson,  and  that  he 
was  then  alive,  as  the  prisoner  well  knew. 

It  was  opened  by  Talfourd,  Serjt.,  for  the  prosecution,  that  the  pri- 
soner would  have  been  entitled  to  a  sum  of  «£50  on  the  death  of  her 
brother,  John  Hodson,  if  he  had  died  under  the  age  of  twenty-one ;  and 
that,  in  order  to  obtain  the  money  and  persuade  Mr.  Hortin,  the  trustee 
of  the  property,  that  her  brother  was  dead,  when  in  fact  he  was  not,  she 
went  and  registered  his  death,  and  took  a  certificate  of  the  registry  from 
the  registrar  to  Mr.  Hortin,  and  obtained  the  money.  For  thus  causing 
this  false  entry  to  be  made  the  prisoner  was  indicted  under  the  stat.  6  & 
7  Will.  4,  c.  86,  s.  43.(a) 

1844.     J)eaths  in  the  Borough  District  of  WaUall  Union,  in  the  County  of  Stafford. 


No. 

When  died. 

Name,  and 
Surname. 

Sex. 

Age. 

Rank  or 
Profession. 

Cause  of 
Death. 

Signature, 

Description, 

and    Residence 

of  Informant. 

When 
Registered. 

StfMfMff 

RegHsm. 

360 
Ji 

Nineteenth 
of     October, 

1844,  at 
George    8tr., 

Walsall. 

John 
Hodson. 

Male. 

20 
Yean. 

Lock- 
Maker. 

Cbnsump- 
Uon. 

The  mark  of 

X 

Sarah    Mason, 

present  at  the 

death. 

Ueorge  Street- 

Fourteenth 
of  Novem- 
ber, 1844. 

Wm.  8Mgk 
Begtaar. 

•whereas  in  truth  and  in  fact,  no  person  of  the  name  of  John  Hodson  did  die  on  the  19th  4aj 
of  October,  in  the  year  of  our  Lord  1844,  at  George-street,  Walsall,  as  in  the  said  entry  is  fabdy 
alleged  and  stated,  as  the  said  Sarah  Mason,  then  and  there,  at  the  time  of  so  inserting  and 
•causing  to  be  inserted  in  the  said  register-book  the  said  false  entry,  well  knew,  against  the  fora 
•of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Qojeo, 
•her  crown  and  dignity." 

The  Second  Count  of  the  indictment  was  in  precisely  the  same  form  as  the  first  to  the  *  sad 
Alien  continued  as  follows : — 

"  Whereas  in  truth  and  in  fact,  and  as  the  said  Sarah  Mason  then  and  there,  at  the  time  of  u» 
inserting  and  causing  to  be  inserted  the  said  false  entry  in  the  said  register  book,  well  knew,  bo 
person  of  the  name  of  John  Hodson  did  die  on  the  said  19th  day  of  October,  in  the  year  of  oar 
Lord  1844,  in  George-street,  Walsall,  as  in  the  said  entry  is  falsely  alleged  and  stated,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  oar  Lady 
the  Quoen,  her  crown  and  dignity/' 

Third  Count. — "  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present,  that  tk« 
said  Sarah  Mason  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  is 
the  county  aforesaid,  feloniously  did  wilfully  insert  and  cause  to  be  inserted  in  a  certain  register 
book  of  deaths,  to  wit,  the  register  book  of  deaths  made,  provided,  and  kept  under  and  according 
to  the  provisions  of  the  statute  in  that  behalf  made  and  provided  for  registering  deaths  in  tit 
borough  district  of  the  Walsall  Union,  in  the  county  aforesaid,  a  certain  false  entry  of  a  death,  thai 
is  to  say,  of  the  death  of  one  John  Hodson,  whereas  in  truth  and  in  fact  he  tho  said  John  BVi- 
son  was  then  alive,  to  wit,  at  Willenhall,  in  the  parish  of  Wolverhampton,  in  the  said  county  of 
Stafford,  as  she  the  said  Sarah  Mason,  at  the  time  of  the  inserting  and  causing  to  be  inwrtd 
the  said  false  entry  in  the  said  register  book,  then  and  there  well  knew,  against  the  form  of  tk 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  aw* 
And  dignity." 

(a)  By  which  it  is  enacted,  "  that  every  person  who  shall  wilfully  destroy  or  injure,  or  can* 
to  be  destroyed  or  injured,  any  such  register  book,  or  any  part  or  certified  copy  of  any  p*t 
thereof,  or  shall  falsely  make  or  counterfeit,  or  cause  to  be  falsely  made  or  counterfeited,  say 
part  of  any  such  register  book  or  certified  copy  thereof,  or  shall  wilfully  insert  or  cause  to  to 
i  user  ted  in  any  register  book  or  certified  copy  thereof  any  false  entry  of  any  birth,  death.* 
marriage,  or  shall  wilfully  give  any  false  certificate,  or  shall  certify  any  writing  to  be  a  copy  « 
■extract  of  any  register  book,  knowing  the  same  register  to  be  false  in  any  part  thereof,  or  satfl 
forge  or  counterfeit  tho  seal  of  the  register  office,  shall  be  guilty  of  felony." 
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Cresswell,  J. — Is  this  a  felony  ?     Under  the  41st  section  *of  r*finc 
the  act,  the  making  of  false  statements  for  the  purpose  of  their  L 
being  inserted  in  the  register,  is  a  misdemeanour. 

Talfourdj  Serjt. — That  section  only  applies  to  a  false  statement  of  one 
or  more  particulars,  and  does  not  apply  to  a  case  where  the  person  causes 
the  register  to  insert  an  entire  false  entry. 

Cresswbll,  J.  (having  referred  to  the  stat.  6  &  7  Will.  4,  c.  86.) — 
The  43d  section  makes  the  wilfully  causing  a  false  entry  to  be  inserted 
in  the  register  a  felony ;  and  the  41st  section  makes  it  a  misdemeanour 
to  make  a  false  statement  of  any  of  the  particulars  required  to  be 
registered,  "  for  the  purpose  of  being  inserted  in  any  register  of  birth, 
death,  or  marriage."  Under  the  latter  enactment,  the  purpose  need  not 
be  effected  in  order  to  constitute  the  offence. 

It  was  proved  by  Mr.  Sleigh,  the  registrar  at  Walsall,  that,  on 
the  14th  of  November,  1844,  the  prisoner  desired  him  to  register  the 
death  of  her  brother,  John  Hodson,  who,  she  stated,  had  died  in  her 
presence,  and  that  she  then  gave  him  the  particulars,  which  he  entered 
in  the  register  from  her  dictation,  and  that  she  signed  the  register  with 
her  mark. 

The  register  was  put  in;  and  it  was  proved  by  Mr/Hortin  that  he 
.  paid   the   prisoner  <£50  on  a  certificate  which  was  shown   him,  and 
that  he  had  to  pay  the  amount  over  again  to  John  Hodson,  who  was 
alive. 

Cresswell,  J.  (in  summing  up.) — It  is  a  felony  wilfully  to  procure  a 
false  entry  in  a  register  in  the  manner  which  has  been  proved  here.  If 
you  believe  the  evidence  of  Sleigh, — and  I  see  no  reason  why  he  should 
be  discredited, — there  can  be  no  doubt  of  the  guilt  of  the  prisoner. 

Verdict — Guilty.(a) 

Talfourd,  Serjt.,  and  Keating  y  for  the  prosecution. 

[Attorneys — Solicitors  for  the  Treasury."] 

(a)  See  the  ease  of  Regina  ▼.  Brown,  ante,  p.  504. 


♦STAFFORD  ASSIZES.  [*626 


BEFORE  MR.  JUSTICE  PATTESON. 


TUNNICLIFFE  v.  WILMOT.    March  13. 

In  replevin,  the  defendant  avowed  for  a  distress  for  rent,  and  the  plaintiff  pleaKd  that  the  goods 
were  taken  between  sunset  and  snnrise,  and  the  defendant  replied  that  the  goods  were  taken 
between  sunrise  and  sunset,  without  this  that  they  were  taken  between  sunset  and  sunrise  :•— 
Hrld,  that,  on  these  pleadings,  the  plaintiff  had  the  right  to  begin. 

To  replevin,  the  plaintiff  had  given  a  bond  under  sect  121  of  the  staL  9  A  10  Vict.  c.  05  (the 
Isocal  Courts  Act),  to  prosecute  his  suit  with  effect  and  without  delay,  and  prove  that  tho  title 
to  corporeal  property  was  in  question : — Held,  that  he  was  not  entitled  to  obtain  a  certificate 
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from  the  judge  at  Nisi  Prius  that  he  had  done  bo,  if  he  did  no\  succeed  in  the  came ;  and  (hat, 
not  having  done  so,  he  had  not  prosecuted  his  suit  with  effect 

Replevin. — Avowry,  that  one  Gilman  held  the  premises  in  which 
&c,  as  tenant  of  the  defendant,  at  a  rent  of  £40  a  year,  and  that  the 
defendant  distrained  for  rent  due. 

Pleas  :  first,  that  Gilman  did  not  hold  of  the  defendant  modo  et  formi ; 
and,  second,  that  the  goods  were  taken  between  sunset  and  sunrise  (con- 
cluding with  a  verification). 

Replication,  that  the  goods  were  taken  between  sunrise  and  sunset; 
without  this,  that  they  were  taken  between  sunset  and  sunrise  (conclud- 
ing to  the  country). 

On  these  pleadings,  Whateley,  for  the  plaintiff,  claimed  the  right  to 
begin,  as  it  lay  on  the  plaintiff  to  prove  that  the  goods  were  taken 
between  sunset  and  sunrise. 

TaJfourdy  Serjt.,  for  the  defendant. — There  is  an  affirmative  in  the 
second  issue  on  the  defendant,  to  show  that  the  goods  were  taken  between 
sunrise  and  sunset ;  and  on  the  non  tenuit  the  affirmative  is  clearly  on 
the  defendant  ? 

Patteson,  J. — I  think  the  affirmative  as  to  the  time  is  on  the  plaintiff, 
and  that  Mr.  Whateley  is  entitled  to  begin. 

Whateley,  for  the  plaintiff,  stated  the  plaintiff's  case. 
*«97T  was  Prove(*  tnat  tne  plaintiff  was  in  possession  of  the  land 

J  on  which  the  distress  was  taken,  and  that  he  had  been  let  into 
possession  by  Gilman,  who  was  proved  to  have  been  tenant  on  the  terms 
mentioned  in  the  avowry ;  and  the  manner  in  which  Gilman  had  let  the 
plaintiff  into  possession  was  such,  that  Mr.  Justice  Patteson  held  that 
the.plaintiff  could  not  set  up  any  title  to  the  property  if  he  had  any. 

Verdict  for  the  defendant  on  both  issues. 

Whateley^  for  the  plaintiff,  applied  to  the  learned  Judge  to  certify 
under  the  stat.  9  &  10  Vict.  c.  95,  s.  121, (a)  that  the  plaintiff  had  proved 

(a)  By  the  stat  9  A  10  Vict  o.  95,  s.  119  (the  Local  Courts  Act),  It  is  enacted  and  dedsrri 
"  That  all  actions  of  replevin,  in  cases  of  distress  for  rent  in  arrear  or  damage  feasant,  wWei 
shall  be  brought  in  the  county  court,  shall  be  brought  without  a  writ  in  a  court  held  under 
this  act" 

By  section  120  of  the  same  statute,  it  is  enacted,  "That,  in  every  such  action  of  replevin,  uh 
plaint  shall  be  entered  in  the  court  holden  under  this  act  for  the  district  wherein  the  dirt** 
was  taken." 

And  by  section  121  of  the  same  statute,  it  is  enacted  "  That,  in  case  either  party  to  any  sett 
action  of  replevin  shall  declare  to  the  court  in  which  such  action  shall  be  brought,  that  the  tide 
to  any  corporeal  or  incorporeal  hereditament,  or  to  any  toll,  market,  fair,  or  franchise,  is  ia  ques- 
tion, or  that  the  rent  or  damage  in  respect  of  which  the  distress  shall  have  been  taken  is  mart 
than  the  sum  of  £20,  and  shall  become  bound,  with  two  sufficient  sureties,  to  be  approved  by  li* 
clerk  of  the  court,  in  such  sums  as  to  the  judge  shall  seem  reasonable,  regard  being  had  to  £' 
nature  of  the  cla0,  and  the  alleged  value  or  amount  of  the  property  in  dispute,  or  of  tb*  rtct 
or  damage,  to  proseoute  the  suit  with  effect  and  without  delay,  and  to  prove  before  the  Coart  *y 
which  such  suit  shall  be  tried  that  such  title  as  aforesaid  is  in  dispute  between  the  parties,  or  that 
there  was  ground  for  believing  that  the  said  rent  or  damage  was  more  than  £20,  then,  and  »>t 
otherwise,  the  action  may  be  removed  before  any  court  competent  to  try  the  same  in  such  i 
as  hath  been  accustomed/' 
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that  the  title  to  the  premises  was  in  dispute.  The  condition  of  a  bond 
given  by  the  plaintiff  under  that  act,  was,  that  the  plaintiff  should 
prosecute  the  suit  with  effect  and  without  delay,  in  the  Court  of 
'Queen's  Bench,  and  prove  before  that  Court  that  the  title  to  r*fi9£ 
certain  corporeal  property  is  in  question.  *- 

Talfourd,  Serjt.,  and  Greaves,  for  the  defendant. — First,  the  plain- 
tiff has  not  obtained  the  verdict,  and,  therefore,  he  has  not  prosecuted 
his  suit  with  effect ;  and  in  order  to  obtain  the  certificate,  the  plaintiff 
must  both  prosecute  his  suit  with  effect,  and  prove  that  the  title  was  in 
dispute.  Secondly,  the  plaintiff  has  not  proved  that  the  title  was  in  dis- 
pute, as  it  could  not  be  tried  in  this  case.  The  object  of  the  act  was, 
that  all  actions  in  which  the  title  would  not  come  in  question,  should  be 
tried  in  the  county  court. 

Patteson,  J. — As  at  present  advised,  I  am  disposed  to  think  that  I 
may  certify  that  the  plaintiff  has  proved  that  the  title  was  in  dispute ; 
but  I  will  take  time  to  consider  both  points,  and  consult  with  my  Bro- 
ther Cresswell. 


March  14. — Patteson,  J. — The  condition  of  the  bond  requires  two 
things :  that  the  party  shall  prosecute  his  suit  with  effect,  and  also  prove 
that  the  title  was  in  dispute.  It  has  been  often  held  in  cases  of  common 
replevin  bonds,  that  the  party  does  not  prosecute  his  suit  with  effect 
unless  he  gets  a  verdict,  and  I  do  not  see  how  I  can  put  a  different  con- 
struction upon  this  bond.  I  cannot,  therefore,  certify,  that  the  plaintiff 
has  prosecuted  his  suit  with  effect ;  and  whether  the  title  was  in  dispute 
is  therefore  immaterial. 

Whateley. — The  plaintiff  entered  into  one  bond  to  the  sheriff  (a) 
*and  into  another  in  the  county  court,(i)  and  we  must  therefore  r+fi9Q 
apply  to  the  Court  above.  *- 

(a)  This  wh  a  bond  by  the  plaintiff  and  two  sureties,  dated  the  17th  of  May,  1847,  to  Sir  E. 
D.  Scott,  Bart.,  the  high-sberiff  of  Staffordshire,  in  the  sum  of  £72,  with  the  following  condition  : 
— *'  The  condition  of  this  obligation  is  snch,  that  if  the  above-bounden  W.  Tnnnicliffe  do  enter 
his  plaint  in  the  county  court  to  be  holden  for  the  district  wherein  the  distress  of  which  he  com- 
plains was  taken,  according  to  the  provisions  of  an  act  of  Parliament  passed  in  the  tenth  year 
of  her  present  Majesty's  reign,  intituled,  "  An  Act  for  the  more  easy  recovery  of  small  debts  and 
demands  in  England*  and  do  prosecute  his  suit  with  effect  and  without  delay  against  Gustavus 
Rogers  Wilmot,  for  the  taking  and  unjustly  detaining  of  four  cows  and  one  mare,  the  cattle, 
good*,  and  chattels  of  bim  the  said  W.  Tunnicliffe,  and  do  make  return  of  the  said  cattle,  goo  da. 
and  chattels,  if  return  of  the  same  shall  be  adjudged :  that  then  this  present  obligation  shall  be 
void  and  of  no  effect,  otherwise  to  be  and  remain  in  full  force  and  virtue." 

(ft)  This  was  a  bond  by  the  plaintiff  and  two  sureties,  dated  the  11th  of  July,  1847,  to  the 
defendant  in  the  sum  of  £200,  with  the  following  recital  and  condition:  "Whereas  a  certain 
action  of  replevin  was,  on  the  18th  day  of  May  last,  commenced  in  the  county  court  of  Derby- 
shire, holden  at  Ashbourn,  wherein  W.  Tunnicliffe  was  plaintiff,  and  O.  R.  Wilmot  the  defendant* 
And  whereas  the  said  W.  Tunnicliffe  hath  declared  to  the  said  court,  that  the  title  to  certain 
corporesU  property  is  in  question  in  the  said  suit :  Now  the  condition  of  this  obligation  is  such, 
that  if  the  above-bounden  W.  Tunnicliffe  shall  prosecute  the  said  suit  with  effect  and  without 
delay  in  the  Court  of  Queen's  Bench,  into  which  it  is  now  about  to  be  removed,  and  shall  proie 
before  the  said  last-mentioned  Court,  that  such  title  as  is  aforesaid  is  in  dispute  between  the 
said  pen-tie*,  then  this  present  obligation  shall  be  void,  otherwise  to  remain  in  full  force  and 
virtue." 
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Pattbson,  J. — You  may  do  that.(a) 
Whateley  and  Whitmore,  for  the  plaintiff. 
Talfdurd,  Serjt.,  and  Qreavesy  for  the  defendant. 

[Attorneys— Bishop  £  Twigg,  and  Redfern. 

(a)  No  motion  was  made  on  any  of  the  points  above  reported;  bat  in  the  ensuing  tens  Ml 
WKauUjf  moved  the  Court  of  Queen's  Bench  for  a  new  trial  on  affidavits,  but  the  Court  refold 
a  rule. 


*630]       *WESTERN  SUMMER  CIRCUIT,  1847. 


♦HAMPSHIRE  ASSIZES. 


BEFORE  MR.  JUSTICE  WILLIAMS. 


EEGINA  v.  SAMUEL  ABBOTT. 

A.  bought  cheese  of  B.  at  a  fair,  and  paid  for  it  Before  he  bought  it,  B.,  who  was  offering  chw» 
for  sale  there,  bored  two  of  the  cheeses  with  an  iron  sooop,  and  produced  a  piece  of  chew* 
called  a  taster  at  the  end  of  the  scoop  for  A.  to  taste :  he  did  so,  believing  it  to  have  been  takra 
from  the  cheese,  but  it  had  not,  and  was  of  a  superior  kind  of  cheese,  and  fraudulently  pet  by 
B.  into  the  scoop,  the  cheese  bought  by  A.  being  very  inferior  to  it : — Held,  that  B.  wai  indict* 
able  for  obtaining  the  price  of  the  cheese  from  A.  by  false  pretences. 

False  pretences. — The  indictment  stated,  that  the  prisoner,  having 
in  his  possession  divers  pounds  weight  of  cheese,  of  little  value,  and  of 
inferior  quality,  and  contriving  and  intending  to  cause  it  to  be  believed 
that  the  said  cheese  was  of  good  flavour  and  excellent  quality ;  and  also 
having  in  his  possession  divers  pieces  of  cheese  called  "  tasters,"  of 
good  flavour,  taste,  and  quality,  and  contriving  and  intending  to  cheat 
one  William  Bennett  out  of  his  money,  on,  &c,  at  &c,  unlawfully  and 
knowingly  did  falsely  pretend  to  the  said  William  Bennett  that  the  said 
pieces  of  cheese  called  "tasters,"  which  he  the  said  prisoner  then  tod 
there  delivered  to  the  said  William  Bennett,  were  part  of  the  said  cheese 
that  the  prisoner  then  offered  for  sale,  and  that  the  said  cheese  was  rf 
good  and  excellent  quality,  flavour,  and  taste,  and  that  every  pound 
weight  was  of  the  value  of  sixpence-half-penny;  by  means  of  which  said 
false  pretences  the  prisoner  did  then  and  there  unlawfully  and  fraudu- 
lently obtain  of  and  from  the  said  William  Bennett  one  piece  of  the  cur- 
rent gold  coin,  &c.  [describing  the  money],  of  the  moneys  of  the  said 
William  Bennett,  with  intent  to  cheat  and  defraud  him  of  the  same; 
whereas  the  said  pieces  of  cheese  which  the  prisoner  delivered  to  William 
Bennett  were  not  part  of  the  said  cheese  which  the  prisoner  offered  for 
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sale ;  and  whereas  the  said  cheese  was  not  of  good  and  *excel-  p^q-i 
lent  quality,  flavour,  and  taste ;  and  whereas  every  pound  weight  *- 
of  the  said  cheese  was  not  of  the  value  of  sixpence-halfpenny,  which 
the  prisoner  well  knew,  against  the  statute,  &c. 

It  was  proved  that  the  prisoner  kept  a  cheese-stall  at  Fareham  fair, 
and  sold  to  the  prosecutor  William  Bennett  a  quantity  of  cheese,  for 
which  he  paid  the  prisoner  the  sum  of  21.  1*.  8d.,  being  at  the  rate  of 
6Jd.  a  pound..  It  was  further  proved,  that,  at  the  time  the  prisoner 
offered  the  cheese  for  sale,  he  bored  two  of  them  with  an  iron  scoop, 
and  produced  a  piece  of  cheese  which  is  called  a  "  taster"  at  the  end  of 
the  scoop  for  the  prosecutor  to  taste ;  and  the  prosecutor  did  so.  The 
taster,  however,  which  he  so  tasted,  had  not,  in  fact,  been  extracted  from 
the  cheese  offered  for  sale ;  but  was  a  taster  of  another  superior  kind  of 
cheese,  which  the  prisoner  had  privily  and  fraudulently  inserted  into  the 
top  of  the  scoop.  The  prosecutor  would  not  have  bought  the  cheese  unless 
he  had  believed  that  the  taster  had  been  extracted  from  the  cheese  which 
had  been  so  bought  and  delivered  to  the  prosecutor,  and  of  which  he  con- 
tinued ever  after  in  the  possession. 

No  precise  evidence  was  given  of  its  value ;  but  it  was  of  a  kind  very 
inferior  in  value  to  the  taster. 

It  was  objected  for  the  prisoner  that  there  was  no  evidence  to  support 
the  indictment,  or  to  make  out  a  false  pretence  within  the  statute ;  that 
it  was  not  proved  that  the  prosecutor  was  induced  to  part  with  his  money 
merely  by  means  of  the  false  pretence  alleged,  as  it  appeared  that  he  did 
so,  also  and  principally  because  he  got  the  cheese,  the  property  in  which 
clearly  vested  in  him  by  the  sale ;  that,  if  this  indictment  could  be  sus- 
tained, an  indictment  would  lie  in  every  case  of  a  fraudulent  sale  by 
sample  which  did  not  correspond  with  the  bulk ;  and,  if  the  principle  were 
established,  it  would  be  impossible  to  stop  short  of  holding  that  every 
man  who  induced  another  to  buy  by  false  *representations  of  the 


quality  of  the  things  sold,  might  be  indicted  for  obtaining  money 
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under  false  pretences,  even  although  property  passed  by  the  sale  from 
the  prisoner  to  the  vendee  nearly  or  quite  equal  to,  or  even  surpassing 
in  value  the  price  paid.  The  prisoner's  counsel  cited  the  cases  of  Rex 
v.  Codrington,  1  C.  &  P.  661,  and  Regina  v.  Reed,  7  Id.  848 ;  and  also 
contended,  that  the  opinion  of  the  Court  of  Queen's  Bench,  as  expressed 
in  the  case  of  Regina  v.  Kenrick^  5  Q.  B.  49,  was  extrajudicial  and  of 
no  binding  authority,  because  the  counts  to  which  that  judgment  applied 
were  open  to  another  objection,  and  had,  on  that  account,  been  given  up 
without  any  argument.  It  was  further  objected,  that  the  indictment 
contained  no  allegation  that  the  cheese  was  offered  for  sale  to  the  prose- 
cutor. 

Williams,  J.,  reserved  the  case  for  the  consideration  of  the  fifteen 
Judges.  Verdict — Guilty. 
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REGINA  v.  DARK,  REGINA  v.  GARLICK. 

These  cases  were  precisely  similar  to  the  case  of  Regina  v.  Samud  Ab- 
bott, except  that,  in  the  case  of  Regina  v.  Dark,  it  was  proved  that  the 
cheese  was  sold  for  five  pence  a  pound,  and  was  worth  between  three 
pence  and  four  pence;  and  that,  in  the  case  of  Regina  v.  Garlicky  it 
was  proved  that  the  price  of  the  cheese  was  fifty  shillings  a  hundred 
weight,  and  its  value  about  three  pence  a  pound. 

C.  Saunders,  for  the  prosecution. 

Missing  and  Povlden,  for  the  respective  defendants. 


These  cases  were  afterwards  considered  by  the  Judges,  who  held  the 
convictions  right. 


♦633]         *WESTERN  SPRING  CIRCUIT,  1848. 


WILTS  ASSIZES. 


BEFORE   MR.  JUSTICE  WIG  HTM  AN. 


REGINA  v.  MEADHAM  and  HAINES. 

Gamekeepers  who  were  out  watching  in  the  night  heard  firing  of  goas  in  the  preeerfea  of  their 
employer,  and  they  waited  in  a  turnpike  road,  expecting  the  poachers  to  come  there,  wfciet 
they  old,  and  an  affray  ensued  between  the  gamekeepers  and  the  poachers : — Held,  that  if  the 
gamekeepers  were  then  endeavouring  to  apprehend  the  poachers  they  were  not  justified  ia  » 
doing. 

The  prisoners  were  charged  nnder  stat.  7  Will.  4  &  1  Vict.  c.  85,  with 
wounding  the  prosecutor  with  intent  to  murder  him.  Other  counts 
charged  the  intent  to  be  to  maim,  disfigure,  and  to  do  some  other  grie- 
vous bodily  harm.  The  prosecutor  was  gamekeeper  to  the  Marquis  of 
Ailesbury.  The  turnpike  road  from  London  to  Bath,  as  it  approaches 
Marlborough,  passes  through  the  estate  of  the  Marquis  of  Ailesbury, 
upon  which  game  is  extensively  preserved ;  but  other  proprietors  pre- 
served game  upon  lands  which  were  not  more  than  half  a  mile  distant 
from  the  part  of  the  road  at  which  the  affray  hereinafter  detailed  oc- 
curred. The  witnesses  for  the  prosecution,  who  were  the  gamekeepers, 
swore  that  they  heard  shots  fired  at  night  in  the  preserves  in  quick  suc- 
cession, as  if  two  or  more  persons  were  shooting.  The  keepers  did  not 
go  in  a  direction  towards  the  firing,  but  suspecting  that  the  parties 
engaged  would  shortly  pass  along  the  turnpike  road,  the  keepers  started 
off  to  the  turnpike  road,  and  remained  for  about  ten  minutes  or  a  qvar 
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ter  of  an  hour  secreted  at  the  road-side.  At  the  expiration  of  that  time 
the  two  prisoners,  accompanied  by  four  other  men,  were  seen  coming 
along  the  road  on  the  footpath.  The  keepers  advanced  to  the  middle 
of  the  road,  and  spoke  to  them,  and  eventually  a  desperate  conflict  took 
place,  the  keepers  being  armed  with  swingles,  and  the  *poachers  p^q* 
with  gun-barrels,  which  they  took  from  their  pockets.  One  of  *- 
the  prisoners  and  his  brother  were  apprehended,  but  the  latter  died  on 
the  following  day  from  the  injuries  received  during  the  affray.  Several 
pheasants  were  found  on  the  footpath  after  the  affrty  was  over.  The 
gamekeepers  swore  that  they  did  not  attempt  to  ap/rouend  the  poachers 
when  they  saw  them  on  the  footpath,  but  that  th'sj  were  assaulted  by 
them  in  the  first  instance.  The  counsel  fov  cLs  prisoners,  by  his 
cross-examination,  endeavoured  to  elicit  that  i/ie  keepers  deliberately 
attempted  to  take  the  men  into  custody,  hut  this  the  keepers  denied, 
although  they  admitted  that  they  carried  their  swingles  in  their  hands, 
ready  for  use,  as  they  came  from  their  hiding-place  to  the  middle  of  the 
turnpike  road. 

Hodges,  for  the  prisoners,  contended  that  the  evidence  showed  that 
the  keepers  endeavoured  to  take  the  poachers  into  custody;  and  he 
further  contended  that  they  were  not  justified  in  doing  so.  He  insisted 
that  the  prisoners  were  not  found  upon  any  land,  committing  any  offence 
against  the  game  laws,  nor  was  any  pursuit  made,  so  as  to  authorize  an 
apprehension  under  sect.  2  of  the  stat.  9  Geo.  4,  c.  69. 

Wightman,  J.,  in  charging  the  jury,  assented  to  the  latter  part  of 
the  argument  advanced  by  the  prisoners'  counsel ;  and  stated  his  opinion 
to  be,  that,  under  the  circumstances,  the  keepers  were  not  justified  in 
apprehending  the  parties ;  and  he  directed  the  jury  to  acquit  the  pri- 
soners, if  they  were  of  opinion  that  the  keepers  endeavoured  to  ap- 
prehend in  the  first  instance. 

Verdict — Meadham,  Guilty  on  the  count  charging  an  intent  to 
maim.     Haines,  not  guilty.(a) 

Slade  and  C.  Smith,  for  the  prosecution. 

Hodge*,  for  the  prisoners. 

[Attorneys — Merriman,  and  CopelandJ]  s 

(a)  The  ideioV   A.  Fjuif3  wm  not  clearly  established. 


vol.  n.— 52  2M 
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*686]  *TAUNTON  ASSIZES. 

BEFORE  MB.  JUSTICE  WIOHXMAN. 

BEGINA  v.  CHARLES  INDER. 

An  unsigned  forged  paper,  "  Received  from  Mr.  Bendon,  due  to  Mr.  Warman,  17c  Stttelled,"  « 
a  forged  receipt  within  the  stat  1  Will.  4,  c.  66,  s.  10. 

Forgery. — The  prisoner  was  indicted  for  uttering  a  forged  receipt  for 
money,  as  stated  in  some  counts,  and  for  uttering  a  forged  acquittance 
and  receipt  for  money,  as  stated  in  other  counts. 

The  forged  instrument  was  as  follows : — 

"  Received  from  Mr.  Bendon,  due  to  Mr.  Warman,  17*. 
«  Settelled." 

It  appeared  that  the  prisoner  was  a  servant  to  Mr.  Warman,  and  that 
he  applied  to  Bendon's  wife  for  payment  of  a  debt  of  17*.  due  to  War- 
man.  She  refused  to  pay  unless  she  had  Warman's  receipt ;  and  the 
prisoner  went  away  and  returned  with  the  document  above  set  forth, 
upon  which  she  paid  the  money.  Verdict — Guilty. 

Wightman,  J.,  reserved  the  case  for  the  consideration  of  the  fifteen 
Judges,  on  the  question  whether  this  document  is  "  a  receipt  or  acquit- 
tance within  the  statute"  1  Will.  4,  c.  66,  s.  10. 


The  case  was  afterwards  considered  by  the  fifteen  Judges,  who  held 
the  conviction  right. 


*636]        'MIDLAND  SPRING  CIRCUIT,  1848. 


DERBY  ASSIZES. 


BEFORE   LORD   CHIEF  JUSTICE  WILDE. 

REGINA  v.  WHITTAKER,  HOLMES,  MAINE,  WILLIAMS, 
•    WILSON,  and  GETTING. 

Xo  rapport  a  charge  of  night-poaching,  by  three  or  more  armed,  under  the  stat  9  Geo,  4,  e.  tt» 

*  s.  9,  it  is  not  necessary  that  all  the  persons  charged,  or  even  three  of  them,  should  hare  be« 

actually  on  the  land  ;  and  if  it  be  shown  that  all  the  defendants  were  at  the  time  assoeisfr* 

'    and  engaged  in  pursuing  the  common  purpose  and  object  of  taking  game,  by  tome  of  west 
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going  armed  into  the  field  and  there  beating  for  game,  while  others  rendered  them  aid  by 
remaining  outside  of  the  field,  that  i*  sufficient. 

Night  poaching. — The  six  defendants  were  charged  under  the  9th 
sect,  of  the  stat.  9  Geo.  4,  c.  69,  with  having  been  in  enclosed  land  in 
the  occupation  of  a  person  named  R\  * cliffe,  by  night,  armed,  with  intent 
to  take  game  there. 

It  appeared  that  the  land  was  an  unclosed  field'  occupied  by  Ratcliffe, 
and  that  the  defendants  were  in  company  in  a  lane  by  the  side  of  this 
field,  and  were  seen  there  to  employ  themselves  in  setting  nets  between 
the  ditch  and  the  hedge  of  the  field  to  take  game.  One  of  the  defend- 
ants remained  with  the  nets,  and  the  rest  divided  into  two  parties  and 
went  round  the  field,  and  three  or  four  of  the  defendants,  with  two  dogs, 
were  seen  at  one  time  beating  in  the  field  for  game ;  and  one  witness 
stated  that  he  saw  all  the  six  defendants  come  out  of  the  field  and  go 
together  to  the  nets  and  take  them  up,  and  afterwards  proceed  in  com- 
pany in  a  direction  leading  to  the  town  of  Derby.  The  defendants 
were  kept  in  view  from  the  time  they  took  up  the  nets  until  they  were 
taken  into  custody,  and  the  defendants  were,  at  the  time  and  under  the 
circumstances  above  mentioned,  all  associated  and  engaged  in  the  com- 
mon purpose  and  object  of  taking  game  in  Ratcliffe 's  field.  When  the 
defendants  had  proceeded  to  some  distance,  several  men  who  had  been 
sent  *for  by  4*ie  keeper,  came  up,  and  the  defendants  were  then  r^/,q7 
stopped  and  attempted  to  be  taken  into  custody.  They  resisted,  *- 
and  a  conflict  ensued  ;  ultimately  they  were  all  captured.  At  the  time 
the  defendants  were  stopped,  four  of  them  had  sticks  or  bludgeons,  and 
two  of  them-  drew  knives  from  their  pockets  and  threatened  to  stab  or 
rip  up  the  takers. 

Willmore,  for  the  defendants,  objected  that  the  evidence  did  not  suffi- 
ciently prove  that  all  the  defendants  had  been  in  the  field,  the  wit- 
nesses having  only  seen  three  or  four  at  one  time  in  the  field,  and  that 
none  could  be  properly  convicted  who  had  not  been  in  the  field,  and  as 
those  who  had  been  in  the  field  could  not  be  identified,  all  must  be 
acquitted. 

Wilde,  C.  J.  (in  summing  up),  observed,  that  although  one  witness 
had  stated  that  he  saw  all  the  defendants  come  out  of  the  field,  yet  on 
the  whole  the  evidence  was  not  sufficiently  certain  that  all  had  actually 
been  in  the  field,  and  his  Lordship  directed  the  jury  to  consider  whether 
all  the  defendants  were  at  the  time  associated  and  engaged  in  pursuing 
the  common  purpose  and  object  of  taking  game  by  some  of  them  going 
armed  into  the  field,  and  there  beating  for  game,  while  others  rendered 
their  aid  by  remaining  outside  of  the  hedge ;  and  that  if  the  jury  were 
satisfied  that  all  the  defendants  were  so  engaged,  they  were  all  liable  to 
be  found  guilty,  although  the  witnesses  could  not  identify  which  of  the 
defendants  actually  entered  the  field  and  beat  for  game ;  and  the  case 
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was  left  to  the  jury  upon  the  assumption  that  some  of  the  defendants 
had  never  entered  the  field. 

The  jury  found  all  the  defendants  Guilty. 
Wilde,  G.  J.,  reserved  the  case  for  the  consideration  of  the  fifteen 
Judges  on  the  question  whether  "  the  directions  were  right  in  point  of 
law/' 

^^        *MacauUy,  for  the  prosecution. 
J       Witt/more,  for  the  defendants. 


BEFORE  LORD  DENMAN,  C.  J.;  WILDE,  C.  J. ;  POLLOCK,  C.  B.  ;  PARKE,  P.; 
PATTESON,  J.  ;  COLTMAN,  J. ;  ROLFE,  B.  ;  WIGHTMAN,  J. ;  CRESS  WELL,  /.; 
ERLE,  J.  ;  PLATT,  B. ;  AND  WILLIAMS,  J.      [April  30.] 

Willmore,  for  the  defendants. — I  submit  that  neither  of  these  defend- 
ants, who  was  not  actually  in  the  land,  ought  to  have  been  convicted  on 
this  indictment,  and  that  if  they  were  not  in  the  land  to  the  number  of 
three,  none  of  them  can  be  convicted.  The  words  of  the  ninth  section 
of  the  stat  9  Geo.  4,  o.  69,  are, — "  If  any  persons  to  the  number  of 
three  or  more  together,"  shall  by  night  unlawfully  enter  or  be  in  ang 
land,"  armed,  "each  and  every  of  such  persons  shall  be  guilty  of  a 
misdemeanour."  This  is  a  penal  statute,  and  the  offence  is  malum  pro- 
hibitum only.  In  Sir  F.  Dwarris's  Work  on  Statutes  (2d  ed.,  684)  it  is 
laid  down  that  "  A  penal  law  shall  not  be  extended  by  equity,  that  is, 
things  that  do  not  come  within  the  words  shall  not  be  brought  within  its 
construction.  The  law  of  England  does  not  allow  of  constructive  offences 
or  of  arbitrary  punishments.  No  man  incurs  a  penalty  unless  the  act 
which  subjects  him  to  it  is  clearly  within  the  spirit  of  the  statute  imposing 
such  penalty."  So,  in  the  case  of  Rex  v.  Parker,  2  Ea.  P.  C.  592,  Lord 
Mansfield  said — "  There  was  a  great  difference  between  bringing  a  case 
within  the  equity  of  an  act  where  it  was  not  within  the  words,  tod 
taking  the  case  out  of  the  meaning  of  an  act  by  an  equitable  construc- 
tion when  it  was  within  the  words,"  and  that  the  first  ought  never  to  be 
done  in  a  criminal  case.  So,  in  Mr.  Starkie's  Criminal  Pleading  (a)  it  is 
*fi  Wl  8tat6(*  ^at,  *"  At  the  Old  Bailey  Sessions,  June,  1813,  upon  the 
J  trial  of  Brady  and  others  for  uttering  a  forged  check,  Mr.  Baron 
Graham  said — <  It  has  frequently  been  held  that  what  would  amount  to 
a  constructive  presence  at  common  law  will  not  be  sufficient  upon  an 
indictment  under  a  statute.  A  case  under  this  statute  occurred  before 
me  at  Derby.  Two  persons  went  in  concert  to  utter  a  forged  note :  one 
went  into  a  shop  to  utter  it  whilst  the  other  remained  at  tome  UttU 
distance  in  the  street.  It  was  objected,  that  the  latter  was  not  liable  as 
a  principal.  I  saved  the  point,  and  the  Judges  were  of  opinion  that  the 
utterer  only  was  liable."(6)     In  burglary,  larceny,  and  offences  at  com- 

(a)  1  Stark.  Cr.  P.  C.  84,  n. 

(6)  ThU  ii  probably  the  case  of  Bex  v.  Davit,  R,  A  R.  C.  C.  113.     That  case  was  tried  at  Kst- 
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mon  law,  the  Judges  have  said  that  a  person  of  the  party,  and  near 
enough  to  assist,  is  a  principal  in  the  offence.  They  have  defined  that 
to  be  the  common  law,  but  the  cases  on  statutes  are  those  of  offences 
created  for  the  first  time,  and  in  those  cases  nothing  is  to  be  left  to 
inference  or  to  further  development;  and  if,  under  this  act  of  Parlia- 
ment, all  the  incidents  of  misdemeanour  are  to  attach,  a  poulterer  who 
hired  the  poachers,  or  his  daughter  who  supplied  them  with  powder  and 
shot,  could  be  found  guilty  of  being  in  the  land,  though  not  within  a 
hundred  miles  of  it.  Would  it  be  enough  to  charge  in  an  indictment 
that  some  of  the  defendants  were  near  enough  to  assist  the  others,  and 
did  assist  them,  more  especially  as  the  indictment  must  conclude  contra 
formam  statuti,  and  not  contra  spiritum  statuti?  Suppose  that  one 
poacher  were  in  a  spinney,  and  another  in  close  A.,  and  another  in  close 
B.,  all  adjacent,  they  would,  according  to  the  construction  contended 
for,  be  all  in  each  place.  It  may  be  that  all  might  be  principals  in 
poaching,  but  not  in  the  misdemeanour  of  entering  and  being  in  each 
close.  By  the  second  section  of  the  stat.  9  Geo.  4,  c.  69,  there  is  a 
provision  for  the  ^apprehension  of  offenders  "  upon  such  lands,"  or  r^A 
in  any  other  place,  on  pursuit, — -clearly  showing  that  the  legislature  L 
contemplated  that  the  offenders  must  be  on  the  land.  So,  in  the  stat. 
1  &  2  Will.  4,  c.  32,  s.  32,  there  are  provisions  relating  to  persons,  "to 
the  number  of  five  or  more  together,"  "found  on  any  land;"  and  the 
stat.  7  &  8  Vict.  c.  29,  extended  the  provisions  of  the  stat.  9  Geo.  4,  c. 
69,  as  to  persons  taking  game  "  by  night  in  land  open  or  enclosed,"  to 
persons  by  night  unlawfully  taking  game  «  on  any  public  road,  highway, 
or  path,  or  the  sides  thereof,  or  at  the  openings,  outlets,  or  gates  from 
any  such  land  into  any  such  public  road,  highway,  or  path,  in  like  man- 
ner as  upon  any  such  land  open  or  enclosed."  If  the  construction  con- 
tended for  were  the  true  one,  the  stat.  7  &  8  Vict.  c.  59,  would  have 
been  wholly  unnecessary ;  and  on  the  debate  on  it,  when  it  was  a  bill 
before  the  House  of  Lords,  the  necessity  for  its  enactment  was  stated  by 
Earl  Fitzhardinge. 

Lord  Dbnman,  C.  J. — In  construing  an  act  of  Parliament,  we  cannot 
go  into  what  was  said  in  either  House  of  Parliament  before  the  act  was 
passed. 

WiUmore. — I  submit  that  no  person  can  be  convicted  under  the  stat. 
9  Geo.  4,  c.  69,  s.  9,  who  is  not  actually  in  the  land,  although  he  may 
be  on  the  outside  of  the  land  and  near  enough  to  give  assistance  to  the 
persons  who  are  in  the  land. 


The  case  was  afterwards  considered  by  the  fifteen  Judges,  and  the 
majority  of  their  Lordships  held  the  conviction  right. 

tingham,  but  no  other  at  all  like  it  was  reserved  by  Baron  Graham.  The  judges  there  held  the 
conviction  wrong  as  to  the  second  prisoner,  "  he  not  being  to  be  considered  as  present  aiding  and 
abetting." 

2m2 
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*641]  *COURT  OP  COMMON  PLEAS. 


Sitting)  at  ChiUdhaU  after  Michaelmas  Term,  1846. 


BEFORE  LORD  CHIEF  JUSTICE  WILDE. 


NELSON  v.  PATRICK. 

A  letter,  setting  forth  the  terms  of  a  contract  contained  in  another  letter  between  the  same  parties, 

is  evidence  to  go  to  the  jury  of  the  original  contract 
Where  the  words  "  terms,  cash/'  are  inserted  in  a  contract,  payment  on  delivery  is  not  a  conditio* 

precedent 
Where  a  thing  is  to  be  done  in  a  reasonable  time,  the  reasonableness  of  the  time  is  a  question 

wholly  for  the  jury. 

Assumpsit. — The  action  was  bought  to  recover  damages  for  refusing 
to  take  back,  according  to  contract,  certain  casks,  in  which  cement  had 
been  consigned  to  the  plaintiff  by  the  defendant.  The  shipments  of  the 
cement  were  made  in  the  course  of  January  and  February,  1846 ;  the 
first  were  duly  paid  for  by  the  plaintiff  at  the  rate  agreed  upon ;  but  the 
latter  he  refused  to  pay  for,  on  the  ground  that  the  cement  was  not  of 
good  quality ;  he  wished  to  return  it,  but  the  defendant  refused  to  take 
it  back,  and  brought  an  action  to  recover  the  value,  whereupon  the  plain- 
tiff paid  the  amount,  and  subsequently,  viz.  on  the  18th  May,  required 
the  defendant  to  take  back  the  empty  casks  at  the  price  fixed  in  the  con- 
tract ;  to  enforce  this  requisition  the  present  action  was  brought.  The 
letter  containing  the  contract  was  not  produced,  but  another  referring 
to  it  and  setting  it  forth  was  put  in  and  read,  as  well  as  the  invoices  of 
the  cement  actually  delivered,  and  which  were  apparently  referred  to  in 
the  above-mentioned  letter.     The  terms  were  "  for  cash." 

Byles,  Serjt.,  for  the  defendant,  submitted  that  the  plaintiff  must  be 
nonsuited.  First,  the  above  letter  and  invoices  amounted  merely  to 
secondary  evidence,  and  the  original  contract  itself  ought  to  have  been 
*fU91  Put  *n*  Secondly,  *the  declaration  alleged  that  the  plaintiff  had 
-*  paid  for  the  said  cement  and  casks  after  the  rate  and  according  to 
the  terms  aforesaid ;  but  the  evidence  was,  that  the  plaintiff  did  not  pay 
for  several  of  the  casks  of  cement  "  in  cash."  The  defendant  was  not  paid, 
at  least  in  full,  till  after  he  had  been  driven  to  commence  an  action,  vrhile 
«  cash"  meant  payment  on  delivery,  and  this  was  a  condition  precedent. 
Thirdly,  the  plaintiff  was  not,  as  alleged  in  the  declaration,  «  ready  and 
willing  to  return  the  said  casks  within  a  reasonable  time."  He  received 
them  in  the  c<  urse  of  January  and  February,  and  did  not  seek  to  return 
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them  until  the  18th  of  May.     On  this  evidence  the  plaintiff  could  not 
recover. 

Wilde,  C.  J.,  overruled  the  first  objection.  There  was  sufficient  evi- 
dence of  a  contract  to  go  to  the  jury. 

Humfrey,  for  the  plaintiff. — The  agreement  to  pay  "  cash"  was  not  a 
condition  precedent ;  on  whatever  terms  the  contract  was  made,  the  casks 
were  to  be  taken  back :  "  terms,  cash,"  referred  to  the  price  merely,  and 
implied  that  a  larger  sum  would  be  required  if  the  dealing  was  to  be  on 
credit ;  but  it  did  not  mean  that  in  that  case,  or  in  any  case,  the  casks 
were  not  to  be  returned.  Assuming  the  contrary,  however,  the  condition 
precedent  would  only  affect  the  plaintiff's  right  with  regard  to  such  ship- 
ments as  were  not  paid  for  on  delivery ;  it  could  not  of  course  occasion 
any  difficulty  as  to  the  others,  and  therefore  could  not  be  a  ground  of 
nonsuit.  The  plaintiff  would  be  entitled  to  recover  for  those  consignments 
which  the  jury  should  consider  to  have  been  paid  for  "  in  cash."  For 
since  the  defendant  had  received  a  check  in  about  seven  days  after  de- 
livery, and  had  given  a  receipt,  he  could  not  then  turn  round  and  say, 
that  he  was  not  paid  in  "  cash."  It  was  a  question  for  the  jury  whether 
or  not  two  months  was  a  reasonable  time  within  which  to  return  the  casks. 
A  tradesman,  who  has  to  send  his  goods  to  all  parts  of  the  country, 
♦must  necessarily  require  a  considerable  time  to  get  back  the  casks  r+n±n 
from  his  customers ;  two  months  was  clearly  not  an  unreasonable  *- 
delay ;  in  fact,  at  the  time  the  defendant  did  not  make  that  a  ground  of 
objection  at  all. 

Byles,  Serjt.,  contriL — The  argument  on  the  other  side  treats  the 
contract  as  a  severable  one,  but  that  was  inconsistent  with  the  declara- 
tion ;  in  that  it  was  stated  generally  that  all  the  casks  were  sold  on  "  the 
terms  aforesaid,"  it  was  therefore  unseverable. 

Wilde,  C.  J.,  overruled  the  objections  on  both  points : — The  expres- 
sion "terms,  cash,"  could  not  be  considered  a  condition  precedent,  and 
the  contract  was,  by  its  nature,  severable ;  it  was  a  question  for  the 
jury ;  and  the  same  may  be  said  of  the  point  as  to  the  reasonableness 
of  the  time,  within  which  the  requisition  was  made  to  the  defendant  to 
take  back  the  casks. 

Leave  was  given  to  Byh*,  Serjt.,  and  Humfrey,  respectively,  to  move 
the  Court  above  to  enter  a  nonsuit,  and  to  make  such  amendments  in 
the  declaration  as  the  Court  below  might  order  to  be  made. 

Verdict  for  the  plaintiff 

Humfrey  y  for  the  plaintiff. 

ByleSy  Serjt.,  for  the  defendant. 

[Attorneys — Taylor ,  and  Older  thaw. ~\     . 


644  HALL  t;.  GURNEY.    M.  T.  1846. 

♦644]  *BEFORE   MR.  JUSTICE   CRE8SWELL. 

(  Who  sat  for  the  Lord  Chief  Justice.) 
HALL  "v.  GURNEY,  Executor.    Bee.  19. 

Where  a  custom-house  agent  entered  into  a  custom-house  bond,  with  respect  to  goods  consigned 
to  him  by  the  plaintiff,  and  claimed  a  percentage  on  the  sum  mentioned  in  the  bond,  sad  no 
contract  or  usage  for  the  payment  of  such  was  proved — Held,  that  the  plaintiff  was  not  entitled 
to  any  such  percentage,  and  that  therefore  no  question,  as  to  the  reasonableness  of  the  amount 
claimed,  could  be  put  to  a  witness. 

Assumpsit. — The  plaintiff  demanded  in  his  declaration  the  sum  of  <£3 
for  his  trouble,  and  of  one-half  per  cent,  on  the  amount,  as  a  premium 
for  his  risk  in  entering  into  certain  custom-house  bonds  for  the  benefit 
of  the  defendant's  testator. 

It  appeared  in  evidence  that  the  testator  had  imported  into  London 
certain  Chinese  curiosities  for  exhibition,  and  consigned  them  to  the 
plaintiff,  as  a  custom-house  agent ;  the  latter  entered  into  successive 
bonds  with  the  Custom-house  authorities,  in  accordance  with  a  permit  of 
the  Treasury,  to  the  effect  that  the  duty  should  be  put  upon  the  goods 
upon  a  true  valuation,  or  that  they  should  be  brought  back  to  the  Custom- 
house. There  was  evidence  that  remuneration  was  usually  made  to 
agents  for  their  trouble  in  entering  into  bonds  of  this  nature,  but  none 
as  to  the  payment  of  any  percentage  for  the  risk ;  neither  was  there 
evidence  of  any  special  contract  to  that  effect  in  the  present  case. 

In  this  state  of  the  evidence,  Byles,  Serjt.,  for  the  plaintiff,  asked  a 
witness  whether  one-half  per  cent,  was  a  reasonable  commission  for  the 
risk? 

Channel!,  Serjt.,  for  the  defendant,  objected  to  the  question,  on  the 
ground  that  no  usage  and  no  special  contract  to  pay  a  commission  had 
been  proved. 

ByleSy  Serjt.,  contriL — The  question  was  simply  as  to  the  reasonable- 
ness of  a  certain  rate  of  payment ;  the  objection  could  arise  only  by 
♦fUVI  conf°un^ng  two  things  perfectly  *distinct,  namely,  the  right  of 
-*  the  plaintiff  to  claim  any  commission  at  all,  and  the  rate  of  the 
commission  if  he  had  such  right. 

Cresswell,  J. — Until  you  have  laid  some  foundation,  the  foundation 
of  some  contract  or  usage  for  the  claim  of  the  plaintiff  to  receive  some- 
thing, you  cannot  ask  any  question  as  to  the  reasonableness  of  the 
amount  charged. 

ByleSy  Serjt.,  submitted  that  there  was  evidence  sufficient  to  prove  a 
contract ;  for,  according  to  the  ordinary  principle  of  law,  it  must  be 
presumed,  till  the  contrary  is  shown,  that  every  work  is  done  for  a  con- 
sideration, and,  therefore,  proof  that  the  plaintiff  had  entered  into  this 
'  ond  as  a  Custom-house  agent  was  enough;  he  was  not  bound  to  show 
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that  he  had  not  acted  gratuitously ;  the  onus  lay  on  the  other  side  to 
prove  that  no  consideration  was  intended.  The  plaintiff  had  dealt  with 
the  goods  as  Custom-house  agent,  and  without  waiting  for  particular 
instructions. 

Cresswell,  J. — I  am  of  opinion  the  question  cannot  be  put.  The 
point  is  not,  whether  the  plaintiff  was  to  act  gratuitously  or  not,  but 
whether  he  is  entitled  to  charge  a  percentage  on  the  sum  mentioned  in 
the  bond,  though  the  defendant  had  .not  specially  contracted  to  pay  it, 
and  there  was  no  usage  to  do  so.  I  think  he  was  not  so  entitled. — 
[The  learned  Judge,  in  summing  up,  told  the  jury  that  he  did  not  him- 
self see  any  evidence  of  a  contract,  express  or  implied,  to  pay  the  com- 
mission claimed  by  the  plaintiff,  yet  that  he  would  not  withdraw  that 
point  from  their  consideration.] 

Verdict  for  the  plaintiff — Damages,  95Z.  5*. 

ByleSy  Serjt.,  for  the  plaintiff. 

Channell,  Serjt.,  and  Peacock,  for  the  defendant. 

[Attorneys — Yates  $  Turnery  and  Young,  Tailings  and  Young.'] 


♦before  lord  chief  justice  wilde,  [*646 


BARDELL  v.  SPINKS.    Dec.  23. 

Where  Che  plaintiff  made  a  purchase  under  the  influence  of  the  misrepresentations  of  the  defend- 
ant, although  a  considerable  time  bad  elapsed  between  the  misrepresentations  and  the  sale — 
Meld,  that  the  plaintiff  was  entitled  to  recover  from  the  defendant,  and  that  it  made  no  differ- 
ence that  the  sale  was  made  by  auction. 

Case — For  fraudulently  making  certain  representations  about  ahorse, 
knowing  them  to  be  false,  and  thereby  inducing  the  plaintiff  to  become  a 
purchaser.  The  representations  were  made  about  four  o'clock  in  the 
afternoon,  and  on  the  morning  of  the  next  day  the  defendant  accom- 
panied the  plaintiff  to  the  auction-yard,  and  pointed  out  the  horse, 
saying,  "  That  is  the  horse."  On  his  being  put  up  to  auction,  the  plain- 
tiff bought  him :  and  he  turned  out  to  be  unserviceable. 

Humfrey  and  Peacock,  for  the  defendant,  submitted  that  the  plaintiff 
must  be  nonsuited.  The  representations,  as  proved  by  the  evidence  for 
the  plaintiff,  had  nothing  to  do  with  the  sale,  which  did  not  take  place 
till  the  day  after  they  were  made — that  is,  on  a  totally  different  occa- 
sion. As  the  horse  was  sold  without  warranty,  if  this  lapse  of  time  was 
not  considered  too  great,  then  any  lapse  of  time  would  not,  which  would 
be  absurd.  Again,  it  was  quite  consistent  with  the  declaration  that  the 
horse  had  suffered  an  alteration  in  the  interim,  the  action  would  then  fall 
to  the  ground.  Further,  the  horse  was  sold  by  the  auctioneer,  and  not 
by  the  party  making  the  representations.     At  sales  by  auction  parties 

vol.  n. — 58 
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must  judge  for  themselves :  they  were  very  different  from  sales  by  pri- 
vate contract. 

WHkins,  Serjt.,  and  E.  James,  contrft. — If  the  representations  con- 
nected with  the  sale  were  a  part  of  one  transaction,  then  the  lapse  of 
time,  however  long,  was  immaterial.  It  was  perfectly  analogous  to  a 
case  of  obtaining  money  under  false  pretences.  An  indictment  for  that 
offence  would  be  sustained  by  pleadings  similar  to  the  pleadings  in  the 
**U71  *Preseu*  ca8e »  though  in  criminal  cases  the  rules  of  pleading 
-J  are  stricter.  The  defendant,  too,  had  referred  to  and  recognised 
his  former  representations  the  next  day,  by  saying,  ><  That  is  the  horse," 
so  that  there  was  really  no  lapse  of  time  between  the  representations 
and  the  sale.  Again,  it  was  well  settled,  that  an  auctioneer  was  merely 
an  agent ;  that  a  contract  with  him  was  a  contract  with  the  principal. 
The  question  of  fraud  must  go  to  the  jury. 

Wilde,  C.  J. — The  case  must  go  to  the  jury ;  it  is  for  them  to  saj 
if  the  representations  and  influence  at  the  sale  formed  part  of  one  trans- 
action with  it ;  if  so,  the  plaintiff  is  entitled  to  a  verdict,  however  long 
the  lapse  of  time  may  have  been.  The  jury  must  also  be  satisfied  that 
the  defendant  knew  the  falseness  of  the  representations ;  as  there  was 
no  warranty,  that  is  essential,  at  least  under  these  pleadings.  As  to  the 
sale  being  by  an  auctioneer,  whatever  was  done  by  him  must  be  held  to 
be  done  by  the  principal — that  point  is  indisputable. 

Verdict  for  the  plaintiff. 

Wilkin*,  Serjt.,  and  E.  James,  for  the  plaintiff. 

Humfrey  and  Peacock,  for  the  defendant. 

[Attorneys — Q-illman,  and  Tucker  ft  Co.] 


*648]      ^Sittings  at   Westminster  after  Hilary  Term,  1847. 

BEFORE   LORD  CHIEF  JUSTICE  WILDE. 

GRIFFIN  and  Another  v.  BEVERLEY  and  Another.     Feb.  8. 

The  defendant*  were  provisional  committee-men  of  a  railway  company,  and  were  appointed,  b«t 
without  their  consent  being  obtained,  members  of  the  acting  committee.  Advertisements  to 
that  effect  were  published,  and  became  known  to  them,  but  they  nerer  attended  any  ueetiags 
of  the  company  or  the  committees : — Held,  that  they  were  not  liable  for  the  contracts  ntfe 
in  their  absence. 

The  plaintiffs  in  this  case  were  the  engineers  of  a  company  called  the 
<«  Leeds,  Fleetwood,  and  Liverpool  Railway  Company,"  and  the  action 
was  brought  to  recover  the  sum  of  £2,730,  for  work  and  labour  as  engi- 
neers in  the  preparation  of  divers  plans,  sections,  &c,  made  by  order  of 
the  committee,  in  contemplation  of  the  construction  of  the  above-mentioned 
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railway.  It  appeared  in  evidence,  that  both  of  the  defendants,  Beverley 
and  Jackson,  were  placed  on  the  provisional  committee  on  the  25th 
of  October,  1845,  *ith  their  own  consent ;  but  on  a  previous  day,  viz. 
the  8th  of  October,  at  a  general  meeting  of  the  Company,  a  managing 
committee  had  been  elected,  including  both  the  defendants,  and  at  the 
same  time  several  officers  of  the  Company  were  appointed,  including  the 
plaintifis,  as  engineers.  At  this  meeting  neither  of  the  defendants  were 
present,  and  one  of  them,  Jackson,  had  even  been  heard  to  say,  that  he 
was  placed  on  the  managing  committee  without  his  consent;  they  had, 
however,  taken  in  newspapers  in  which  the  above  proceedings  were  adver- 
tised, though  it  was  not  proved  that  they  had  actually  seen  the  adver- 
tisement, and  it  was  even  doubtful  if,  at  this  period,  Beverley  was  at  home. 
Both  defendants  subsequently  registered  themselves  as  promoters  of  the 
railway  company.     Under  these  circumstances — 

Byles,  Serjt.,  and  Bramwell,  for  the  defendants,  submitted  that  the 
plaintiffs  must  be  nonsuited. — First,  In  the-  *present  state  of  the  rj|t/^Q 
law,  it  must  be  taken  that  a  provisional  committee-man  was  not  *~ 
liable  for  a  claim  of  thip  nature.  Now,  assuming  that  the  plaintiffs  had 
consented  to  be  appointed  members  of  the  acting  committee,  yet,  as  they 
absented  themselves  from  its  meetings,  they  were,  consequently,  nothing 
more  than  provisional  committee-men  under  the  4th  section  of  the  7  <fe 
8  Vict.  c.  110,  and  therefore  not  liable.  That  was  the  true  construction 
of  the  clause.  The  acting  committee  was  merely  a  reduction  of  the 
numbers  of  the  provisional  committee,  and  its  absent  members  were  no 
more  bound  by  the  acts  of  those  present  than  the  remainder  of  the  pro- 
visional committee.  No  authority  could  be  cited  against  that  proposition. 
Secondly,  The  acting  committee  did  not  appoint  the  plaintiffs  to  be  engi- 
neers at  all ;  the  appointment  was  made  by  the  general  body,  at  the 
same  meeting  at  which  the  acting  committee  itself  was  appointed,  and 
the  appointment  of  the  former  was  published  to  the  world  before  the 
latter.  If  the  defendants,  then,  were  liable,  it  could  be  only  as  mem- 
bers of  the  general  body ;  but,  as  no  partnership  existed,  they  could  not 
be  bound  by  acts  done  in  their  absence.  Thirdly,  Assuming  that  the 
acting  committee  did  appoint  the  defendants,  yet  it  was  not  made  out 
that  both  the  defendants  were  members  of  it,  and  if  evidence  failed  even 
only  as  to  one,  yet  in  this  action  the  plaintiffs  could  recover  from  neither. 
As  to  the  advertisements,  no  inference  could  be  drawn  from  them,  for 
no  one  was  bound  to  repudiate  any  advertisement  in  which  his  name 
might  be  introduced :  Draper  v.  Crofts,  15  M.  &  W.  166. 

Channell,  Serjt.,  and  Henderson,  for  the  plaintiffs,  contended,  that 
the  absent  members  of  the  committee  were  bound  by  the  acts  of  the 
others  done  in  their  collective  capacity.  As  to  the  appointment  of  the 
defendants,  if  they  had  taken  no  steps  in  the  matter  before  or  after, 
then,  indeed,  the  issuing  of  the  advertisements  announcing  them  r3|efif.n 
as  being  *)n  the  ~"*bg  committee,  might  not  have  affected  them :  I 
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but  they  had  taken  steps ;  they  had  previously  consented  to  join  the 
provisional  committee,  and,  after  the  publication  of  the  advertisements, 
and  when  they  knew  they  were  held  out  to  the  world  as  being  members 
of  the  acting  committee,  they  proceeded  to  act  as  promoters  of  the  Com- 
pany, and  registered  their  names  as  such  according  to  the  provisions  of 
the  act.  This  circumstance  altered  the  state  of  the  case;  this  amounted 
to  an  assent  on  their  part,  and  an  assent  to  what  had  taken  place  at  an 
earlier  period,  and  they  were  therefore  liable  from  that  period.  The  23d 
section  of  the  act  defined  the  powers  of  the  promoters,  and  gave  them  a 
statutory  right  to  make  such  appointments  as  those  in  question. 

ByleSy  Serjt.,  and  Bramwell,  in  reply. — Promoters  were  bound  by  the 
act  to  register  their  names, — from  that  no  inference  as  to  the  liability 
of  the  defendants  could  be  drawn.  It  was  immaterial  if  the  defendants 
were  held  out  to  the  world  as  members  of  the  acting  committee  or  not, 
the  point  was,  whether  they  were  so  held  out  to  the  plaintiffs:  Dickenson 
v.  Valpy,  10  B.  &  C.  128.  That  was  impossible,  as  the  appointments 
were  simultaneous.  The  doctrine  as  to  holding  oneself  out  applied  only 
to  accruing  debts,  it  had  no  reference  to  a  debt  already  incurred.  No 
authority  was  cited  on  the  other  side  in  support  of  the  doctrine,  that  the 
absent  members  of  the  committee  were  bound  by  the  acts  of  the  rest. 

Wilde,  C.  J. — The  contract  in  this  case  arose  out  of  the  meeting  on 
the  8th  October,  of  a  body  calling  himself  a  company,  and  of  which  the 
defendants  were  appointed  members  of  the  acting  committee ;  they,  how- 
ever, had  not  attended  that  meeting,  nor  authorized  any  one  to  propose 
them ;  they  had  not  applied  for  the  appointment  beforehand,  nor 
^acquiesced  in  it  afterwards ;  they  had  never  acted  as  committee- 
J  men ;  the  fact  of  their  belonging  to  the  provisional  committee, 
does  not  of  itself  make  them  liable ;  and,  therefore,  I  do  not  really  see 
any  ground  for  fixing  them  with  the  liability.  As  to  their  holding  them- 
selves out  as  members  of  the  acting  committee  by  means  of  the  advertise- 
ments, no  one  is  bound  to  contradict  any  advertisement ;  besides,  a  hold- 
ing oneself  out  must  necessarily  be  by  consent ;  here  there  was  no  con- 
sent proved ;  and,  further,  it  could  not  possibly  have  been  a  holding  oat 
to  the  plaintiffs,  because  they  were  appointed  before  the  defendants. 
The  plaintiffs  had  passed  over  parties  who  were  clearly  liable,  and  endea- 
voured to  fix  two  parties  who  were  absent  when  the  contract  was  made 
with  them  ;  their  liability,  therefore,  ought  to  be  clearly  made  out,  ami 
this  the  plaintiffs  had  failed  to  do.  Nonsuit 

Channel^  Serjt.,  and  Henderson,  for  the  plaintiffs. 

ByleBy  Serjt.,  and  Bramwell,  for  the  defendants. 
[Attorneys — Field,  and  HUIJ] 
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BARKER  v.  LYNDON.    Feb.  10. 

The  defendant  was  a  provisional  committee-man,  and  had  applied  for  shares  in  a  railway  company, 
which,  however,  never  issued  any  shares,  and  the  secretary  of  which,  appointed,  howover,  by 
the  promoters  only,  had  entered  into  certain  contracts  which  he  communicated  to  the  commit- 
tee : — Held,  that  the  defendant  was  not  liable  on  such  contracts;  and  that  the  tender  of  407. 
to  the  attorney  of  the  company,  as  it  did  not  appear  on  what  account  it  was  tendered,  and  he 
bad  dealings  and  other  business  with  him,  was  not  evidence  of  an  admission  to  go  to  the  jury. 

This  action  was  brought  to  recover  the  sum  of  £200,  for  the  publica- 
tion in  the  newspapers  of  certain  advertisements  connected  with  the  com- 
pany of  the  North  Western  Trunk  Railway  from  Crewe  to  Gloucester. 
The  orders  for  the  advertisements  were  given  by  the  secretary,  who,  as 
well  as  the  provisional  and  the  acting  committee-men,  had  been  appointed 
on  the  6th  October,  1845,  by  the  promoters  of  the  *Company,  and  r*nr£) 
their  names  were  thereupon  published  in  the  prospectuses.  The  ^ 
defendant  was  one  of  the  provisional  committee,  and  applied  for  the  num- 
ber of  shares  required  to  qualify  him.  No  shares,  however,  were  ever 
allotted  by  the  Company.  The  provisional  committee  made  no  express 
appointments,  and  entered  into  no  express  contracts ;  they  had,  however, 
made  some  suggestions  as  to  raising  money,  and  the  secretary  had  con- 
versed with  them  respecting  the  orders  he  was  giving  to  the  plaintiff,  A 
letter,  written  by  the  defendant  to  the  attorneys  of  the  Company,  was  put 
in  and  read,  in  which  he  offered  to  pay  them  the  sum  of  <£40,  but  it  did 
not  appear  on  the  face  of  the  letter  on  what  account,  and  he  had  dealings 
with  them  unconnected  with  the  Company. 

Byles,  Serjt.,  and  Willes,  for  the  defendant,  submitted,  that  on  this 
evidence  the  plaintiff  must  be  nonsuited. 

Cockburn,  E.  James,  and  Parry,  contra. 

Wilde,  C.  J. — On  some  points  I  feel  myself  bound  by  the  decisions 
already  made  by  other  courts  of  co-ordinate  jurisdiction,  as  it  would 
cause  great  public  inconvenience  if  such  courts  were  to  pronounce  con- 
flicting judgments ;  these  decisions  must  then  be  considered  as  law,  unless 
reversed  by  a  superior  authority,  which  I  do  not  anticipate,  as  I  entirely 
concur  in  them.  I  must,  therefore,  consider  it  settled  law,  first,  that 
the  mere  fact  of  a  man's  being  a  member  of  a  provisional  committee, 
does  not  of  itself  render  him  liable  for  the  contracts  made  by  the  Com- 
pany; and,  secondly,  that  his  applying  for  shares  in  a  company  that 
never  issued  any,  does  not  do  so  either.  The  only  question  then  left  for 
me  now  to  consider,  is  whether  here  the  provisional  committee  has  done 
any  act  by  which  the  defendant,  as  a  member  of  it,  was  bound ;  looking 
to  the  facts  as  they  appear  in  evidence,  I  think  they  have  not ;  they 
seem  to  have  done  nothing  by  which  any  of  the  members  can  be  fixed, 
as  provisional  committee-men,  with  liability  to  any  one.  The  *only  r*pro 
part  on  which  I  have  felt  any  doubt,  is  with  regard  to  the  offer  ^ 
of  «£40  to  the  attorney  of  the  Company.  Though  it  did  not  appear  on 
what  account  it  was  tendered,  still  if  there  had  been  evidence  of  no  other 
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dealings  with  him  except  upon  this  railway  business,  it  might  have  been 
enough  to  go  to  the  jury ;  but  as  there  is  evidence  of  other  dealings,  I 
do  not  think  it  is.  Taking  all  the  circumstances  together,  I  must  direct 
the  jury  to  find  for  the  defendant.  Verdict  for  the  defendant. 

Cockbum  tendered  a  bill  of  exceptions  to  the  above  direction,  both 
as  to  the  two  points  ruled  as  settled  law,  and  as  to  the  point  ruled  by 
the  learned  Judge  himself. 

Cockburn,  E.  James,  and  Parry,  for  the  plaintiff. 

Byles,  Serjt.,  and  Wittes,  for  the  defendant. 

[Attorneys — B.  Ford,  and  Mayhew  $  Son."] 


GILES  v.  CORNFOOT.    Feb.  10. 

The  plaintiff  was  appointed  engineer  to  a  railway  company  at  a  meeting  of  the  provisional 
committee.  The  defendant  had  previously  agreed  to  join  that  committee,  and  had  forwarded 
applications  for  shares,  but  whether  before  or  after  the  meeting  was  uncertain.  An  individual 
answering  to  the  defendant's  name  was  present  at  the  meeting,  and  viaited  the  office  of  the 
company : — Held,  that  there  was  no  evidence  to  go  to  the  jury  of  the  defendant's  identity  with 
that  individual. 

This  action  was  brought  by  the  plaintiff  for  skill,  work,  and  labour  as 
an  engineer.  The  declaration  alleged  that  the  defendant  was  a  member 
of  the  provisional  committee  of  the  Rye  Harbour  Direct  Railway  Com- 
pany, and  as  one  of  such  committee  had  appointed  the  plaintiff  to  be 
engineer  to  the  said  Company,  at  a  meeting  held  on  the  16th  October, 
1845.  It  appeared  that,  a  few  weeks  previous  to  that  date,  the  defend- 
ant had  consented  to  join  the  provisional  committee,  and  prospectuses 
were  thereupon  forwarded  to  him,  in  which  his  name  was  inserted  as  a 
member  of  it;  he  subsequently  forwarded  a  written  application  for 
*fi_ll  shares  *made  by  several  parties,  and  wrote  as  a  memorandum  at 
■*  the  foot,  "All  good,"  to  which  he  put  his  signature. 

He  was  subsequently  elected  a  member  of  the  acting  committee  by 
the  provisional  committee,  and  only  members  of  the  latter  could  be  so 
elected.  A  summons  was  sent  to  him  to  attend  the  meeting  of  the  16th 
October,  1845,  and  at  that  meeting  an  individual  answering  to  the  name 
of  Cornfoot  attended,  and  one  of  the  resolutions  which  had  been  moved 
by  him,  was  described  in  the  minute-book  as  having  been  moved  by 
Cornfoot ;  an  individual  known  as  Cornfoot  had  been  also  seen  occa- 
sionally in  the  office  of  the  Company,  but  not  in  the  room  allotted  to 
committee-men,  nor  transacting  the  business  of  such;  none  of  the 
witnesses,  however,  could  identify  the  defendant  as  being  the  individual 
in  question  on  any  of  these  occasions. 

Channell,  Serjt.,  proposed  to  read  the  resolution  of  the  meeting  on 
the  16th  October,  by  which  the  plaintiff  was  appointed  engineer. 

Cockfaxrn,  for  the  defendant,  objected  that  it  had  not  been  proved 
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that  the  defendant  was  present  at  that  meeting ;  and  contended  that  the 
plaintiff  must  be  nonsuited. 

Channel!,  Serjt.,  submitted  there  was  sufficient  evidence  of  identity  to 
go  to  the  jury.  The  defendant  had  consented  to  join  the  provisional 
committee,  and,  by  forwarding  the  application  for  shares,  had  acted 
formally  in  that  capacity ;  there  was  no  other  individual  of  the  name 
connected  with  the  Company,  and  hence  it  was  a  reasonable  inference, 
that  the  defendant  was  the  individual  of  whom  the  other  witnesses 
spoke. 

Cockburn,  contri. — The  naked  fact  of  the  defendant  belonging  to  the 
provisional  committee  could  not  fix  him.  His  forwarding  the  application 
for  shares  proved  nothing ;  it  might  mean  that  he  was  merely  a  referee, 
and  was  ^satisfied  as  to  the  solvency  of  the  parties.     The  com- 


mittee might  have  put  down  his  name  as  the  party  to  move  the 
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resolution  at  the  meeting,  but  it  was  a  mere  surmise  that  he  actually  did 
so ;  it  was  very  conceivable,  that,  owing  to  his  absence,  some  one  else 
discharged  that  office,  and  was  therefore  considered  by  the  clerk  who 
entered  the  minutes  to  be  Cornfoot.  There  was  not  the  slightest  dis- 
tinct evidence  of  identity. 

Wilde,  C.  J. — The  question  is  simply,  whether  a  legal  foundation  has 
been  laid  for  the  allegation  that  the  defendant  was  present  at  the  meet- 
ing of  the  16th  October ;  whether  the  Cornfoot  who  moved  the  resolu- 
tion at  that  meeting,  and  the  one  who  was  seen  at  the  office  of  the  Com- 
pany, is  Cornfoot,  the  defendant  here,  and  who  is  proved  only  to  have 
agreed  to  join  the  committee,  and  to  have  forwarded  an  application  for 
shares,  it  being  uncertain  even  whether  that  was  not  done  before  the 
meeting.  I  am  of  opinion  that  the  evidence  is  insufficient ;  there  is  no  act 
proved  to  have  been  done  by  the  defendant  after  the  meeting  which  can 
be  connected  with  his  prior  acts ;  not  a  single  witness  can  identify  him 
either  at  the  meeting  or  the  office ;  he  never  seems  to  have  discharged 
the  duties  of  a  committee-man,  no  one  seems  to  have  transacted  business 
with  him  as  such ;  none  of  the  consequences  ensued  which  one  would 
have  expected  if  he  had  really  acted  as  a  committee-man.  An  indict- 
ment could  not  be  sustained  against  him  for  a  moment,  if  he  had  commit- 
ted any  offence  against  the  Company,  on  evidence  like  this ;  and  though 
it  is  true  that,  practically,  less  stringent  proof  of  identity  is  required  in 
civil  than  in  criminal  cases,  yet  still  the  same  principle  must  be  acted  on 
in  both.  Nonsuit. 

Channell,  Serjt.,  and  Pigott,  for  plaintiff. 

Cockburn  and  Woodsworth,  for  defendant. 

[Attorneys —  Walker,  Grant  $  Co. ;  Elmslie  $  Co.] 
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BEFORE  LORD  CHIEF  JUSTICE  WILDE. 


BRINK  and  Another  v.  WINGUARD.     Feb.  20. 

Where  the  declaration  alleged  that  the  defendant  had  falsely  represented  himself  as  an  mg*eet 
of  the  master  of  a  vessel,  and  so  entered  into  a  charter-party  with  the  plaintiffs : — Held,  that, 
under  the  plea  "  Not  guilty/'  the  contract  must  he  proved  hy  the  plaintiffs,  and  not  the  mis- 
representation only ;  and,  secondly,  that  the  charter-party,  being  unstamped,  could  not  be  read 
in  evidence ;  though  the  defendant  was  not  an  agent  of  any  "  master,  or  captain,  or  owner" 
of  a  vessel. 

Case. — The  declaration  stated,  that  the  plaintiffs  were  desirous  of  hir- 
ing a  vessel  for  a  certain  voyage,  and  that  the  defendant,  well  knowing 
the  premises,  and  intending  to  injure  the  plaintiffs  in  that  behalf,  did 
falsely,  fraudulently,  and  deceitfully  represent  to  the  plaintiffs,  that  he 
was  the  agent  of  the  master  of  a  certain  ship,  and  thereby  induced  the 
plaintiffs  to  enter  into  a  certain  contract  or  charter-party;  and  that  the 
plaintiffs  being  deceived  by  the  said  false  representation,  and  believing 
the  same  to  be  true,  did,  at  the  instance  of  the  defendant,  and  on  the 
faith  of  the  said  representation,  enter  into  a  charter-party,  wherein  the 
defendant  undertook,  as  agent  of  the  said  master,  that  the  said  ship 
should  proceed,  &c,  and  as  such  agent  signed  the  same,  whereas  in  truth 
and  in  fact  the  defendant  was  not  such  agent,  &c,  and  had  no  such 
authority  as#  aforesaid ;  by  reason  of  which  the  plaintiffs  were  deprived 
of  divers  great  profits  they  would  otherwise  have  made  by  the  said  char- 
ter-party, &c,  &c.  The  only  plea  was  the  general  issue.  The  plaintiffs 
abstained  from  putting  in  the  charter-party,  and  the  contract,  therefore, 
as  alleged  in  the  declaration,  was  not  proved. 

Knowles  and  Cowling,  for  the  defendant,  submitted  that  the  plaintiffs 
must  be  nonsuited  on  that  ground. 

Byles,  Serjt.,  and  Peacock,  for  the  plaintiffs,  contended,  that,  under 
the  plea  of  not  guilty,  it  was  not  necessary  for  the  plaintiffs  to  prove  the 
#fi  contract  as  alleged ;  the  effect  of  *that  plea  was,  to  admit  the  con- 
J  tract  and  to  traverse  the  fraud  only ;  according  to  the  new  rules 
the  misrepresentation  was  the  only  thing  put  in  issue  by  it.  The  true 
test  was,  could  the  contract  as  here  alloged  have  been  traversed  ?  It 
clearly  could,  and  was  therefore  not  denied  by  the  plea  of  not  guilty: 
Bennion  v.  Davison,  3  M.  &  W.  179. 

Knowlc.s  and  Cowling,  contrft. — The  allegation  of  the  contract  vas 
part  of  the  "  injuria' '  which  together  with  the  "  damnum"  constitute*! 
the  very  cause  of  action,  and  was  part  of  the  wrongful  act  put  in  issue 
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by  the  plea  of  not  guilty,  under  the  terms  of  the  new  rules  :  Tavenor 
v.  Little,  1  M.  &  Rob.  442 ;  Mummery  v.  Paul,  1  C.  B.  Rep.  125. 

Wilde,  C.  J. — The  wrongful  act  was,  that  the  defendant,  among 
other  things,  contracted  as  agent  to  let  a  ship,  when  in  fact  he  was  not 
such  agent,  whereby  the  plaintiffs  lost  the  benefit  of  the  contract ;  the 
previous  misrepresentation  was  not  the  wrong  for  which  the  action  was 
brought,  but  merely  a  circumstance  which  led  to  it.  The  plea,  then,  did 
not  admit  the  contract  as  laid  in  the  declaration,  and  if  the  plaintiffs 
could  not  prove  it  they  must  be  nonsuited. 

The  charter-party  was  then  put  in,  but  was  not  stamped. 

Knowles  objected,  therefore,  to  its  being  read  in  evidence. 

Byles,  Serjt.,  submitted,  that,  as  the  charter-party  was  made  by  an 
unauthorized  agent,  the  want  of  a  stamp  was  no  objection;  the  Stamp 
Act  referred  only  to  charter-parties  made  by  the  "  master,  captain,  or 
owner"  of  a  ship. 

Wilde,  C.  J.,  held  that  the  defect  was  fatal:  as  the  instrument  pur 
ported  to  be  a  charter-party  made  by  the  agent  of  the  master,  it  fell 
within  the  provisions  of  the  act.  Nonsuit. 

*  Byles,  Serjt.,  and  Peacock,  for  the  plaintiff.  r*ftofi 

Knowles  and  Cowling,  for  the  defendant.  *■ 

[Attorneys — 22.  Ford,  and  Mayhew  $  Son.'] 


BELCHER  and  Others  v.  DRAKE.    Feb.  22. 

Where,  in  an  action  by  the  assignees,  the  bankrupt  was  not  called  as  a  witness,  but  a  witness 
was  examined  as  to  certain  statements  of  the  bankrupt  with  respect  to  his  affairs : — Held,  that 
the  evidence  was  admissible. 

Where  a  creditor  under  the  fiat  was  produced  as  a  witness : — Held,  that  his  evidence  was  inad- 
missible. 

The  plaintiffs  in  this  case  were  assignees  of  a  bankrupt,  and  the 
action  was  brought  to  recover  the  sum  of  XI 14,  which  had  been  paid  by 
the  bankrupt  by  fraudulent  preference  to  the  defendant  in  contempla 
tion  of  bankruptcy.  In  the  progress  of  the  case,  a  witness  was  called 
to  prove  certain  statements  made  by  the  bankrupt  with  respect  to  his 
affairs. 

Humfrey  and  Udall,  for  the  defendant,  objected  to  the  admissibility 
of  this  evidence  :  the  bankrupt  himself  should  be  called. 

Byles,  Serjt.,  and  Archbold,  submitted  that  the  evidence  was  admissi- 
sible  without  calling  the  bankrupt  as  a  witness. 

Wilde,  C.  J.,  overruled  the  objection — the  evidence  was  admissible. 

Subsequently,  a  creditor  under  the  fiat  in  bankruptcy  was  put  into  the 
box. 

Humfrey  objected. 

Byles,  Serjt.,  and  Archbold,  submitted  that  this  evidence  was  admis 
Bible  under  the  6  &  7  Vict.  c.  85  (Lord  Denman'8  Act). 

vol.  ii. — 54  2  n  2 
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Wilde,  C.  J. — A  creditor  under  the  fiat  must  be  considered  "  a  per- 
+firq-i  son  on  whose  immediate  and  individual  *behalf "  the  action  has 
-J  been  brought ;  he  is  therefore  not  rendered  competent  by  that  act. 
The  evidence  was  therefore  rejected. 

Verdict  for  the  plaintiffs — Damages,  £114. 
Byles,  Serjt.,  and  Archbold,  for  the  plaintiffs. 
Sumfrey  and  Udall,  for  the  defendant. 

[Attorneys — Linklaters,  and  Maiden."] 


WARD  and  Others  v.  DALTON.    Feb.  29. 

Where  a  cause  bad  been  made  a  remanet,  bat  there  was  no  respite  of  the  award  anthorixing  th« 
issue  of  the  jury  process : — Held,  that  the  Court  would  order  the  error  to  be  amended  btfon 
the  ensuing  term,  and  proceed  at  once  with  the  trial. 

In  this  case,  before  the  jury  were  sworn, 

Byles,  Serjt.,  and  Fetersdorff,  for  the  defendant,  objected  that  the 
trial  could  not  be  proceeded  with,  on  the  ground  that  the  Nisi  Prius  record 
was  imperfect.  The  cause  had  been  made  a  remanet  to  the  sittings  after 
last  Michaelmas  Term,  and  the  award  authorizing  the  issue  of  the  jury 
process  on  the  Nisi  Prius  record  was  accordingly  duly  respited  to  the 
12th  day  of  July,  1847,  unless  the  Lord  Chief  Justice  or  other  justice 
should  first  come  on  the  9th  of  December,  1846 ;  but  there  was  an  omis- 
sion of  any  similar  respite  to  the  present  sittings,  which  had  the  effect 
of  precluding  the  court  from  holding  the  trial. 

M.  D.  Hill  and  T.  Jones,  for  the  plaintiffs,  contended,  that,  as  it 
appeared  that  in  the  present  case  the  jury  process  to  the  sheriff  had  been 
properly  tested  and  resealed,  and,  therefore,  that  there  were  no  laches 
on  the  plaintiffs'  part,  the  case  was  ripe  for  trial.  At  all  events,  the 
respite  of  the  award  was  a  mere  matter  of  course,  which  the  court  might 
now  amend. 

*fifi01  *Wilde,  C.  J. — In  the  Nisi  Prius  record  the  award  of  the 
J  venire  to  try  at  the  assizes,  or,  what  was  the  same  thing,  at  the 
sittings  held  at  Guildhall  by  prescription,  was  that  by  which  the  issuing 
of  the  jury  process  was  authorized.  In  the  present  case,  the  only 
authority  appeared  to  be  under  an  award  applicable  alone  to  the  last 
term,  and  the  award  was  no  more  to  be  considered  a  matter  of  course 
than  the  record  itself.  In  Tidd's  Practice  it  was  laid  down,  that  where 
a  case  stood  over  from  one  sittings  to  another,  the  record  should  be 
regularly  resealed,  which  meant,  not  merely  that  it  should  be  taken  to 
the  seal-office  and  literally  resealed,  for  that  was  never  done,  but  that 
all  necessary  alterations  in  the  body  of  the  record  should  be  made ;  an<i 
this  was  precisely  applicable  to  the  present  case.  The  objection  is  by  no 
means  a  light  one ;  but,  as  it  is  one  which  ought  not,  if  possible,  to  pre- 
vail now,  I  shall  direct  that  the  plaintiffs  shall  make  the  roll  right  before 
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next  term.  By  considering  that  as  already  done,  and  the  proper  amend- 
ment as  being  now  made,  the  trial  of  the  cause  may  proceed.  It  will, 
of  course,  be  subject  to  an  application  to  the  court  above,  the  result  of 
which  will  probably  be,  that  the  court,  finding  the  plea-roll  right,  will 
consider  that  sufficient,  and  will  inquire  no  further  into  the  matter. 

The  trial  was  then  proceeded  with. 

M.  D.  Hill  and  T.  Jones,  for  the  plaintiff. 

Byles,  Serjt.,  and  Petersdorff,  for  the  defendant. 

[Attorneys — Burrows,  and  ParntherJ] 


*Sittings  at  Westminster  after  Easter  Term.  [*661 

BEFORE   MR.   JUSTICE  COLTMAN. 

(  Who  sat  for  the  Lord  Chief  Justice). 
BARNES,  Administrator,  v.  WARD.     May  12. 

iat  The  occupier  of  the  land  is  bound  to  fence  off  any  hole  or  area  upon  it  which  adjoins,  or  is 

so  close  to,  a  public  way,  that  it  may  be  dangerous  to  passers  by  if  left  unguarded. 
2d.  The  occupier  is  prima  facie  liable  for  any  damage  that  may  arise  by  neglecting  so  to  fence. 

Case.  This  action  was  brought  (under  Lord  Campbell's  Aci,(a) )  by 
the  plaintiff  as  administrator  of  his  deceased  wife,  to  recover  damages  for 
hi 8  children  and  himself,  for  the  loss  they  had  sustained  by  the  death 
of  the  wife.  The  declaration  alleged  that  the  death  of  the  deceased  was 
caused  by  the  negligence  of  the  defendant,  in  omitting,  to  rail  off  an  area 
abutting  on  a  public  footway,  and  appurtenant  to  a  house  belonging  to 
him ;  and  that  the  deceased,  when  passing  along  the  said  footway,  acci- 
dentally fell  into  the  area  and  was  killed.  The  defendant  pleaded,  1st, 
not  guilty ;  2dly,  not  possessed  of  messuage  and  appurtenances  in  man- 
ner and  form,  &c. ;  and  3dly,  that  he  was  not  bound  by  reason  of  the 
possession  of  the  said  messuage  to  rail  off  the  area.  It  appeared,  in  evi- 
dence, that  the  defendant,  who  was  a  builder,  occupied  certain  land  in 
Paddington  belonging  to  the  See  of  London,  and  had  built  thereon  some 
new  streets,  which  were,  however,  at  the  time  the  accident  occurred  from 
which  this  action  arose,  still  unfinished  and  unlighted.  In  one  of  these 
streets,  called  Victoria  Terrace,  the  boarding  had  been  removed  for 
building  purposes  from  an  unfinished  house,  and  as  no  railings  were  then 
erected  round  the  area,  it  happened  that  the  deceased,  when  passing 
along  the  street  after  night,  fell  into  the  area  and  fractured  her  skull, 
from  the  consequences  of  which  she  died.  She  *left  three  chil-  r+a(*c 
dren,  two  daughters  and  a  son,  all  minors.     It  was  proved  that  *■ 

(a)  This  was  tne  first  action  brought  under  the  above  act 
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there  was  formerly  a  pathway  across  the  land,  but  it  was  uncertain  if  it 
concided  exactly  with  the  present  street,  which,  however,  had  been 
opened  about  five  years. 

Byles,  Serjt.,  and  Ogle,  for  the  defendant,  submitted  that  the  plain- 
tiff must  be  nonsuited.  First,  the  street  was  not  proved  to  be  a  public 
pathway,  or  to  be  anything  more  than  an  occupation  way  of  the  houses; 
and,  therefore,  it  did  not  appear  that  the  deceased  was  justified  in  going 
upon  it,  or  that  the  defendant  was  bound  to  rail  off  the  area.  It  could 
not  be  maintained,  that,  as  there  was  evidence  of  user  for  the  few  last 
years,  therefore  a  dedication  to  the  public  might  be  presumed ;  because, 
in  the  first  place,  the  freehold  of  the  land  was  vested  in  the  Bishop  of 
London,  and  there  was  no  evidence  of  his  knowledge  of  the  user;  the 
evidence  of  it  was  confined  to  a  period  during  which  the  land  was  in 
lease ;  now,  as  a  tenant  has  no  power  to  dedicate,  user,  without  know- 
ledge shown  by  the  freeholder,  Is  not  evidence  that  a  path  is  a  public 
way.  In  the  second  place,  the  Bishop  himself  could  not  bind  his  suc- 
cessors in  the  see,  so  that,  even  knowledge  and  consent  on  his  part  would 
be  insufficient.  Again,  as  to  the  old  footway  across  the  land,  which  was 
formerly  a  meadow,  the  exact  line  it  followed  was  quite  uncertain ;  some 
of  .the  witnesses  could  not  say  within  two  yards,  others  within  three  feet. 
There  was,  then,  no  proof  that  it  adjoined  the  area.  Thus,  with  regard 
both  to  the  old  pathway  and  to  the  new  street,  the  allegation  in  the 
declaration  was  not  made  out,  that  the  area  abutted  on  a  public  way. 
Secondly,  if  the  street,  however,  'were  held  to  be  a  public  way,  still 
the  defendant  was  not  bound  to  rail  off  the  area  or  guard  it  in  any 
way.  If  he  does  not  invite  others  to  come  upon  it,  a  man  may  make 
what  holes  he  likes  on  his  own  land  for  his  own  use,  as  chalk  pits,  for 
example ;  if  a  road  runs  near,  he  is  not  bound  to  fence,  the  owners  of  the 
♦fifi^l  *road  must  do  that.  It  is  well  settled — Chadwick  v.  Trover, 
J  3  Bing.  N.  C.  334;  S.  C,  3  Scott,  699;  2  Hodges,  267— that  a 
man  may  even  dig  in  his  own  land,  so  as  to  cause  the  fall  of  his  neigh- 
bour's house,  if  the  latter  has  no  easement  in  the  soil,  and  that  without 
giving  him  notice  of  what  he  was  doing,  as  each  one  was  bound  to  take 
care  of  himself.  Now,  the  public  were  not  better  off  than  individuals,  a 
man  was  not  bound  to  protect  the  public ;  the  owner  of  a  public  way  must 
take  care  of  the  way  and  fence  it  where  necessary,  just  as  a  private  in- 
dividual would  with  a  private  way.  Thirdly,  there  was  no  evidence  that 
the  negligence  complained  of  was  committed  by  the  defendant ;  a  hoard- 
ing had  been  erected,  and  had  been  subsequently  removed — it  did  not 
appear  by  whom  ;  if  it  was  done  by  any  tradesman  employed  on  the  pre- 
mises, and  was  done  negligently,  then  that  tradesman  would  be  liable, 
but  not  the  defendant,  for  he  would  not  be  a  servant  of  the  defendant, 
but  an  independent  agent :  Rapson  v.  Cubitt,  9  M.  &  W.  710.  In  that 
case  it  was  held,  that  a  builder  was  not  liable  for  the  negligence  of  a 
wib  contractor,  whom  he  employed  to  work  for  him.    In  the  present  case, 
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it  was  necessary  to  show  who  it  was  that  directed  the  hoarding  to  be 
removed.  [Coltman,  J. — I  think,  prim&  facie,  the  defendant  is  liable  as 
occupier.]  Fourthly,  the  declaration  was  bad  in  not  alleging  that  the 
defendant  was  liable  by  reason  of  his  possession  of  the  area ;  it  alleged 
that  he  was  possessed  of  the  area,  and  then  went  on  to  say,  that,  "  by 
reason  of  the  possession  of  the  said  messuage,  the  defendant  of  right 
ought  to  have  well  and  sufficiently  railed  off,  fenced  in,  and  guarded  the 
said  hole,  pit,  ob  area."    This  was  clearly  bad. 

Montagu  Chambers  for  plaintiff. — As  to  the  first  point,  there  was  evi- 
dence enough  to  sustain  the  allegation  that  the  street  was  a  public  way, 
whether  it  was  to  be  considered  as  an  ancient  way  or  a  new  one.  Although 
the  land  had  been  *in  the  possession  of  a  tenant  for  the  last  five  rmc^A 
years,  yet,  as  during  that  time  the  street  had  been  open  to  all  *• 
persons  at  all  times,  and  the  fact  was  matter  of  notoriety,  the  Bishop 
would  be  bound  as  well  as  the  tenant ;  it  did  not  lie  in  their  mouths  to 
say  there  was  no  dedication  as  far  as  they  were  concerned.  If,  on  the 
other  hand,  it  was  to  be  considered  as  part  of  the  old  way,  then  the 
uncertainty  as  to  its  precise  course  being  the  consequence  of  the  altera- 
tions made  by  the  defendant  himself,  and  as  he  could  not  be  allowed  to 
set  up  his  own  acts  of  obliteration,  it  was  not  competent  for  him  to  require 
proof  of  that  precise  course. 

As  to  the  second  point,  the  defendant  was  liable,  by  reason  of  his  pos- 
session of  the  premises,  for  any  damage  occasioned  by  negligence.  In 
all  the  cases  cited  on  the  other  side  to  establish  non-liability,  the  courts, 
in  giving  judgment,  distinguished  between  negligence  in  the  management 
of  chattels  and  of  immovable  property.  None  of  them,  therefore,  were  in 
point ;  while  the  authority  of  the  cases  establishing  the  defendant's  lia- 
bility were  still  .untouched :  Bourt  v.  Steinman,  1  B.  &  Pul.  404 ;  Sly 
v.  Edgecombe,  6  Esp.  6.  It  was  only  reasonable  that  a  man  who  dug  a 
hole  near  a  public  road,  should  be  bound  equally  with  the  trustees  of 
the  road  to  fence  it  off;  the  use  of  the  road  by  the  public  is  of  public 
right,  and  the  public  have  a  right  to  be  protected  in  it.  This  occasions 
a  distinction  between  cases  like  the  present,  where  the  public  is  con- 
cerned, and  those  between  private  party  and  private  party.  Besides  this 
general  ground,  there  was  a  special  provision  applicable  to  the  parish  of 
Paddington.  The  5  Geo.  4,  c.  126,  s.  64 — a  public  act — requires  the 
fencing  off  of  all  holes ;  it  imposes  a  penalty  and  creates  a  duty.  If 
that  duty  be  negligently  performed,  a  right  of  action  arises.  Thirdly, 
if  the  defendant  was  not  the  party  actually  committing  the  wrongful  act, 
it  lay  upon  him  to  show  who  that  party  really  was ;  he  was  himself  liable 
in  the  first  instance,  as  being  in  possession,  and  the  area  had  long 
been  left  in  *an  unguarded  state.  In  Rapson  v.  Cubitt,  it  r*ggc 
was  distinctly  proved  that  the  defendant  had  had  nothing  what-  L 
ever  to  do  with  the  erecting  the  gas-fittings,  the  defectiveness  of  which 
was  the  cause  of  the  accident.     All  the  authorities  are  collected  in  Ros- 
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coe,  p.  356.  Fourthly,  if  the  court  should  think  there  was  any  weight 
in  the  objection  to  the  declaration,  it  would  amend  it,  as  the  defect  was  not 
substantial. 

Byle8y  Serjt.,  contra,— The  5  &  6  W.  4,  c.  60,  s.  23  (General  High- 
way  Act),  sufficiently  showed  that  no  dedication  of  a  road  under  circum- 
stances like  the  present  could  be  made.  As  to  fencing  off  the  road,  so 
far  from  being  bound  to  do  so,  a  man,  if  he  did  it,  was  liable  to  repair 
one-half  of  the  road  in  front  of  the  fence,  on  the  ground,  that,  by  the 
enclosure,  he  deprived  the  public  of  their  right  of  deviation  when  it  was 
impassable.  It  could  not  be  contended  that  he  was  bound  to  do  what 
would  entail  upon  him  such  liability,  merely  because  he  exercised  his 
right  of  digging  a  hole  or  area  on  his  own  land.  As  to  the  Paddington 
Local  Act,  that  could  not  operate  unless  it  was  declared  upon;  this 
court  had  already  so  decided  in  Rich  v.  Basterfield,  Ante,  p.  257.  The 
proper  way  to  enforce  that  act  was  to  summon  the  offender  before  the 
justices.  As  to  the  defect  in  the  declaration,  the  court  would  not 
amend  it,  for  that  would  put  the  defendant  in  a  position  in  which  he 
ought  not  to  be  placed ;  he  could  not,  as  the  declaration  now  stood,  tra- 
verse the  possession  of  the  area,  but  if  the  amendment  were  allowed, 
he  would  be  made  to  admit  a  material  traversable  allegation. 

Coltman,  J. — I  must  overrule  the  objections.  I  think  there  is  suffi- 
cient evidence  of  the  existence  of  an  ancient  way,  but  not  of  the  pre- 
cise course  thereof,  nor  of  its  running  close  to  the  area ;  and  it  may, 
^ggg-i  perhaps,  be  doubtful  if  *that  is  enough  to  support  the  allegation 
J  of  duty,  as  one  point  only  of  the  allegation  is  proved.  The 
main  point  is  new  and  doubtful.  Though  not  without  some  apprehen- 
sion of  its  propriety,  I  shall  direct  the  jury,  that  every  person  is  bound 
to  fence  off  an  area  if  he  makes  one  abutting  on  a  public  road,  or  even 
so  near  as  to  be  dangerous  to  passers-by,  if  it  is  unguarded.  I  will 
take  the  jury's  opinion  as  to  whether  the  area  abutted  on  the  road,  and 
whether  that  road  was  a  public  one.  I  shall  allow  the  declaration  to  be 
amended  by  the  insertion  of  the  words,  "  and  by  reason  of  the  posses- 
sion of  the  said  pit,  hole,  or  area,"  immediately  before  the  words,  "the 
defendant  of  right  ought,"  &c.  The  learned  judge  gave  leave  to  Sy/«, 
Serjt.,  to  move  the  court  above  on  the  objections  he  had  taken. 
Byles,  Serjt.,  then  addressed  the  jury  on  the  evidence. 

Verdict  for  plaintiff. 
Damages  300Z.,  to  be  apportioned  thus — 100Z.  to  the  widower; 
501.  to   the   son  ;    75/.  each   to   the  two  daughters — th(- 
sums  apportioned  to  the  children  to  be  settled  to  their  use 
till  they  were  twenty-one  years  of  age. 
The  jury  found  that  the  area  abutted  on  a  public  foot-way. 
Coltman,  J. — There  is  no  provision  in  the  act  for  settling  any  sam 
upon  infants.     It  cannot,  therefore,  be  done. 
Montagu  Chambers,  for  the  plaintiff 
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Byles,  Serjt.,  and  Ogle,  for  the  defendant. 

[Attorneys —  Waller,  and  Parsons.'} 


*Sittings  in  London  after  Trinity  Term,  1847.  [*667 

BEFORE  LORD   CHIEF  JUSTICE  WILDE. 

BEARD  v.  EGERTON  and  Others.    July  2. 

Where  the  specification  of  a  patent  for  a  chemical  process  contained  words  that,  taken  in  their 
ordinary  and  natural  sense,  directed  an  act  to  be  done,  which  would  be  fatal  to  the  success  of 
the  process,  although  the  meaning  intended  might  be  gathered  from  the  context: — Held,  that 
the  specification  was  insufficient  to  sustain  the  patent. 

Case  for  infringement  of  a  patent. — The  plaintiffs  were  the  assignees 
of  a  patent  for  a  process,  called  the  Daguerreotype  process,  for  obtain- 
ing the  reproduction  of  the  images  received  in  the  focus  of  the  camera- 
obscura.  The  specification  directed,  inter  alia,  that,  before  the  polished 
metal  plates  on  which  the  images  were  to  be  produced  were  put  into  the 
camera-obscura,  they  were  to  be  washed  and  cleaned,  and  this  partly  by 
means  of  nitric  acid,  and  that  the  vapour  of  iodine  should  be  then  applied 
to  their  surfaces.  In  describing  the  former  process,  it  stated  that,  after 
exposure  to  heat,  nitric  acid  was  to  be  laid  on  the  plates  three  different 
times ;  but,  when  the  plates  were  not  wanted  for  immediate  use,  the  acid 
might  be  applied  at  any  time  :  it  was  to  be  considered,  however,  to  be 
indispensable  that  just  before  the  moment  of  using  the  plates  in  the 
camera,  or  the  reproducing  the  design,  to  put,  at  least  once  more,  some 
acid  on  the  plate,  and  to  rub  it  lightly  with  pounce.  It  appeared  in 
evidence,  that  the  application  of  the  acid  to  the  plates,  after  the  vapour 
of  iodine  had  been  applied,  would  remove  the  latter,  which  was  essential 
to  the  obtaining  any  result,  and  thus  render  the  plates  unfit  for  use  in 
the  camera.     Under  the  circumstances, 

Watson,  for  the  defendants,  submitted  that  the  verdict  must  be  for 
him ;  the  specification  did  not  sustain  the  patent,  as  it  would  not  enable 
an  ordinarily  skilful  operator  to  execute  the  process  correctly. 

Thesiger,  for  the  plaintiffs. — The  specification  was  ^sufficient,  r*ggo 
although  it  was  true  the  phraseology  might  not  be  correct.  The 
court  would  not  construe  the  words,  "it  was  indispensable  that  just  be- 
fore the  moment  of  using  the  plates  in  the  camera,"  so  strictly  as  to  over- 
throw the  obvious  meaning  of  the  directions,  as  to  which  no  person  of 
common  sense  could  be  misled ;  those  words  indirectly  referred  to  the 
first  process  alone,  viz.,  that  of  washing  and  cleaning  the  plates.  The 
meaning  was  simply  this:  that  if  the  plates  were  not  to  be  used  imme- 
diately after  undergoing  the  first  process,  the  acid  need  then  only  be 
applied  twice;  but  that  afterwards,  when  about  to  be  used,  they  should 
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again  be  subjected  to  the  action  of  nitric  acid,  in  order  to  complete  the 
washing  process,  before  which  the  second  process,  the  application  of 
iodine,  could  not  be  commenced.  This  was  the  clear  spirit  of  the  direc- 
tions. As  no  operator  ordinarily  competent  could  be  misled,  the  speci- 
fication was  sufficient. 

Watson,  contra,  relied  on  the  clear  and  emphatic  language  of  the  spe- 
cification, which  admitted  of  but  one  ordinary  construction ;  a  construc- 
tion deduced  by  inference  and  reasoning  was  inadmissible  in  instruments 
of  this  nature. 

Wilde,  C.  J. — I  am  bound  to  read  the  specification  in  its  ordinary 
and  natural  sense ;  the  ingenuity  of  counsel  may  put  a  more  consistent 
construction  upon- it,  but  the  public  have  not  the  aid  of  such  when  guid- 
ing themselves  by  the  specification,  and  they  are  entitled  to  have  a  clear 
explanation  of  the  invention,  for  that  is  the  very  construction  by  virtue 
of  which  the  Grown  has  the  power  of  granting  a  monopoly  by  patent. 
In  chemical  operations  the  slightest  deviation  alters  the  result :  there  is 
no  reasoning  upon  them ;  they  are  based  on  experiment.  The  public, 
therefore,  would  follow  strictly  the  instructions  here  set  out,  and,  conse- 
quently, would  fail  in  the  process.  The  language  of  the  specification  was 
tfifftl  emphatic,  and  a  thing  was  directed  to  be  *done  which,  if  it  were 
J  done,  would  have  a  totally  different  result  from  that  which  it  pro- 
fessed to  have,  for  so  far  from  the  application  of  acid  to  the  plates  being 
necessary,  it  would  be  destructive  of  their  utility  altogether,  if  used  at 
that  particular  stage  of  the  process  at  which  it  was  directed  to  be  done 
by  the  terms  of  the  specification.  The  verdict,  therefore,  must  be  for 
the  defendants.  Verdict  for  the  defendants. 

Leave  was  given  to  Thesiger  to  move  for  the  verdict  to  be  entered  for 
the  plaintiffs. 

Thesiger,  Robinson,  and  Webster,  for  the  plaintiffs. 

Watson  and  J.  Brown,  for  the  defendants. 

[Attorneys — 0.  Fiddey,  and  Smith  ft  Witham.'] 


Sittings  at  Westminster  after  Michaelmas  Term,  1847. 

BEFORE  LORD  CHIEF  JUSTICE  WILDE. 


RUSSEL  v.  REECE. 

Where  an  attorney  of  a  railway  oompany  contracted  as  such,  but  managed  all  the  comctv 
of  the  company,  there  being  no  acting  committee : — Held,  that  the  attorney  was  not  personally 
liable  under  suoh  contracts. 

Assumpsit. — The  action  was  brought  for  work  and  labour,  &cM  as 
agent  for  a  projected  railway  company,  called  "  The  Avon  and  Severn 
Valley  Railway  Company."  The  defendant  was  solicitor  to  the  *©»• 
pany,  and  in  that  character  had  contracted  with  the  plaintiff  for  bu 
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services.  A  provisional  committee,  engineers,  surveyors,  &c,  had  been 
appointed,  but  there  was  no  acting  committee  in  existence ;  and  the 
concerns  of  the  company  were  entirely  managed  by  the  defendant.     In 

a  letter  written  by  him,  he  had  used  the  expression,  "I  have  added 

and to  the  provisional  committee."     There  was  no  actual  proof  of 

the  existence  of  any  company  at  all.     The  defendant,  however,  before 
the  *work  was  done,  had  written  to  the  plaintiff  that  if  certain  r^^ri 
contingencies  occurred,  he  must  send  in  a  statement  of  his  claim 
to  the  company.     Under  these  circumstances,  it  was  sought  to  fix  the 
defendant  with  the  liability. 

Byle*,  Serjt.,  for  the  defendant,  submitted  that  the  plaintiff  must  be 
nonsuited :  it  was  an  attempt  to  make  the  solicitor  of  the  company  liable 
as  such. 

Wffles,  for  the  plaintiff,  contended  that  the  evidence  was  sufficient  to 
fix  the  defendant  as  principal ;  the  provisional  committee-men  were  only 
his  puppets,  and  were  named  by  him.  There  was  no  proof  of  the  exist 
ence  of  a  company  at  all,  and  hence  tho  defendant  must  be  regarded  as 
contracting  on  his  own  behalf. 

Wilde,  C.  J. — The  plaintiff  must  be  nonsuited.  There  is  no  evidence 
of  the  defendant  befog  a  member  of  the  company,  and  as  the  parties 
acted  throughout  as  if  a  company  did  actually  exist,  I  cannot  assume 
the  contrary.  The  defendant  was  known  to  be  an  attorney,  and  attor- 
neys are  rarely  personally  liable.  He  professed  to  act  as  such,  and  if 
he  was  really  a  principal,  the  burden  lay  on  the  plaintiff  to  prove  the 
fact.     This  had  not  been  done  in  the  present  instance.  Nonsuit. 

Humfrey  and  Byles,  Serjt.,  for  the  plaintiff. 

Allen,  Serjt.,  Ball,  and  Willes,  for  the  defendant. 

[Attorneys — Lofty  ft  Potter,  and  Lane.] 


•Sittings  at  Guildhall  after  Hilary  Term,  1848.  [*671 

BEFORE  LORD  CHIEF  JUSTICE  WILDE. 


WALKER  and  Another  v.  GILES  and  Another.    Feb.  25. 

Where  the  defence  rested  on  several  oognisanees, — Held,  that  a  person  under  whom  one  of  such 
cognisances  was  made  was  oompetent  to  prove  matters  distinct  from  and  independent  of  that 
particular  cognisance. 

Replevin. — In  this  action  the  defendants  justified  the  grievances  com- 
plained of  by  reason  of  several  cognisances  or  acknowledgments,  each 
of  which  was  made  under  a  different  person.  In  the  course  of  the  cause 
one  of  the  persons  under  whom  cognisance  was  made,  was  put  into  the 
witness-box  to  prove  matters  distinct  from  and  independent  of  the  sub- 
ject-matter of  the  particular  cognisance  made  under  him. 

vol.  h.— 55  2  0 
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Channel!)  Serjt.,  objected  to  the  admittance  of  this  evidence. 
Knowles  submitted  that  the  evidence  was  admissible  under  the  6  fc  7 
Vict.  c.  85  (Lord  Denman's  Act). 

The  court  held  that  the  evidence  was  admissible. 
Channell,  Serjt.,  and  Hawkins,  for  the  plaintiffs. 
Knowles  and  J.  Brown,  for  the  defendants. 

[Attorneys — MaUby,  and  BoiddehJ] 


►672]  'COURT   OF  QUEEN'S  BENCH. 


Second  Sitting  at  Westminster  in  Michaelmas  Term,  1847. 

BEFORE  MR.  JUSTICE  PATTBSON. 


JOSEPH  NEALE,  Executor  of  WILLIAM  NEALE,  «,  MOLINEUX 

and  Others.     Nov.  6. 

In  detinue  by  the  executor  of  N.  against  M.,  a  banker,  for  a  policy  of  insurance  on  the  life  of  &, 
M.  pleaded  that  the  policy  was  not  the  property  of  N.,  and  also  that  N.  had  frawdwkmtbf  per- 
mitted S.  to  hold  the  policy  and  represent  that  he  was  entitled  to  the  money  secured  by  it,  sat 
that  he  did  so  represent  to  M.,  who  lent  him  money  on  it  Replication,  denying  the  fraudulent 
permission. — S.  had  insured  his  own  life  in  1831,  and  by  deed  assigned  the  policy  to  X.  is 
1832,  who  gave  notice  of  the  assignment  to  the  office,  and  paid  all  the  premiums  afterward.  S. 
retained  the  policy  till  he  deposited  it  with  M.  on  a  loan  of  money  in  1843: — Held,  first,  tint 
the  property  in  the  policy  passed  to  N.  by  the  deed  of  1831,  although  he  had  no  possession  of 
the  policy ;  and,  secondly,  that,  though  N.  had  been  guilty  of  negligence  in  allowing  S.  fc 
retain  the  policy,  the  defendant  had  not  proved  his  special  plea,  unless  the  jury  were  satisfies* 
that  N.  intended  that  S.  should  borrow  money  of  some  one,  and  left  the  policy  in  8.'s  hands  is 
order  that  he  might  cheat  some  one  by  borrowing  money  on  it;  and  the  judge  would  not  a& 
the  jury  what  they  would  have  found  if  the  word  "fraudulently"  had  not  been  inserted  in  tltf 
plea. 

Detinue  by  the  plaintiff,  as  executor  of  William  Neale,  for  "  a  certain 
instrument  in  writing,  to  wit,  a  certain  policy  of  assurance,  bearing  date, 
to  wit,  on  the  5th  day  of  March,  a.  d.  1831,  and  numbered,  to  wit,  3466, 
under  the  hands  of  three  of  the  directors  of  the  Law  Life  Assurance 
Society,  London,  whereby  the  sum  of  £1000,  on  certain  events  therein 
mentioned  happening,  was  assured  to  one  Thomas  Scott,  clerk,  to  be 
paid  to  his  executors,  administrators,  or  assigns,  to  wit,  within  thre* 
calendar  months  after  proof  of  the  death  of  him  the  said  Thomas  Scott, 
•clerk,  of  great  value,  to  wit,  of  the  value  of  £2000." 

Pleas,  first,  non  detinent ;  second,  "  that  the  said  William  Neale  was 
mot  lawfully  possessed  as  of  his  own  property  of  the  said  policy  of  assar 
ance,  in  manner  and  form,"  &c. ;  third,  that  William  Neale  in  his  lift 
time  fraudulently  permitted  and  suffered  Thomas  Scott  to  hold  the 
policy  of  assurance  and  to  represent  that  he  was  entitled  to  the  money 
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secured  thereby,  and  that  he  so  represented  to  the  ^defendants,   r^a*ro 
and  that  they  believing  him,  and  having  no  notice  of  any  right  or 
title  of  William  Neale,  advanced  him  £250  on  it. 

Replication  to  the  first  plea,  and  to  the  second  plea  a  similiter ;  and  tc 
the  third  plea,  that  William  Neale  did  not  fraudulently  suffer  or  permit 
the  said  Thomas  Scott  to  hold  the  said  policy  of  assurance,  or  to  repre- 
sent to  the  defendants  that  he  was  entitled  to  the  money  secured 
thereby.(a) 

It  was  opened  by  Whitehurrt,  for  the  plaintiff,  that  Mr.  William  Neale, 
who  had  been  a  builder,  had  built  a  *rectory-house  for  the  Rev.  r^on± 
Thomas  Scott,  the  rector  of  Nether  Broughton,  in  Leicestershire, 
and  Mr.  Scott  having,  on  the  5th  of  March,  1831,  insured  his  own  life 
in  the  Law  Life  Assurance  Office  for  £1000,  he,  by  a  deed  executed  on 
the  15th  of  October,  1832,  assigned  the  policy  to  Mr.  William  Neale, 
who  soon  afterwards  gave  notice  of  that  assignment  to  the  insurance 
office.  After  the  death  of  Mr.  William  Neale,  in  1838,  the  policy  could 
not  be  found  among  his  papers,  but  the  plaintiff  kept  on  paying  the  pre- 
miums as  Mr.  William  Neale  had  done  in  his  lifetime,  and  Mr.  Scott 
having  died  in  the  year  1846,  it  was  ascertained,  that,  in  the  year  1843, 
Mr.  Scott  had  deposited  the  policy  with  the  defendants,  who  were  bankers 
at  Lewes,  to  secure  a  sum  of  £250,  which  they  had  then  advanced  him 

(a)  The  third  plea  and  the  replication  to  it  were  in  the  following  form : — 
Third  Plea. — And  for  a  further  plea  in  this  behalf,  the  defendants  say,  that  the  said  Willinm 
Neale  in  his  lifetime  fraudulently  permitted  and  suffered  the  said  Thomas  Scott  to  retain  and  hold 
the  said  policy  of  assurance,  and  to  represent  to  the  said  defendants  that  he  the  said  Thomas  Scott 
was  lawfully  possessed  of  the  said  policy  and  entitled  to  the  money  secured  thereby ;  and  thai 
the  said  Thomas  Scott  in  his  lifetime,  to  wit,  on  the  11th  day  of  September,  a.  d.  1843,  produced 
the  said  policy  of  insurance  to  the  said  defendants,  and  represented  himself  as  the  lawful  owner 
thereof  and  entitled  to  the  money  secured  thereby  ;  and  that  they,  the  said  defendants,  believing 
the  said  Thomas  Scott  to  be  the  lawful  owner  of  the  said  policy  and  entitled  to  the  money  secured 
thereby,  and  having  no  notice  of  any  claim,  right,  or  title  of  the  said  William  Neale  to  the  same 
or  to  the  money  secured  thereby,  or  any  part  thereof,  did  then,  and  in  the  lifetime  of  the  said 
Thomas  Scott  and  William  Neale,  and  at  the  request  of  the  said  Thomas  Scott,  to  wit,  on  the  day 
and  year  last  aforesaid,  advance  and  lend  to  him,  the  said  Thomas  Scott,  a  large  sum  of  money 
to  wit,  the  sum  of  £250,  on  the  security  of  the  said  policy  of  assurance  and  of  the  money  secured 
thereby ;  and  that  the  said  Thomas  Scott,  being  then  the  holder  of  the  said  policy  of  assurance, 
did  then,  to  wit,  on  the  day  and  year  last  aforesaid,  deposit  the  same  with  the  defendants  as  t. 
security  for  the  money  so  advanced  by  them  to  him  the  said  Thomas  Scott  as  aforesaid,  with  in- 
terest for  the  same.  And  the  defendants  further  say,  that  from  thence  hitherto  they  have  held 
and  detained,  and  do  still  hold  and  detain,  the  said  policy  as  a  security  for  the  money  so  ad- 
vanced and  lent  by  them  to  the  said  Thomas  Scott  as  aforesaid,  and  interest  for  the  same  ;  and 
which  money,  with  a  large  arrear  of  interest  thereon,  amounting  together  to  a  large  sum  of  money, 
to  wit,  the  sum  of  £500,  still  remains  due  and  owing  and  unpaid  to  the  defendants,  wherefore 
the  defendants  still  detain  the  said  policy  from  the  said  plaintiff  as  such  executor  as  aforesaid,  as 
they  lawfully  may  for  the  cause  aforesaid.    And  this  the  defendants  are  ready  to  verify,  Ac . 

(Signed)        Rupert  Kettle. 

Replication  to  the  Third  Plea. — And  the  plaintiff,  as  to  the  plea  of  the  defendants  by  th«m 
lastly  above  pleaded,  saith,  that  the  said  William  Neale  did  not  fraudulently  suffer  or  permit  the 
#aid  Thomas  Scott  to  retain  or  hold  the  said  policy  of  assurance,  or  to  represent  to  the  defei.* 
dants  that  he  the  said  Thomas  Scott  was  lawfully  possessed  of  the  said  policy,  or  entitled  to  the 
money  secured  thereby,  in  manner  and  form  as  in  the  last  plea  is  alleged ;  and  this  the  plaintiff 
|4-aye  may  be  inquired  of  by  the  country,  Ac 
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on  two  promissory  notes.  The  defendants  had  pleaded  that  Mr.  William 
Neale  had  fraudulently  permitted  Mr.  Scott  to  represent  that  he  was 
entitled  to  the  money  secured  by  the  policy,  which  was  not  possible,  as 
Mr.  William  Neale  died  in  1838,  and  no  representation  could  have  been 
made  to  the  defendants  till  1843.  This  was  an  attempt  to  import  the 
equity,  which  arises  when  a  mortgagee  allows  the  deeds  to  remain  with 
the  mortgagor,  into  a  case  of  detinue,  and  the  defendants  might  have 
known  of  the  assignment  to  Mr.  William  Neale  by  applying  at  the  insur- 
ance office. 

The  policy  and  the  assignment  were  put  in,  and  evidence  was  given 
*67VI  °f  the  payment  of  the  premiums  and  the  value  *of  the  bonuses, 
J  and  that  notice  of  the  assignment  was  given  at  the  insurance 
office  in  1832. 

Crowder,  for  the  defendants. — Mr.  William  Neale  and  the  plaintiff 
both  allowed  Mr.  Scott  to  have  the  possession  of  a  policy  on  his  own  life. 
Was  there  not  a  guilty  negligence  in  them,  as  thereby  Mr.  Scott  had  the 
indicia  of  property  ?  It  has  been  said  that  the  defendants  should  have 
asked  at  the  office  whether  there  was  an  assignment.  I  believe  that 
that  is  unusual,  and  that  insurance  offices  do  not  answer  inquiries  of  that 
sort ;  and  there  was  on  the  other  side  negligence  to  such  an  inordinate 
extent,  that  I  shall  ask  you  to  find  fraud,  as  Mr.  William  Neale  by  his 
conduct  enabled  Mr.  Scott  to  cheat  any  banker  whatever.  If  a  mort- 
gagee leaves  the  title-deeds  of  the  mortgaged  estate  in  the  hands  of  the 
mortgagor,  and  he  borrows  money  of  another  person  on  a  second  mort- 
gage with  the  deeds,  the  latter  has  'the  preference ;  and  in  the  case 
of  Read  v.  Egerton,  3  P.  W.  280,  Lord  Talbot,  C,  says,  that  in  such 
a  case  the  mortgagee  is  accessory  in  drawing  in  the  second  mortgagee 
to  lend  his  money,  by  permitting  the  mortgagor  to  keep  the  title-deeds 
in  his  possession ;  and  in  the  case  of  Harrington  v.  Price,  3  B.  k  Ai 
*fi7fil  l^'(a)  ^ord  Tenterden  *adverts  to  a  mortgagor  retaining  pos- 
J  session  of  the  title-deeds,  as  a  circumstance  calculated  to  misleai 

Patteson,  J.  (in  summing  up.) — There  has  in  this  case  been  a  fraud 
committed  by  Mr.  Scott ;  but  you  will  have  to  say  whether  the  case 
comes  within  the  terms  of  the  third  plea,  for  whatever  may  be  the  rights 
of  the  parties  in  equity,  the  question  here  is,  whether  Mr.  William  Neale 

(a)  In  that  case,  which  was  an  action  of  trover  for  the  title-deeds  of  certain  land,  itappearrl 
that  James  Brograve  had  sold  the  land  to  a  purchaser,  under  whom  the  plaintiff  claimed,  ta 
that  Brograve  had  kept  the  deeds,  and  subsequently  mortgaged  the  land  to  the  defendant.  a»i 
given  him  the  deeds.  The  Court  held  the  plaintiff  entitled  to  recover ;  and  Lord  Tc*ttr4t**t. 
J.,  said — "  It  is  an  established  principle,  that  whoever  is  entitled  to  the  land  has  also  a  rigfct  *> 
all  the  title-deeds  affecting  it  But  it  is  contended  that  the  purchasers  here  were  negligent  is 
not  securing  the  title-deeds,  but  leaving  them  in  the  hands  of  the  vendor.  Fraud  is  not  di- 
gested (which  might  have  made  a  difference),  but  only  a  neglect  by  which  a  vendor  has  beeao- 
abled  to  commit  a  fraud."  And  Mr.  Justice  Littfedale  said — "The  plaintiff  has  the  legal  ri|fet  w 
these  deeds.  It  is  clear  there  was  no  fraud  on  his  part,  and  if  he  has  been  guilty  of  neglifes^ 
this  Court  cannot  say  that  his  title  is  not,  good  ;"  and  Mr.  Justice  Pattemn  said—"  This  is  p«t  &J 
the  defendant  on  the  ground  of  negligence ;  but  it  is  clear  that  unless  there  was  such  ncgfigtK 
as  amounted  in  effect  to  a  fraud,  the  plaintiff  must  recover  on  his  strict  legal  right** 
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uin  his  lifetime  fraudulently  permitted  and  suffered"  Mr.  Scott  to  hold 
the  policy  and  represent  to  the  defendants  that  he  was  lawfully  possessed 
of  it,  and  entitled  to  the  money  secured  by  it.  With  respect  to  the  first 
and  second  pleas,  there  is  no  doubt;  as  to  the  first,  that  the  defendants 
detain  the  policy ;  and  as  to  the  second,  although  there  is  no  evidence 
that  Mr.  William  Neale  ever  had  corporal  possession  of  the  policy,  yet 
by  the  deed  of  assignment  of  the  15th  of  October,  1832,  the  actual  pro- 
perty in  the  policy  is  virtually  transferred  to  him,  and  as  this  deed  does 
tranfer  it  to  Mr.  William  Neale,  he  has  the  legal  property  in  it,  though 
not  actually  in  his  possession.  In  the  third  plea,  it  is  stated  that  Mr. 
William  Neale  fraudulently  (it  is  hot  said  negligently)  suffered  Mr.  Scott 
to  have  the  policy  and  to  make  the  representations  there  mentioned. 
There  is  no  evidence  that  he  ever  allowed  Mr.  Scott  to  make  any  repre- 
sentation at  all  to  the  defendants,  and  as  he  died  five  years  before  the 
defendants  lent  the  £250,  it  is  hardly  possible  to  suppose  that  he  knew 
anything  about  the  defendants.  Mr.  Crowder  puts  it  as  a  sort  of  fraudu- 
lent permission  to  cheat  anybody.  There  must  have  been  considerable 
negligence  in  Mr.  William  Neale ;  his  proper  course  was  to  have  had 
possession  of  the  policy,  and  there  is  no  reason  assigned  as  to  why  he 
had  not.  He  and  his  executor  paid  all  the  premiums,  and  he  had  given 
notice  of  the  assignment  at  the  office.  He  may  have  been  guilty 
*of  negligence,  but  the  third  plea  does  not  put  it  upon  negligence,  r#a77 
and  if  it  had,  it  would  have  raised  a  question  whether  that  was  a  L 
defence  at  law.  "You  have,  therefore,  to  say  whether  Mr.  William  Neale 
in  bis  lifetime  intended  that  Mr.  Scott  should  borrow  money  of  some  one 
on  this  policy,  and  fraudulently  left  this  policy  in  Mr.  Scott's  hands  in 
order  that  he  might  cheat  some  one  by  borrowing  money  upon  it. 

Crowder. — Would  your  Lordship  ask  the  jury  what  they  would  find 
on  this  plea  without  the  word  "  fraudulently,"  as  the  plea  might  be  good 
without  that? 

Patteson,  J. — I  think  I  cannot  do  that ;  for  if  the  plea  had  been 
pleaded  without  the  term  "fraudulently,"  the  plaintiff  might  have  de- 
murred to  it. 

Whitehurst. — No  doubt  we  should. 

Verdict  for  the  plaintiff  on  all  the  issues. 

Whitehurst  and  Macauley,  for  the  plaintiff. 

Crowder  and  Kettle,  for  the  defendants. 

[A  ttorneys — Loftus,  and  J.  J.  Millard.] 
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*678]  *  Sittings  at  Westminster  after  Michaelmas  Term,  1847. 

BEFORE   MR.   JUSTICE  ERLE, 

(Who  sat  for  the  Lord  Chief  Justice.) 
DOE  d.  HAVERSON  v.  FRANKS.    Nov.  26. 

Goods  sufficient  to  countervail  arrears  of  rent  are  not  "  to  be  found9  on  the  demised  | 
bo  as  to  avoid  the  operation  of  the  stat  4  Geo.  2,  e.  28,  b.  2,  unless  they  are  so  visibly  there 
that  a  broker  going  to  distrain  would,  using  reasonable  diligence,  find  them,  so  as  to  be  able  t» 
distrain  them. 

Ejectment,  to  recover  the  bouse  No.  3,  New-street,  Bethnal  Green. 
The  demise  was  laid  on  the  10th  of  May,  1847. 

It  was  opened  by  Hawkins,  for  the  plaintiff,  that  the  lessor  of  the 
plaintiff,  Mr.  Haverson,  had  demised  the  ground  on  which  this  house 
stood  to  the  defendant  upon  a  building-lease,  dated  the  23d  of  July, 
1 839,  for  twenty-one  years,  from  Midsummer  in  that  year,  at  a  ground- 
rent  of  £5,  payable  quarterly,  with  the  usual  stipulation  for  re-entry  if 
the  rent  should  be  in  arrear  for  thirty  days.  Five  quarters'  rent,  amount- 
ing to  £6  5*.,  were  in  arrear  at  Ladyday,  1847,  and  when  a  broker  was 
sent,  on  the  7th  of  May,  1847,  to  distrain  for  this  rent,  goods  to  the 
value  of  £2  only  could  be  found  on  the  premises.  The  lessor  of  the 
plaintiff,  therefore,  now  claimed  to  recover  the  property  under  the  stat. 
4  Geo.  2,  c.  28,  s.  2,  by  which  it  is  enacted,  that  if  half  a  year's  rent  is 
in  arrear,  and  the  landlord  has  a  right  to  re-enter  for  non-payment 
thereof,  he  may  recover  the  property  by  ejectment,  if  it  be  proved  upon 
the  trial  "  that  half  a  year's  rent  was  due  before  the  said  declaration  was 
served,  and  that  no  sufficient  distress  was  to  be  found  on  the  demised 
premises  countervailing  the  arrears  then  due;  and  that  the  lessor  or 
lessors  in  ejectment  had  power  to  re-enter." 

On  the  part  of  the  plaintiff,  the  counterpart  lease  (admitted  under  a 


* 
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judge's  order)  was  put  in.     It  was  to  the  effect  *above  stated ; 


and  it  was  also  proved,  that,  on  the  7th  of  May,  1847,  a  broker, 
named  Pinner,  went  to  make  a  distress  on  the  premises,  and  could  only 
find  goods  to  the  value  of  £2. 

Edwin  James,  for  the  defendant,  called  witnesses  with  a  view  of  show- 
ing  that  goods  to  a  greater  value  than  the  amount  of  rent  due  were  on 
the  premises;  but  the  witnesses  had  none  of  them  been  there  after 
March,  1847. 

Erlk,  J.  (in  summing  up). — The  words  "no  sufficient  distress  to  fc 
found  on  the  demised  premises,"  appear  to  me  to  be  pertinently  intro- 
duced into  this  statute,  because  it  is  not  enough,  in  order  to  avoid  the 
effect  of  this  enactment,  that  the  tenant  should  have  that  secreted  on  the 
demised  premises  which  would  be  sufficient  to  countervail  the  amount  of 
rent  due ;  but  the  property  must  be  so  visibly  on  the  premises  that  a 
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broker  going  to  distrain  on  the  tenant  would,  using  reasonable  diligence, 
find  the  property,  so  as  to  be  able  to  distrain  on  it.  The  onlj  question 
iiere  is — was  there  a  sufficient  distress  to  be  found  on  these  premises, 
countervailing  the  arrears  of  rent  ? 

Verdict  for  the  plaintiff.(a) 
Hawkins,  for  the  plaintiff. 
Edwin  James,  for  the  defendant. 

[Attorneys — Dolman  $  Spickett,  and  C.  RobsonJ]     . 

(a  The  previous  authorities  on  this  subject  are  referred  to  in  Wood£  Land,  k  Ten.  6th  ed.t  p. 
764. 


BURRELL  v.  NORTH.    Nov.  26. 

If  in  an  action  against  a  carrier  for  the  loss  of  a  parcel,  the  defendant  plead  that  it  was  not  deli- 
vered to  him  to  be  earned,  it  is  sufficient  for  the  plaintiff  to  show  that  it  was  delivered  to  a 
person  and  at  a  house  where  parcels  were  in  the  habit  of  being  left  for  this  carrier,  and  it  i* 
immaterial  whether  this  person  was  paid  any  money  or  not ;  and  in  such  an  action  the  person 
who  so  left  the  parcel  may  be  asked,  on  cross-examination,  what  direction  was  on  the  parcel. 

Cask  against  the  defendant,  a  carrier  from  Fulham  to  London,  for 
the  loss  of  a  bed  and  other  articles  of  the  plaintiff,  delivered  to  the 
defendant  for  him  to  carry  from  Fulham  to  London.  Pleas,  first,  not 
guilty ;  second,  that  the  plaintiff  did  not  cause  to  be  delivered  to  the 
defendant,  nor  did  the  defendant  receive,  the  goods  to  be  carried,  inodo 
et  formfi;  third,  that  the  goods  were  not  the  goods  of  the  plaintiff; 
fourth,  that  the  plaintiff  was  the  tenant  of  Daniel  Alsop,  and  that  rent 
being  due  to  D.  Aslop,  the  goods  were  delivered  by  the  plaintiff  to  the 
defendant  with  intent  to  defraud  D.  Alsop  of  the  rent*  .and  to  prevent 
his  distraining  the  goods  for  the  said  rent,  and  that  D.  Aslop,  after  the 
said  fraudulent  removal,  seized  the  goods  as  a  distress  for  rent.  Repli- 
cation, that  the  plaintiff  did  not  deliver  the  goods  to  the  defendant  with 
intent  to  defraud  D.  Alsop  of  the  said  rent. 

(o)  The  toond  taA  fourth  pleas,  and  the  replication  to  the  latter,  were  in  the  following  form : — 
Second  PUa. — "And  for  a  further  plea  in  this  behalf  the  defendant  saith,  that  the  plaintiff 
did  not  cause  to  be  delivered  to  him,  the  defendant,  nor  did  the  defendant  accept  or  receive  of  or 
from  the  plaintiff,  the  said  goods  and  chattels  in  the  declaration  mentioned,  or  any  of  them,  or 
any  part  thereof,  to  be  carried  and  conveyed  by  the  defendant,  in  manner  and  form  as  in  the 
declaration  in  that  behalf  alleged,  and  of  this  also  the  defendant  puts  himself  upon  the  country/' 
Fourth  PUa. — "  And  for  a  further  plea  in  this  behalf  the  defendant  saith,  that  the  plaintiff, 
long  before  and  at  the  time  of  the  delivery  to  the  defendant  in  the  declaration  mentioned,  held 
&nd  enjoyed  a  certain  messuage  or  tenement  and  premises,  with  the  appurtenances,  situate  in 
the  said  county  of  Middlesex,  to  wit,  in  the  parish  of  Fulham,  there,  to  wit,  as  ycariy  tenant 
thereof  to  one  Daniel  Alsop,  by  virtue  of  a  certain  demise  by  the  said  Daniel  Alsop  to  the  plain- 
tiff, at  a  certain  yearly  rent  therefore,  payable  by  four  equal  quarterly  payments,  to  wit,  at  Lady- 
day,  Midsummer-day,  Michaelmas-day,  and  Christmas- day,  in  each  and  every  year;  and  the 
defendant  further  saith  that  before  the  said  time  of  delivery  to  him  in  the  declaration  mentioned, 
and  while  the  plaintiff  remained  in  the  occupation  of  the  said  messuage,  with  the  appurtenances, 
to  wit,  on  the  29th  Jay  of -September,  in  the  year  of  our  Lord  1846,  a  certain  large,  sum  of  money, 
to  wit,  £50,  became  due  and  payable  from  the  plaintiff  to  the  said  Daniel  Alsop,  as  and  for  the 
rent  of  the  said  messuage  and  premises,  with  the  appurtenances,  for  th*  two  quarters  then  last 
•tided;  and  that  after  the  said  last-mentioned  rent  had  become  so  due  from  the  plaintiff  to  the 
Mid  Daniel  Alsop,  and  at  the  time  of  the  delivery  to  the  defendant  in  the  declaration  mentioned, 
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*681]  *^t  was  proved  by  a  witness  named  Susan  North,  that  a  package 
*£ft9"l  conta^n*ng  a  ^e(l  an(*  other  articles  was  left  by  the  *plaiutiff  at 
-I  her  husband's  house  at  Fulham,  to  be  carried  to  London  by  one 
of  the  carts  of  the  defendant,  who  was  a  carrier  from  Fulham  to  Lon- 
don. She  said,  "  We  are  in  the  habit  ef  receiving  goods  for  Mr.  Nort^ 
to  carry.  My  husband  drives  one  of  Mr.  North's  carts,  and  oars  is  a 
receiving-house  for  parcels  to  be  carried  by  his  carts  from  Fulham  to 
London.     There  is  no  payment  made  to  us/' 

Erle,  J. — That  is  not  material.  If  the  defendant  allow  these  persons 
to  receive  parcels  to  be  conveyed  by  him  as  a  carrier,  that  is  quite 
enough. 

W.  H.  Watson,  for  the  defendant,  proposed  to  ask  this  witness  what 
direction  was  on  the  parcel. 

Horrie,  for  the  plaintiff. — The  parcel  is  traced  to  the  defendant,  and 
if  he  wishes  to  give  evidence  of  the  direction,  he  must  produce  it. 

Erle,  J. — I  think  that  this  evidence  of  the  direction  of  the  parcel  is 
receivable. 

The  evidence  was  received. 

Evidence  was  afterwards  given  in  support  of  the  fourth  plea. 

Verdict  for  the  plaintiff  on  the  first  three  issues,  and  for  the 
defendant  on  the  fourth  issue. 

Ilorrie,  for  the  plaintiff. 

W.  H.  Watson,  for  the  defendant. 

[Attorneys — Hall,  and  Mehon.~\ 

to  wit,  on  the  day  and  year  in  that  behalf  therein  mentioned,  the  plaintiff  remored  and  took  the 
goods  and  chattels  in  the  declaration  mentioned,  then  being  the  property  and  in  the  possession 
of  the  plaintiff,  from  and  ont  of  the  said  messuage  and  premises,  with  the  appurtenances,  so  held 
by  him  of  the  Baid  Daniel  AIsop  as  aforesaid,  and  delivered  the  same  goods  and  chattels  to  the 
defendant,  with  the  intent  on  his,  the  plaintiff's  part,  wrongfully  to  defraud  the  said  Daniel 
/lsop  of  the  said  rent,  and  to  prevent  the  said  Daniel  Alsop  from  distraining  the  said  goods  and 
chattels  for  the  said  rent,  wrongfully  and  fraudulently,  and  against  the  form  of  the  statute  in 
such  case  made  and  provided ;  and  the  defendant  avers,  that,  save  as  last  aforesaid,  there  never 
was  auy  delivery  of  the  goods  and  chattels  in  the  declaration  mentioned,  or  any  of  them,  by  the 
plauuiff  to  him,  the  defendant  And  the  defendant  further  saith,  that  after  the  said  delivery  to 
him  as  last  aforesaid,  and  as  in  the  declaration  mentioned,  and  while  the  said  goods  and  chattel* 
were  in  his  the  defendant's  possession,  and  within  thirty  days  next  after  the  said  fraudulent 
removal  of  the  said  goods  and  chattels  by  the  plaintiff,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  Daniel  Alsop  took  and  seised  the  said 
goods  and  chattels,  and  all  and  every  of  them,  as  a  distress  for  the  said  rent  so  due  and  owing  to 
him  from  the  plaintiff  as  aforesaid,  and  removed  the  same  ont  of  his  the  defendant's  possession. 
And  this  the  defendant  is  ready  to  verify,  Ac." 

(Signed)  "G.  L.  Baowsa." 
"  Replication. — And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  lastly  above  pleaded, 
says,  that  he  the  plaintiff  did  not  fraudulently,  or  against  the  form  of  the  statute  in  such  case 
made  and  provided,  remove  or  take  the  said  goods  and  chattels  in  the  said  declaration  mentioned, 
or  any  or  either  of  them,  or  any  part  thereof,  from  or  out  of  the  said  messuage  and  premier  in 
the  said  last  plea  mentioned,  nor  did  he  deliver  the  said  goods  and  chattels,  or  any  or  eirber  of 
them,  or  any  part  thereof,  to  the  defendant,  with  the  intent  on  bis,  the  plaintiff's  part  to  defraa-l 
the  said  Daniel  Alsop  of  the  said  rent  in  the  said  last  plea  mentioned,  or  any  part  thereof,  or 
to  prevent  the  said  Daniel  Alsop  from  distraining  the  said  goods  and  chattels,  or  any  or  either 
of  thera,  or  any  part  thereof,  for  the  said  rent  or  any  part  thereof,  in  manner  and  form  as  in  tfce 
*aid  last  plea  is  in  that  behalf  alleged,  and  this  the  plaifltiff  prays  may  be  inquired  of  by  the 
country,  Ac." 
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*  Sittings  at  Wettmintter  after  Hilary  Term,  1848.       [*688 

BEFORE   MR.  JUSTICE   ERLE. 


THE  DUKE  OP  BRUNSWICK  v.  PEPPER.    Feb.  8. 

]nu  action  for  a  libel,  the  defendant  at  first  pleaded  Not  guilty,  but  afterward*  pleaded  to  tha 
farther  maintenance  of  the  action,  that  the  plaintiff  bad  recovered  damages  against  another 
person  for  the  same  grievance*.  New  assignment,  that  the  present  action  was  brought  for  other 
and  different  grievances.  Plea  to  the  new  assignment,  Not  guilty : — Held,  that  this  did  not 
admit  the  innuendoes,  and  that,  by  pleading  Not  guilty  to  the  new  assignment,  the  defendant 

.  bad  raised  precisely  the  same  issue  as  if  the  libel  new  assigned  had  been  set  out  in  the 
declaration,  and  the  defendant  had  pleaded  Not  guilty  to  it 

Libel. — The  declaration  stated,  that  the  defendant  published  two 
libels  of  and  concerning  the  plaintiff,  and  in  the  declaration  there  was  a 
prefatory  allegation  and  innuendoes  respecting  a  person  named  Hocker. 
Pleas  (as  originally  pleaded  on  the  9th  of  July,  1846),  first,  not  guilty : 
and  second,  a  denial  of  the  prefatory  allegation  as  to  Hocker. 

On  the  25th  of  June,  1846,  the  defendant  pleaded  to  the  further 
maintenance  of  the  action  a  plea,  that  the  grievances  in  the  declaration 
mentioned  were  committed  jointly  by  the  defendant  and  M.  F.  Pearson, 
and  that  the  plaintiff  had,  within  eight  days  before  the  pleading  of  this 
plea,  recovered  judgment  against  M.  F.  Pearson  for  the  same  griev- 

[*684 


ances.(a)     *To  this  plea  the  plaintiff  new  assigned  that  he  issued 
his  writ  and  declared  thereon  for  other  and  different  grievances 


(a)  This  plea  and  the  new  assignment  were  in  the  following  form  : — 
Plea. — "The  25th  day  of  June,  a.  d.,  1848. 

"And  now  at  this  day,  to  wit,  on  the  25th  day  of  June,  A.  d.  1846,  comes  the  defendant  by  his 
aforesaid  attorney,  and  says  that  the  plaintiff  ought  not  further  to  maintain  his  aforesaid  action 
against  the  defendant,  because  the  defendant  says  that  the  said  supposed  grievances  in  the 
said  declaration  above  mentioned  were,  and  each  and  every  one  of  them,  and  every  part  thereof, 
was  committed  jointly  and  at  the  same  time  by  the  now  defendant  and  one  Matthew  Flinders 
Pearson,  and  that  the  said  grievances  were  not,  nor  was  any  of  them,  or  any  part  thereof,  com* 
nutted  by  the  defendant  alone,  without  the  said  Matthew  Flinders  Pearson.  And  the  defendant 
further  says,  that  the  plaintiff  heretofore,  and  after  the  accruing  of  the  said  several  causes  of 
action  in  the  declaration  mentioned,  to  wit,  on  the  13th  day  of  March,  A.  D.  1845,  in  the  Court  of 
our  Lady  the  Queen,  before  the  Queen  herself  at  Westminster,  in  the  county  of  Middlesex,  im- 
pleaded the  said  Matthew  Flinders  Pearson  in  an  action  on  the  case  for  the  committing  by  the 
said  Matthew  Flinders  Pearson  of  the  very  identical  same  grievances,  and  each  and  every  of 
them  above  in  the  said  declaration  in  this  action  mentioned,  and  for  in  and  respect  of  the  same 
identical  causes  of  action  in  the  said  declaration  in  this  action  mentioned,  and  such  proceedings 
were  thereupon  had  in  the  said  Court  in  the  said  action  against  the  said  Matthew  Flinders  Pear- 
son, that,  afterwards,  and  within  eight  days  before  this  day,  to  wit,  on  the  19th  day  of  June, 
A.  D.  1846,  the  plaintiff,  by  the  consideration  and  judgment  of  the  said  Court,  recovered  in  the 
said  action,  against  the  said  Matthew  Flinders  Pearson,  one  farthing  for  the  damages  which  the 
plaintiff  had  sustained  on  occasion  of  the  same  identical  grievances  in  the  said  declaration 
mentioned,  whereof  the  said  Matthew  Flinders  Pearson  was  convicted,  as  by  the  record  and  pro- 
ceedings thereof  still  remaining  in  the  said  Court  of  our  said  Lady  the  Queen,  before  the  queen 
herself,  here  more  fully  appears,  which  said  judgment  still  remains  in  full  for<»«  and  effect,  not  in 
anywise  annulled,  reversed,  made  void,  or  satisfied.  And  the  defendant  further  says,  that  the 
aaid  grievances  and  causes  of  action  in  the  declaration  in  the  said  action  mennonea,  and  for  and 
in  respect  whereof  the  plaintiff  so  recovered  in  the  said  action  against  the  said  Matthew  Flinders 
Pearson  as  aforesaid,  and  whereof  the  sai£  Matthew  Flinders  Pearson  was  so  convicted  as  afore- 

vot.  n. — 56 
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*than  those  in  the  plea  mentioned.     To  this  new  assignment  the 


defendant  pleaded  not  guilty. 

The  Duke  of  Brunswick  having  opened  his  case,  and  tendered  evi- 
dence to  show  that  Hocker  had  been  supposed  to  have  been  guilty  of  • 
unnatural  practices,  a  question  arose  whether,  upon  these  pleadings,  the 
innuendoes  contained  in  the  declaration  was  admitted.  It  was  suggested 
on  the  one  side,  that  the  only  matter  in  issue  was,  whether  the  defendant  - 
had  published  a  different  copy  of  the  libels  set  out  in  the  declaration 
from  that  which  had  been  given  in  evidence  against  Pearson,  the  defend- 
ant in  the  former  action,  and  that  the  plea  admitted  the  innuendoes,  so 
that  they  were  not  in  issue.  But,  on  the  other  side,  it  was  insisted  that 
the  plea  of  not  guilty  to  the  new  assignment  raised  the  very  same  issue 
as  the  plea  of  not  guilty  would  have  done  if  the  libel  new  assigned  had 
been  set  out  in  the  declaration,  and  not  guilty  pleaded  thereto. 

Erlb,  J. — I  think  the  latter  is  the  correct  view.  The  new  assignment 
in  substance  alleges  that  the  defendant  has  mistaken  the  cause  of  action 
in  respect  of  which  the  plaintiff  has  complained.  And  the  defendant 
by  pleading  not  guilty  thereto  has  raised  the  same  issue  precisely  as  if 
the  libel  new  assigned  had  been  set  out  in  the  declaration,  and  the 
defendant  had  pleaded  not  guilty  only. 

The  evidence  was  then  admitted,  and  evidence  was  given  to  show  a 
publication  of  the  libels  by  the  defendant,  different  from  that  on  which 
the  plaintiff  had  recovered  in  the  action  against  M.  F.  Pearson. 

Verdict  for  the  plaintiff— Damages,  1,000£ 
*fiRfl1       *The  plaintiff  in  person. 
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Cockburn  and  Hugh  Hill,  for  the  defendant. 
[Attorneys — R.  Warneford  and  Crocker.] 


said,  were  and  are,  and  each  and  every  of  them,  and  every  part  thereof,  was  and  is  the  same 
identical  grievances  and  causes  of  action  in  the  declaration  in  this  action  mentioned,  and  for  and 
In  respect  whereof  this  action  has  been  brought,  and  not  other  or  different  And  this  the 
defendant  is  ready  to  verify ;  wherefore  he  prays  judgment,  if  the  plaintiff  ought  farther  bo 
maintain  his  aforesaid  action  thereof  against  him." 

(Signed)    "HvqhHiuJ" 

"  New  A$*g*ment.— The  10th  day  of  August,  A.  D.  1846. 

"  The  plaintiff  says,  that  he  ought  not  to  be  precluded  from  further  maintaining  his  aforesaid 
action,  because  he  says  that  he  issued  his  writ  and  declared  thereon,  not  for  the  grievances 
in  respect  whereof  the  said  judgment  was  so  recovered  as  in  the  plea  of  the  defendant  is 
mentioned,  but  for  other  and  different  grievances  than  those  in  the  said  plea  mentioned,  to  wit, 
for  that  the  defendant  heretofore,  and  at  another  and  different  time,  to  wit,  on  the  day  in  the 
declaration  mentioned,  and  in  another  and  different  newspaper,  to  wit,  '  The  8atirist,  or  Censor 
of  the  Times/  and  at  other  and  different  places  than  the  time,  newspaper,  and  places  in  respect 
whereof  the  said  judgment  was  recovered,  committed  the  grievances  in  the  declaration  men- 
tioned, in  manner  and  form  as  is  therein  alleged ;  and  this  the  plaintiff  is  ready  to  verify;  where 
fore,  inasmuch  as  the  defendant  has  not  answered  the  last-mentioned  premises,  he  prayi  jndg 
Bent,  Ac"  (Signed)    "  Robbbt  Lcanu" 
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Sittingt  in  London  after  Michaelmas  Term  1847. 
BEFORE  LORD  CHIEF  JUSTICE  DENMAN. 


CLEMENTS  v.  OHRLY.    Dee.  16. 

In  an  action  for  malicious  prosecution,  a  person  is  liable  who  gives  evidenoe  in  rapport  of  the 
charge,  and  who  represents  himself  as  preferring  it,  although  it  is  preferred  at  some  other  per- 
sons' expense,  and  such  other  persons  have  told  him  that  he  shall  be  a  witness  only,  and  they 
employ  the  oounsel  and  solicitor;  and  if  it  be  shown  that,  during  the  examination  on  the 
charge,  such  person  is  in  his  hearing  repeatedly  alluded  to  as  prosecutor,  and  does  not  deny 
that  character,  this  is  evidence  from  which  a  jury  may  infer  that  he  represented  himself  as  the 
person  preferring  the  charge. 

Similarity  of  handwriting  is  not,  per  se,  and  without  other  circumstances,  "probable  cause"  for 
preferring  a  charge  of  forgery  against  a  person  whose  handwriting  is  like  that  of  a  forged 
instrument. 

Case  for  malicious  prosecution. — The  declaration  stated,  that  the 
defendant,  on  the  23d  of  January,  1847,  went  before  Michael  Gibbs, 
Esq.,  a  magistrate,  and  "  falsely  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause  whatsoever,  charged  the  plaintiff  with  haying 
feloniously  forged  a  certain  acceptance  to  a  certain  bill  of  exchange,  for 
the  payment  of  5002.,  with  intent  to  defraud  Richard  Fuller  and  Ano- 
ther," against  the  statute,  and  caused  the  said  M.  Gibbs  to  issue  his 
warrant  to  apprehend  the  plaintiff  for  the  said  supposed  offence,  and 
that  the  plaintiff  was  so  apprehended  and  taken  before  the  said  M. 
Gibbs,  and  obliged  to  enter  into  a  recognisance  for  his  appearance  ;  and 
that  he  did  afterwards  appear  before  Sir  George  Carroll,  Lord  Mayor 
of  London,  a  justice,  &c,  when  the  defendant  falsely  and  maliciously, 
and  without  probable  cause,  persisted  in  the  said  false  charges  against 
the  plaintiff,  u  but  which  said  last-named  justice,  having  heard  and  con- 
sidered all  that  the  defendant  and  his  witnesses  could  say  or  allege  against 
the  plaintiff,  touching  and  concerning  the  said  Supposed  offences,  r+aon 
or  either  of  them,  then,  to  wit,  on,  Ac,  adjudged  and  deter- 
mined that  the  plaintiff  was  not  guilty  of  the  said  supposed  offences* 
and  then  caused  the  plaintiff  to  be  discharged  out  of  custody,  fully 
acquitted  and  discharged  of  the  said  supposed  offences,  and  the  defend- 
ant hath  not  further  prosecuted  his  said  complaint,  but  hath  abandoned 
the  same,  and  the  said  complaint  and  prosecution  is  wholly  ended  and 
determined/'  By  reason  of  which,  &c,  the  plaintiff  hath  been  and  is 
greatly  injured,  &c. 

Plea — Not  guilty. 

It  appeared,  that,  on  the  23d  of  January,  1847,  the  defendant,  accom- 
panied by  a  clerk  of  Messrs.  Fuller,  the  bankers,  procured  a  warrant 
from  Alderman  Gibbs  to  apprehend  the  plaintiff,  "  to  answer  to  all  such 
matters  and  things  as  on  her  Majesty's  behalf  shall  be  objected  against 
him  by  Henry  Gerard  Ohrly,  for  feloniously  forging  in  this  city  a  certain 
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acceptance  to  a  certain  bill  of  exchapge  for  the  payment  of  £500,  with 
intent  to  defraud  R.  Fuller  and  another,  against  the  form  of  the  statute." 
On  this  warrant,  which  was  drawn  by  Mr.  Goodman,  the  chief  clerk  at 
the  Mansion  House,  the  plaintiff  was  apprehended  and  taken  before 
Alderman  Gibbs,  on  the  12th  of  February,  1847,  when  the  present 
defendant  deposed  that  he  believed  that  the  direction  in  the  corner  of  the 
bill  was  in  the  plaintiff's  handwriting,  from  its  similarity  to  the  plaintiff's 
handwriting. (a)  The  plaintiff  then  entered  into  a  recognisance  to  appear 
again  on  the  26th  of  February,  1847.  On  that  day  Mr.  Clarkson,  who 
had,  on  the  12th  of  February,  attended  as  counsel  for  the  prosecution, 
attended  again,  as  did  the  present  plaintiff  and  defendant ;  Mr.  Edwin 
James  and  Mr.  Kearsey  appearing  as  counsel  and  solicitor  for  the  present 
plaintiff.  On  that  examination,  several  witnesses  disproved  the  handwriting 
of  the  present  plaintiff,  to  every  part  of  the  bill  and  acceptance ;  and  it 
*6881  was  Prove(*  by  Mr.  * Kearsey,  that,  at  the  end  of  that  examination, 
Mr.  Edwin  James  said,  "  Mr.  Clarkson,  I  call  on  you  as  counsel 
for  Mr.  Ohrly  to  withdraw  the  charge,"  and  that  Mr.  Clarkson  did  so. 
On  the  examination  on  the  26th  of  February,  1847,  a  short-hand  writer 
attended,  and  his  notes  were,  by  consent,  read  in  evidence  on  the  present 
trial,  and  from  them  it  appeared  that  on  four  occasions  during  that  exami- 
nation the  present  defendant  was  alluded  to  as  being  the  prosecutor,  in 
the  following  manner : — 

Mr.  Jamee. — "  I  ask  my  friend,  whether,  <u  eouneel/or  Mr.  Ohrly,  he  presses  the  charge?" 

Mr.  Clarkton. — "  I  shall  take  the  liberty  of  respectfully  withdrawing  the  case  from  your  lord- 
ship's notice.  At  the  same  time  I  beg  to  state,  that,  although  I  adopt  that  course,  I  do  so  with* 
out  bating  one  jot  of  my  respect  for  the  testimony  given  by  Mr.  Ohrly.  I  have  no  doubt,  from 
that  Statement,  as  to  the  propriety  of  the  ttepe  he  has  taken." 

Mr.  Clementt. — "  I  cannot  think  of  allowing  so  foul  an  aspersion  of  my  character  to  rest  where 
it  is." 

Mr.  Clarheon. — "  I  have  no  doubt  Mr.  Ohrly  will  be  ready  to  meet  anything  before  another  tri- 
bunal." 

Mr.  Jamee. — "  The  question  now  is  for  a  jury  to  decide,  whether  there  were  reasonable  or  pro- 
bable grounds  for  supposing  that  Mr.  Clements  bad  boen  a  party  in  the  forgery  of  this  bill,  and 
whether  Mr.  Ohrly  was  justified  in  bringing  eueh  a  charge  againet  him." 

It  was  opened  by  Sir  F.  Thesiger,  for  the  defendant,  that  the  present 
defendant  had  not  made  any  charge  whatever  against  the  present  plain- 
tiff; but  that  Messrs.  Fuller  the  bankers  had  paid  the  forged  bill,  and 
that  they  were  the  prosecutors  of  the  charge  against  the  plaintiff;  and 
that  the  present  defendant  was  a  witness  only ;  and  that  the  Messrs. 
Fuller,  before  making  the  charge,  had  taken  the  opinion  of  Mr.  Clarksm^ 
he  being  their  counsel  at  both  the  examinations.  He  cited  the  case  of 
Eagar  v.  Dyott  £  Barman,  5  C.  &  P.  4. 

*6891       ***  was  Prove<*  ty  ^r*  James  Taylor,  that  he  was  employed 

J  by  Messrs.  Fuller  as  their  solicitor  to  prefer  the  charge  against 

the  present  plaintiff,  and  that  he  did  so,  and  retained  and  consulted  Mr. 

Clarkson  on  their  behalf  and  at  their  expense;  and  that  the  defendant 

(a)  The  bill  purported  to  be  a  bill  for  £500,  drawn  by  B.  Taylor  on  and  addressed  to  Mr.  H.  QL 
Ohrly,  Hackney,  and  accepted  by  him. 
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was  told  by  them  that  he  was  to  incur  no  expense,  and  was  to  be  a  wit- 
ness only.  It  was  also  proved  by  Mr.  Taylor  that  Messrs.  Fuller  de- 
fended the  present  action. 

Cockburn,  in  reply,  contended  that  the  present  defendant  had  held 
himself  out  as  being  the  prosecutor  of  the  charge ;  and  that,  having  done 
<#),  he  could  not  avoid  responsibility  by  any  secret  arrangement  between 
himself  and  Messrs.  Fuller. 

Lord  Denman,  G.  J.  (in  summing  up.) — Before  the  plaintiff  in  this 
case  can  entitle  himself  to  your  verdict,  you  must  be  satisfied  that  there  was 
malice,  and  I  must  be  satisfied  that  there  was  a  want  of  reasonable  and 
probable  cause.  Undoubtedly  the  charge  is  utterly  unfounded ;  and  I 
express  my  opinion  that  there  was  no  reasonable  or  probable  cause  for 
the  making  of  it.  In  my  opinion,  similarity  of  handwriting  is  not  enough 
to  constitute  probable  cause  for  charging  a  person  with  forgery  without 
evidence  of  other  circumstances,  and  parties  cannot  create  probable  cause 
by  referring  to  others,  whether  they  be  the  most  practised  attorneys  or 
the  most  experienced  counsel ;  and  there  are  strong  reasons  why  this 
should  not  exempt  them  from  responsibility.  If  there  be  want  of  pro- 
bable cause,  and  the  jury  find  that  there  was  malice,  parties  cannot  put 
the  matter  off  upon  their  attorneys  and  counsel.  There  is,  in  this  case, 
no  evidence  of  express  malice ;  you  will  say  whether  you  infer  it  from 
the  circumstances.  The  only  other  question  to  be  submitted  to  you  is, 
whether  the  defendant  "charged  the  plaintiff"  with  having  forged  the 
acceptance.  It  appears  that  Messrs/ Fuller  paid  the  bill,  and  that  they 
asked  *the  present  defendant  to  attend  as  a  witness.  The  term  r*aQQ 
"  prosecutor,"  though  commonly  used  in  cases  of  this  kind,  is  not 
strictly  applicable,  as  the  allegation  in  the  declaration  is,  that  the  de- 
fendant "  charged"  the  plaintiff  with  the  offence.  In  ordinary  cases,  the 
persons  who  set  the  officers  in  motion,  and  employ  the  attorney,  may  be 
generally  said  to  be  the  persons  who  make  the  charge,  and  not  any  other 
person,  who  may  be  only  a  witness  in  support  of  it.  In  the  present  case 
there  are  circumstances  which  are  new  and  very  peculiar.  In  the  first 
place,  the  defendant  and  a  clerk  of  Messrs.  Fuller  go  before  the  magis- 
trate when  the  warrant  is  granted,  and  this  warrant  is  to  apprehend  the 
plaintiff  "  to  answer  all  such  things  as  on  her  Majesty's  behalf  shall  be 
objected  against  him  by  Henry  Gerard  Ohrly%  for  feloniously  forging  in 
this  city  a  certain  acceptance  to  a  certain  bill  of  exchange"  for  £500. 
The  defendant  had  nothing  to  do  with  the  drawing  of  the  warrant ;  but 
still  it  shows  what  the  impression  was  at  the' time.  Mr.  Glarkson  is  con- 
sulted, and  he  attends  as  counsel  to  conduct  the  prosecution ;  and  Mr. 
Taylor  says,  that  all  this  was  done  for  Messrs.  Fuller ;  and  that  the  pre- 
sent defendant  only  attended  as  a  witness.  As  between  the  present 
defendant  and  Messrs.  Fuller,  there  is  no  doubt  that  Messrs.  Fuller  were 
the  prosecutors ;  but  the  plaintiff  knows  nothing  of  all  this  at  the  hearing 
before  Sir  George  Carrol,  whan  the  witnesses  disproved  the  handwriting 

2P 
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of  the  plaintiff  to  the  forged  bill  and  acceptance,  Mr.  Kearsey  states 
that  Mr.  James,  as  counsel  for  the  present  plaintiff,  said,  "  I  call  on  you, 
Mr.  Glarkson,  as  counsel  for  Mr.  Ohrly,  to  withdraw  the  charge ;"  and 
that  Mr.  Glarkson  withdrew  it.  The  short-hand-writer  also  states,  that 
on  four  different  occasions  during  that  examination  the  present  defend* 
ant  was  stated  to  be  the  prosecutor,  and  he  did  not  deny  that  character, 
and  no  one  then  said  that  he  was  not  the  prosecutor.  The  plaintiff's 
counsel,  Mr.  Gockburn,  says,  that  the  defendant  held  himself  out  as  the 
♦6911  Prosecutor*»  an<*  there  is  no  doubt,  that,  if  at  the  ^examination 
J  the  defendant  had  said,  "  I  am  the  prosecutor,"  he  could  not  have 
been  allowed  to  recede  from  it,  and  say,  "  I  am  not  so,  and  somebody 
else  is."  If  you  think  that  the  present  defendant  represented  himself  % 
as  the  prosecutor  of  this  charge,  and  if  you  think  that  the  evidence  given 
by  Mr.  Kearsey  and  the  short-hand-writer  is  correct,  and  that  the  defend- 
ant heard  what  was  said,  I  think  that  he  held  himself  out  as  the  person 
making  the  charge.  There  is,  certainly,  no  part  of  the  case  in  which 
Messrs.  Fuller  appeared  to  the  plaintiff  so  much  to  be  the  prosecutors  as 
the  defendant  did.  Tou  will,  therefore,  say  whether  you  are  satisfied 
that  the  present  defendant  represented  himself  as  the  prosecutor  when 
this  charge  was  made.  If  you  think  that  the  defendant  did  not  hold  him- 
self out  as  the  prosecutor,  and  that  the  Messrs.  Fuller  were  so  from  the 
beginning  to  the  end  of  the  matter,  or  if  you  think  that  there  was  no  malice, 
you  ought  to  find  for  the  defendant ;  otherwise,  for  the  plaintiff. 

Verdict  for  the  plaintiff— Damages,  £250. 

Cockburn  and  Edwin  James,  for  the  plaintiff. 

Sir  F.  Thesiger  and  Atherton,  for  the  defendant. 

[Attorneys — Hughes,  Kearsey  ft  Masterman,  and  J.  Taylor  J] 
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First  Sitting  in  Trinity  Term,  1848. 

BEFORE  BARON  PARKE. 

BRIANT  v.  DORMER,  WARDLE,  and  LEWIS.    Junel. 

fn  trover  a  written  demand  of  the  goods  signed  by  the  plaintiff,  and  attested  by  a  subscribing 
witness,  was  served  on  the  defendant : — Held,  that,  at  the  trial,  a  duplicate  original  of  this 
could  not  be  given  in  evidence  as  a  demand  bj  the  plaintiff,  without  calling  the  subscribing 
wi*ness,  but  tie  judge  allowed  it  to  be  read  as  a  paper  delivered  to  the  defendant  (thong* 
not  as  sent  by  the  plaintiff),  in  order  to  allow  the  plaintiff  (if  he  could)  to  show  anything  thai 
the  defendant  nad  said  or  done  in  consequence  of  it 

Trover  for  a  theatrical  stage  and  theatrical  properties. 
Pleas,  first,  not  guilty ;  second,  not  possessed. 
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It  appeared,  that,  by  a  written  agreement  made  on  the  29th  of 
December,  1845,  between  the  plaintiff  of  the  one  part,  and  the  three 
defendants  of  the  other  part,  the  plaintiff  agreed  to  allow  the  defendants 
the  use  of  the  stage  and  properties  in  question  for  the  exhibition  of  a 
boy  called  the  miniature  John  Bull,  for  one  year,  at  the  expiration  of 
which  the  stage  and  properties  were  to  be  returned  to*  the  plaintiff. 

It  was  proved  that  a  written  demand  of  the  goods  was  served  on  the 
defendants.  A  duplicate  original  of  it  was  produced ;  it  purported  to  be 
signed  by  the  plaintiff,  and  to  be  attested  at  the  bottom  on  the  left-hand 
side  by  a  subscribing  witness — "Witness,  John  Badcock."  The  sub- 
scribing witness  was  not  called. 

Humfrey,  for  the  defendant  Dormer. — This  is  no  demand  by  the 
plaintiff  unless  his  signature  to  it  is  proved  by  the  subscribing  witness. 
There  being  a  subscribing  witness,  he  must  be  called  to  prove  the  plain- 
tiff's signature. 

Parkk,  B. — I  cannot  receive  this  paper  as  being  signed  by  the  plain- 
tiff I  cannot  take  the  signature  to  be  of  the  'plaintiff's  hand-  r*gQQ 
writing  unless  it  is  proved  to  be  so  by  the  subscribing  witness.  L 
As  it  stands  at  present,  it  is  no  more  than  if  a  printed  paper  in  those 
words  had  been  left  with  the  defendants.  I  shall  receive  it  in  evidence 
as  a  paper  delivered  to  the  defendants,  but  not  from  the  plaintiff.  If  it 
can  be  shown  that  the  defendants  have  said  that  they  would  not  deliver 
to  the  plaintiff  the  goods  mentioned  in  that  paper,  it  may  be  important, 
and  the  acts  of  the  defendants  after  the  receipt  of  this  paper  may  also 
be  considered. 

Evidence  was  given  that  the  defendants  had  had  the  stage  broken  up, 
and  another  of  larger  dimensions  made  of  its  and  other  materials. 

Parke,  B. — If  the  stage  is  so  altered  that  it  cannot  be  delivered  up 
according  to  the  agreement,  that  would  be  a  conversion  of  it  by  the 
defendants* 

Verdict  for  the  plaintiff  for  102.,  the  value  of  the  stage. 

Crowder  and  Piggott,  for  the  plaintiff. 

Humfrey  and  John  Gray,  for  the  defendant  Dormer* 
~  Ogle,  for  the  other  defendants. 

[Attorneys — E.  Q-ovetty  and  Loche^  and  Pike.] 


♦SAYER  v.  GLOSSOP.    May  30.  [*694 

On  a  plea  of  coverture,  in  order  to  prove  the  defendant's  husband  alive,  a  witness  stated  that 
he  knew  the  handwriting  of  a  person  of  the  same  name,  and  had  corresponded  with  him,  and 
had  received  a  letter  from  him  since  the  action,  and  that  he  knew  that  person  to  be  the  same 
person  who  was  the  husband  of  the  defendant,  as  he  had  seen  the  marriage  register  of  the 
defendant  (of  which  he  produced  an  examined  copy),  and  ths  signature  to  it  was  of  the  hand- 
writing  of  his  correspondent : — Held,  that  this  evidence  was  receivable,  although  +he  marriage 
register  was  not  produced  on  the  trial. 


J 


G94  SAYER  t>.  GLOSSOP.   Ex.  T.  T.  1848. 

Assumpsit  by  the  plaintiff  as  the  endorsee,  against  the  defendant  as 
the  acceptor  of  a  bill  of  exchange  for  33?.,  dated  the  11th  of  July, 
1847,  payable  three  months  after  date.  Plea,  that  at  the  time  of  the 
acceptance  the  defendant  was  the  wife  of  Joseph  Glossop,  who  is  still 
living.     Replication,  taking  issue  on  this  plea. 

The  present  action  was  brought  in  the  month  of  January,  1848. 

To  prove  the  plea  an  examined  copy  of  the  register  of  the  marriage 
of  the  defendant  and  one  Joseph  Glossop  at  Marylebone  church,  on  the 
21st  of  October,  1812,  was  produced  by  a  witness  named  Wright,  and 
the  identity  of  the  defendant  was  proved  by  her  mother,  who  stated 
that  on  the  day  mentioned  in  the  register,  her  daughter,  the  defendant, 
and  Joseph  Glossop  went  from  her  house  to  be  married,  and  that  they 
lived  together  from  that  time  as  husband  and  wife  till  their  separation, 
which  took  place  more  than  twenty  years  ago.(a) 

To  prove  that  Joseph  Glossop,  the  husband,  was  alive,  the  witness, 
*fi9  VI  Wright,  stated  that  he  knew  one  Joseph  *  Glossop,  and  that  he 
J  had  last  seen  him  in  the  year  1888,  when  he  went  abroad,  and 
that  he  had  corresponded  with  him  since  and  knew  his  handwriting,  and 
that  he  had  received  a  letter  from  him  from  America  on  the  25th  of 
April,  1848 ;  and  to  prove  that  this  Joseph  Glossop  was  the  same 
Joseph  Glossop  who  had  married  the  defendant  at  Marylebone  church, 
this  witness  stated  that  he  had  seen  the  signature  of  Joseptt  Glossop  in 
the  original  marriage  register  at  Marylebone  church,  and  that  it  was  of 
the  handwriting  of  his  correspondent,  from  whom  he  had  received  the 
letter  in  April,  1848. 

The  original  marriage  register  was  not  produced. 

P.  M'Mahon,  for  the  plaintiff,  objected  that  the  witness  ought  not  tc 
be  allowed  to  speak  of  the  handwriting  of  the  signature  in  the  marriage 
register  without  its  being  produced. 

Park*1!,  B.,  held  that  the  evidence  was  receivable,  and  that  the  non- 
production  of  the  register  merely  went  to  the  value  of  the  evidence. 

Verdict  for  the  defendant^) 

P.  M'Mahon,  for  the  plaintiff. 

Huddhstone,  for  the  defendant. 

[Attorneys — R.  Warneford,  and  In  per$onJ] 


(a)  In  the  ease  of  Birt  r.  Bartow,  Doug.  171,  Lord  MantJUld,  C.  J.f  said,  u  As  to  the  proof  ^ 
identity,  whatever  is  to  flic  i  en  t  to  satisfy  a  jury  is  good  evidence.  Suppose  the  bellringen  ven 
called,  and  proved  that  they  rang  the  bells  and  came  immediately  after  the  marriage  and  wff* 
paid  by  the  parties — suppose  the  handwriting  of  the  parties  was  proved — suppose  persons  calW 
who  were  present  at  tbe  wedding-dinner/'  Ac.  And  Mr.  Justioe  BulUr  said,  "  In  this  ease  ts< 
wife's  maiden  name  was  Harriet  Champneys — suppose  a  maid-servant  had  proved  thst  d* 
always  went  by  that  name  till  the  day  of  the  marriage ;  that  she  went  ont  that  day,  and  ft 
W  return  and  ever  since  was  called  Mrs.  Birt,— surely  that  would  have  been  evidenee  of  ti« 
Identity." 

(©)  See  the  ease  of  Woodgaf  v.  Potto,  ante,  p.  457,  and  the  note  to  that  case. 
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On  a  subsequent  day  P.  M'Mdhon  applied  for  a  new  trial,  on  the 
ground  that  the  proof  of  the  handwriting  of  Joseph  Glossop  in  the  mar- 
riage register  had  been  improperly  received,  but  the  court  refused  a  rule, 
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on  the  ground  tnat,  as  *the  persons  who  had  the  custody  of  parish 
registers  were  not  bound  to  produce  them  on  a  subpoena  duces 
tecum,  such  registers  must  be  treated  in  the  same  way  as  writings  which 
could  not  physically  be  produced,  such  as  writing  with  chalk  on  a  wall, 
and  the  like.(a) 

(a)  As  to  the  admissibility  of  examined  oopies  of  documents  of  a  publio  nature,  and  the  reasons 
for  it,  see  the  oase  of  Rex  r.  Lord  George  Gordon,  Pong.  591,  and  the  oase  of  Sir  Watkin  Wit~ 
liame  Wynne  t.  MiddUton,  Id.  p.  593,  n.  3.  In  the  ease  of  Bex  r.  Fvreey,  6  0.  4  P.  81,  which 
was  an  indictment  for  maliciously  stabbing  a  policeman,  secondary  evidence  was  received  of 
the  content*  of  a  placard  fixed  np  to  a  wall  in  Cold  Bath  Fields,  cautioning  persons  against  at- 
tending an  unlawful  assembly ;  and  in  the  oase  of  Doe  d.  CoyU  t.  CoU,  Id.  395,  which  was  an 
ejectment  by  a  vicar  to  recover  a  school-house,  parol  evidence  was  given  for  the  defendant  of  an 
inscription  on  a  tablet  in  the  parish  church. 


PROMOTION. 

In  the  vacation  after  Hilary  Term,  1848,  John  Romilly,  Esq.,  one 
of  her  majesty's  counsel  learned  in  the  law,  was  appointed  solicitor- 
general,  vice  Sir  David  Dundat,  Knight. 


'COURT  OF  COMMON  PLEAS-  [*«9T 


Sittings  at  Westminster  after  Easier  Term,  1848, 


BEFORE    LORD  CHIEF  JUSTICE  WILDE. 


SAWYER  v.  LANGFORD.    May  15. 

A.  contract  to  pay  the  differences  which  might  become  due  between  the  parties  on  the  settling- 
day  on  the  sale  of  gome  Consols,  is  void  under  7  Geo.  2,  c  8. 

Trover  for  certain  scrip  shares  in  the  South  Yorkshire,  Doncaster, 
and  Goole  Railway  Company.  The  shares  had  been  deposited  with  the 
defendant,  who  was  a  stock-broker,  as  a  security  for  the  differences  which 
might  become  due  between  the  plaintiff  and  the  defendant,  on  the  settling- 
day,  on  the  sale  of  some  Consols.  A  few  days  before  the  settling-day, 
the  plaintiff  demanded  the  shares,  which  the  defendant  refused  to  re- 
earn,  and  gave  notice  that  he  would  sell  them,  to  recover  the  balance 
due  to  him  by  the  plaintiff  on  the  differences.  He  sold  them  accordingly, 

vol.  n. — 57  2  p  2 
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and  the  present  action  was  brought  to  recover  their  value.   The  defend- 
ant was  not  a  sworn  broker  of  the  city. 

Wilde,  C.  J. — I  must  direct  the  jury  to  find  for  the  plaintiff  in  this 
case.  There  is  no  fact  to  go  to  the  jury.  The  defendant  is  not  a  sworn 
broker,  and,  under  7  Geo.  2,  c.  8,  the  contract  he  entered  into  with  the 
plaintiff  was  illegal,  as  a  gambling  transaction :  Child  v.  Matey,  8  T.  R. 
610.  As  the  transaction  was  not  legal,  the  defendant  was  not  in  a  posi- 
tion to  claim  a  lien  on  the  shares  deposited  as  a  security.  The  jury,  there- 
fore, must  find  a  verdict  for  the  plaintiff,  for  the  highest  amount  for 
which  the  shares  could  have  been  sold.  Verdict  accordingly. 

♦fiQftl       *^he  learned  Judge  gave  leave  to  move  to  enter  a  verdict  for 
*  the  defendant,  or  a  nonsuit,  if  the  Court  above  should  be  of  opi- 
nion that  the  transaction  was  legal. 

Cockburn,  Gray,  and  Snow,  for  the  plaintiff. 

ByleSy  Serjt.,  and  Jones,  for  the  defendant. 

[Attorneys — Hutsony  and  Brown.'} 


Sittings  in  Trinity  Term. 


LORD  v.  HALL.    May  26. 

Where  an  agent  is  authorised  to  endorse  ihe  name  of  his  principal,  he  may  do  so  by  the  inttro- 
mentality  of  a  third  party. 

Assumpsit  on  a  bill  of  exchange,  drawn  by  the  defendant,  and  payable 
to  one  Shuttleworth,  and  endorsed  by  him  to  the  plaintiff.  Shuttleworth's 
wife  was  in  the  habit  of  arranging  her  husband's  business,  and  was 
authorized  to  endorse  bills,  &c,  in  his  name.  She  directed  her  daughter 
to  endorse  his  name  to  the  bill,  which  was  the  subject  of  this  action ;  she 
did  so  in  her  mother's  presence. 

Humfrey,  for  the  defendant,  contended,  that,  on  the  principle  <<  dele- 
gatus non  delegare  potest,"  Mrs.  Shuttleworth  could  not  delegate  her 
own  authority  to  her  daughter.  Hence,  that  the  endorsement  was  in- 
valid. 

Williams,  J.,  overruled  the  objection. — The  daughter  was  to  be  con- 
sidered merely  as  her  mother's  instrument,  not  her  delegate.  Had  Mrs. 
Shuttleworth  attached  the  signature  by  means  of  a  machine,  no  objection 
could  have  been  raised ;  and  there  was  no  difference  between  an  inani- 
mate machine  and  a  living  one.  Verdict  for  plaintiff. 

Whitehurst  and  Hunter,  for  the  plaintiff. 

Humfrey,  for  the  defendant. 

[Attorneys — Toulton,  and  Mayler.] 
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*  Sitting  a  at  Westminster  after  Trinity  Term,  1848.        [*699 

BEFORE   MR.   JUSTICE   WILLIAMS. 

( Who  sat  for  the  Lord  Chief  Justice.) 
SMITH  v.  PRITCHARD  and  Others.    June  19. 

Under  the  9  £  10  Viet  o.  05  (Small  Debt*  Act),  to  take  advantage  of  want  of  notice  of  action, 

it  most  be  specially  pleaded. 
The  High  Bailiff  of  L.,  who  has  transferred  a  warrant  to  the  High  Bailiff  of  S.,  is  not  responsible 

for  acts  afterwards  done  under  colour  of  such  warrant 

Case  for  trespass  and  false  imprisonment  The  action  was  brought 
against  W.  T.  Pritchard,  High  Bailiff  of  the  Lambeth  County  Court, 
W.  Pritchard,  High  Bailiff  of  the  Southwark  County  Court,  and  two 
sub-bailiffs.  It  appeared  in  evidence,  that  the  Judge  of  the  Lambeth 
County  Court  had  ordered  the  son  of  the  plaintiff  to  be  imprisoned  for 
twenty  days,  for  neglecting  to  pay  the  costs  of  an  Action  in  that  court, 
in  which  he  had  been  unsuccessful ;  and  a  warrant  for  his  apprehension 
had  been  put  into  the  hands  of  the  defendant,  W.  T.  Pritchard.  In  con- 
sequence of  the  party  not  being  found  within  his  jurisdiction,  and  from 
information  as  to  the  place  of  his  concealment,  the  warrant  was  trans- 
ferred, pursuant  to  the  13th  section  of  8  &  9  Vict.,  to  the  other  defendant, 
W.  Pritchard,  and  by  him  given  to  the  sub-bailiffs,  to  execute.  Under 
colour  of  executing  this  process,  the  trespass  and  false  imprisonment 
complained  of  were  committed  by  them. 

Humfrey,  for  the  defendants,  objected,  first,  that  no  notice  of  action 
had  been  given,  as  directed  by  the  act;  and,  secondly,  that,  as  to  one  of 
the  defendants,  W.  T.  Pritchard,  no  cause  of  action  had  been  shown.  He 
was  responsible  only  for  acts  done  under  colour  of  his  authority ;  and, 
when  he  had  signed  and  handed  over  the  warrant  to  W.  Pritchard,  as 
the  act  directs,  his  authority  and  responsibility  ceased. 

*Byles,  Serjt.,  for  the  plaintiff,  contended,  as  to  the  first  point,  rj(t7ftn 
that,  unless  the  want  of  notice  of  action  was  pleaded,  the  defend-  "- 
ants  could  not  take  advantage  of  it ;  and,  as  to  the  second  point,  that 
the  33d  section  of  the  act  made  the  high  bailiff  responsible  for  all  acts 
and  defaults  of  himself  and  of  all  bailiffs  employed  under  him. 

Williams,  J.,  overruled  the  objection  as  to  want  of  notice ;  as  to  the 
second  point,  he  was  of  opinion  that  the  defendant,  W.  T.  Pritchard,  was 
not  liable.  What  was  done  at  Southwark,  under  authority  of  the  trans 
f erred  warrant,  would  not  affect  the  High  Bailiff  of  Lambeth.  The 
duties  of  high  bailiffs  might  be  taken  to  be  analogous  to  those  of  sheriffs. 
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The  learned  Judge  gave  Byle%  leave  to  move  the  Court  above,  as  to 
the  second  part. 

As  to  W.  T.  Pritchard — Verdict  for  the  defendant. 
As  to  others — Verdict  for  the  plaintiffs. 
Byles,  Serjt.,  and  Bovill,  for  the  plaintiff. 
Humfrey  and  Barman,  for  the  defendants. 

[Attorneys — Lofts  £  Potter,  and  Dean.'] 


♦701]  *HARGRAVE  v.  HARGRAVE.    June  22. 

Where  the  legitimacy  of  ft  party  was  the  question  in  dispute,  and  a  witness  deposed  to  certain 
expressions  of  the  mother,  tending  to  bastardise  the  child : — fftldy  that  the  evident*  ni 

admissible. 

This  was  an  issue,  sent  down  by  the  Master  of  the  Rolls,  to  try  the 
legitimacy  of  the  plaintiff — whether  or  not  he  was  the  child  of  John 
Hargrave,  by  Mary  his  wife.  The  parties  had  been  living  separate  for 
several  years,  but  not  altogether  without  possibility  of  access.  In  the 
course  of  the  cause,  a  witness  deposed,  that  when  she  first  discovered 
the  existence  of  the  plaintiff,  then  a  child,  Mary  Hargrave,  his  mother, 
begged  her,  on  her  knees,  to  conceal  his  existence  from  her  husband. 

Wilkins,  Serjt.,  for  the  plaintiff,  objected  to  this  evidence  being  receired, 
on  the  ground  that  it  was  contrary  to  the  rule  of  law,  that  the  statements 
of  a  parent  tending  to  bastardize  his  issue  cannot  be  given  in  evidence. 

The  objection,  however,  was  overruled  by  the  Court. 

Verdict  for  the  defendant. 

Butt,  WUhinSy  Serjt.,  Greenwood,  and  Pullen,  for  the  plaintiff. 

Ohannelly  Serjt.,  Byles,  Serjt.,  Adolphus,  and  WiUcin*,  for  the 
defendant. 

[Attorneys— (7.  Fiddley,  Smith,  and  Wiltham  #  Co.] 


*702]  *  Sittings  at  Guildhall  after  Trinity  Term,  1848. 

BEFORE   MR.  JUSTICE  WILLIAMS. 

( Who  sat  for  the  Lord  (Thief  Justice.) 
GRAHAM  and  Another  v.  COX  and  Another.    July  10. 


1st  A  written  acknowledgment  of  a  loan,  accompanied  by  an  undertaking  to  repay  it,  < 

read  in  evidence,  unless  stamped  as  a  promissory  note. 
2d.  In  an  action  by  assignees,  proof  that  a  check  for  a-  certain  ram  in  defendant's  frov  «m 

drawn  by  the  bankrupts  upon  their  bankers,  and  that  the  amount  thereof  was  plaatd  fc> 

their  bankers  to  the  defendants'  credit,  no  evidence  to  go  to  the  jury  of  a  loan  of  BMnaj  » 

the  defendants  by  the  bankrupts. 
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Debt. — The  plaintiffs  in  this  action  were  the  assignees  of  the  Tring, 
Reading,  and  Basingstoke  Railway  Company,  which  was  formed  in  the 
course  of  the  year  1845,  and  became  bankrupt  in  October,  1846.  The 
defendants  were  members  of  the  Stock  Exchange.  The  action  was  brought 
to  recover  the  sum  of  6,300Z.,  alleged  to  have  been  lent  by  the  Company 
to  the  defendants,  with  interest.  A  document,  which  contained  an 
acknowledgment  of  the  loan  by  the  defendants,  and  an  undertaking  to 
repay  it  with  interest  at  the  rate  of  51.  per  cent,  per  annum,  and  which 
was  stamped  as  an  agreement,  was  tendered  in  evidence  to  prove  the  loan. 

Channellj  Serjt.,  for  the  defendants,  objected  to  the  instrument  being 
read,  on  the  ground  that  it  ought  to  have  been  stamped  as  a  promissory 
note. 

The  learned  Judge  held,  that  the  objection  was  good,  and  that  the 
document  could  not  be  read. 

Evidence  was  then  given  that  the  chairman  of  the  Company,  the  Hon. 
Henry  Berkley,  and  the  directors,  had  drawn  a  check  upon  the  bankers 
of  the  Company,  in  favour  of  the  defendants,  for  the  sum  of  6,300Z., 
the  amount  sued  for  in  this  action;  and  also,  that  the  defendants* 
bankers  had  placed  the  amount  of  the  check  to  their  credit. 

Channelly  Serjt.,  contended,  that  there  was  no  evidence  to  go  to  the  jury 
of  any  loan  to  the  defendants.    The  *point  to  be  proved  was,  that  |-*7qo 
the  check,  which  had  been  drawn  by  the  directors  of  the  Company,  *- 
described  a  loan  to  the  defendants ;  of  this  there  wa*  no  evidence  what- 
ever. 

Byles,  Serjt.,  for  the  plaintiffs,  submitted  that,  under  the  circumstances, 
and  in  default  of  any  evidence  that  the  check  was  given  for  any  other 
purpose,  the  facts  proved  amounted  to  some  evidence  of  a  loan  to  the 
defendants  by  the  Company.     If  so,  the  case  must  go  to  the  jury. 

Williams,  J.,  was  of  opinion  that  he  ought  to  direct  a  verdict  for  the 
defendants. 

There  was  no  evidence  of  any  loan.  Nonsuit. 

JByles,  Serjt.,  and  Bowling,  Serjt.,  for  the  plaintiffs. 

Channell,  Serjt.,  Willes,  and  C.  L.  Pollock,  for  the  defendants. 
[Attorneys — Joyce,  and  Dod.] 


Sittings  at  Westminster  after  Michaelmas  Term%  1848. 


BEFORE  LORD   CHIEF  JUSTICE  WILDE. 


FLOWER  v.  SHAW,  Esq.,  and  Others.    Dec.  4. 

In   debt  by  payee  against  makers  of  a  banker's  check,  in  which  the  defendants  pleaded  that 
ffr«%y  did  not  make  the  check,  the  defendants'  signatures  were  admitted,  but  it  was  opened  for 
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the  defendants,  that  the  defendant*,  who  were  directors  of  a  company,  of  which  the  plaintiff 
was  secretary,  kept  blank  checks,  with  their  signatures  to  them,  in  a  book,  and  that  this  cheek 
was  one  of  those  filled  up  by  the  plaintiff  withont  authority.  The  judge  intimated,  that  this 
would  be  a  forgery,  even  though  the  whole  sum  the  check  was  drawn  for  was  due  to  the 
plaintiff.  The  plaintiff's  counsel  elected  to  be  nonsuited,  and  the  judge  ordered  the  check  to  bs 
impounded  in  the  hands  of  the  associate,  but  would  not  order  the  plaintiff  to  be  taken  into 
custody,  as  no  evidence  of  any  forgery  had  been  given,  and  the  whole  matter  rested  on  the 
statement  of  counsel  only. 

Debt  by  the  plaintiff,  as  payee,  against  the  defendants,  as  makers  of 
a  check  upon  a  banker  for  7842.  10*. :  Second  count  for  work  and 
*7(\at\  l&bour*  Fleas,  JYrtf,  that  the  ^defendants  did  not  make  the 
J  check.  Secondly j  that  it  was  obtained  by  fraud.  Thirdly,  that 
it  was  given  by  the  defendants  to  the  plaintiff  by  mistake ;  and,  Fourthly, 
to  the  second  count,  never  indebted. 

The  signatures  of  the  defendants  to  the  check  were  admitted,  and  the 
check  was  put  in  and  read. 

It  was  opened  by  Whitehur9ty  for  the  defendants,  that  the  plaintiff 
had  been  secretary  to  the  Cattle  Insurance  Association,  of  which  the 
defendants  were  directors ;  and  that  the  defendants  as  directors  signed 
blank  checks  in  a  book,  which  checks  were  to  be  filled  up  afterwards ; 
and  the  defendants  had  signed  this  check  in  blank  in  the  book  which 
contained  eighty-two  blank  checks  so  signed ;  and  that  the  plaintiff  had 
filled  it  up  in  favour  of  himself,  without  the  authority  of  the  defendants: 
the  body  of  the  check  being  in  his  handwriting,  and  nothing  being  writ- 
ten on  the  counterfoil. 

Wilde,  C.  J.—* If  the  plaintiff  took  the  check  from  the  book  in  blank, 
and  filled  it  up  without  authority,  that  is  a  forgery ;  and  the  fact,  that 
all  the  money  was  really  due  to  him,  makes  no  difference. 

Byles,  Serjt.,  for  the  plaintiff. — As  I  am  not  at  all  prepared  to  meet 
this  statement,  and  it  comes  on  me  by  surprise,  I  shall  elect  to  be  non- 
suited. Nonsuit. 

Whitehurst  asked  the  Lord  Chief  Justice  to  order  that  the  check 
should  be  impounded  in  the  hands  of  the  Associate. 

Byles,  Serjt.,  objected  to  the  check  being  impounded. 
*7rtTi      Wilde,  C.  J. — Impounding  the  check  only  amounts  to  *this: 
J  that  it  shall  be  sure  to  be  forthcoming  at  a  future  time  when  it 
may  be  wanted. 

Whitehurst  asked  the  Lord  Chief  Justice  to  order  the  plaintiff  to  be 
taken  into  custody. 

Wilde,  C.  J. — I  shall  not  do  that,  as  no  evidence  has  been  given 
before  me  of  any  forgery  whatever :  it  all  rests  on  Mr.  Whitehurst 
statement,  made  from  his  instructions. 

The  check  was  kept  by  Mr.  Claude  Wilde,  the  Associate.(a) 

(a)  As  to  the  mode  of  proceeding  where  the  jury,  on  a  trial  at  Nisi  Prios,  find  by  their  ver- 
dict that  a  felony  has  been  committed,  see  the  case  of  Prouer  r.  Bowc,  2  C.  A  P.  421,  aad  ifce 
notes  to  that  case. 
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yles9  Serjt.,  and  22.  Vaughan  Richards,  for  the  plaintiff. 
Whitehurst,  Johnston,  and  Wood,  for  the  defendants. 
[Attorneys — Bisgood,  and  Oliver.'] 


Sittings  at  Guildhall  after  Michaelmas  Term,  1848. 


BEFORE   LORD   CHIEF  JUSTICE  WILDE. 


MONCRIEFF  and  Others  v.  READE  and  Others.    Dec.  15. 

Where,  after  recital  of  two  several  contracts  between  the  partief,  the  declaration  alleged  that 
they  agreed  to  consolidate  them,  but  the  several  contracts  alone  were  proved  in  evidence,  and 
the  fact  of  an  agreement  to  consolidate  was  negatived: — Held,  that  the  variance  was  fatal,  and 
that  the  Court  would  not  amend  the  declaration. 

Assumpsit. — The  action  was  brought  to  recover  damages  for  non- 
acceptance  of  a  quantity  of  rye-meal,  which  had  been  purchased  by  the 
defendants  from  the  plaintiffs.  The  declaration,  after  setting  out  two 
several  contracts  for  the  purchase  of  rye-meal,  dated  the  4th  of  March, 
1847,  and  the  9th  of  March,  1849,  respectively,  went  on  to  allege, 
*that,  "  after  the  making  of  the  said  contracts,  and  before  the  r*7CiP 
performance  of  either  of  them,  or  any  part  thereof,  to  wit,  on  the  "- 
9th  of  March,  1849,  it  was  agreed  by  and  between  the  plaintiffs  and  the 
defendants  that  the  said  contracts  should  be  considered  as  one  contract, 
and  should  in  all  respects  be  performed  by  the  plaintiffs  and  the  defend- 
ants as  if  the  same  had  been  one  contract  for  the  sale  of  the  said  quan- 
tities of  meal."  Plea,  non  assumpsit. — The  original  contracts  were 
proved,  but  the  result  of  the  evidence  was,  that  both  the  plaintiffs  and 
the  defendants  had  considered  them  distinct  contracts.  Under  these 
circumstances — 

Cockburn,  for  the  defendants,  submitted  that  the  plaintiffs  must  be 
nonsuited,  on  the  ground  that  the  declaration  was  not  supported  by  the 
evidence.  The  defendants  by  their  plea  had  taken  issue  upon  the  con- 
tract as  stated  in  the  declaration. 

Byles,  Serjt.,  for  the  plaintiffs,  applied  to  the  Court  to  amend  the 
declaration,  by  striking  out  that  part  which  referred  to  the  consolidation 
of  the  two  contracts. 

Wilde,  G.  J.,  wag  of  opinion  that  he  ought  not  to  make  the  amend- 
ment proposed,  and  that  the  objection  was  fatal.  Nonsuit. 

Byles,  Serjt.,  and  Cleasby,  for  the  plaintiffs. 

Cockburn,  Channell,  Serjt.,  and  Tomlinson,  for  the  defendants. 
[Attorneys — Gillinan,  and  Tucker  $  Co.] 


*708] 


defendant. — The  plaintiff  was  bound  by  this  agreement  to  accept 


whatever  sum  the  board  of  guardians  might  think  reasonable.  The  cue 
of  Taylor  v.  Brewer,  1  M.  &  S.  290,  was  exactly  in  point.  There,  the 
plaintiff  had  performed  work  for  the  committee  for  the  management 
of  the  sale  of  lottery  tickets,  under  a  resolution  entered  into  by  them, 
that  such  remuneration  should  be  made  as  should  be  deemed  right ;  and 
it  was  held,  that  an  action  would  not  lie  to  recover  a  recompense.  Lord 
Ellenborough  distinguished  the  case  from  that  of  Peacock  v.  Peacock, 
2  Camp.  N.  P.  45,  where  the  defendant  had  expressly  told  the  plaintiff, 
that  he  should  have  some  share  in  his  business,  and  had  only  left  the 
particular  share  he  was  to  have  unsettled.    In  the  case  then  before  him, 
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♦707]         ^Sittings  at  Westminster  in  Easter  Term,  1849. 

BEFORE  MR.   JUSTICE  MAULE. 

(  Who  sat  for  the  Lord  Chief  Justice.) 
BIRD  v.  M'GAHEY,  Public  Officer.     April  25. 

1st.  Under  a  count  of  "quantum  meruit,"  evidence  of  skill  is  admissible.  I 

2d.  On  a  parol  contract  with  a  public  board  to  perform  certain  work  and  labour,  for  whatever  j 

"  recompense  the  board  might  allow  as  right  and  proper/'  an  action  will  lie  to  recover  a  reason-  I 

able  recompense,  although  the  board  tender  what  they  consider  right  and  proper.  1 

Assumpsit  for  work  and  labour  as  a  surgeon.  The  defendant  was 
sued  as  the  public  officer  of  the  Board  of  Guardians  of  the  parish  of  St  j 

Pancras.     A  verbal  agreement  had  been  made  on  behalf  of  the  board  ] 

of  guardians  with  the  plaintiff  to  attend  a  number  of  pauper  children 
who  had  been  attacked  by  Asiatic  cholera v  and  been  in  consequence  re- 
moved to  an  infirmary  apart  from  the  workhouse.  The  plaintiff  "  was  to 
receive  whatever  remuneration  the  board  of  guardians  should  allow  a* 
right  and  proper."  He  attended  the  children  accordingly  for  several 
weeks,  and  on  the  termination  of  his  services  the  board  voted  him  die 
sum  of  501.  as  a  remuneration.  This  he  refused  to  accept,  as  insufficient, 
and  as  they  declined  to  increase  the  amount,  he  brought  the  present 
action.  In  the  course  of  the  cause,  evidence  was  tendered  to  prove  the 
plaintiff's  skill  as  a  surgeon. 

Byles,  Serjt.,  for  the  defendant,  objected :  evidence  of  scientific  abi- 
lity was  inadmissible.  Lord  Lyndhurst  had  ruled,  in  a  case  where  a 
chorister  brought  an  action  against  the  dean  and  chapter  of  St.  Paul's, 
that  evidence  of  skill  in  singing  was  inadmissible. 

Maulb,  J.,  overruled  the  objection. — Under  a  count  of  quantum  me- 
ruit, he  thought  evidence  of  skill  was  admissible. 

At  the  close  of  the  plaintiff's  case — 

*Byles,  Serjt.,  submitted,  that  there  must  be  a  verdict  for  the 
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Lord  Ellenborough  held,  that  the  plaintiff  had  thrown  himself  on  the 
mercy  of  those  with  whom  he  contracted.  The  same  principle  is  dedu- 
cible  from  the  case  of  Morgan  v.  Birnie,  9  Bing.  672,  8  M.  &  Sc.  76, 
which  decided,  that,  where  a  third  party  was  to  fix  the  amount  of  wages 
to  be  paid,  an  action  would  not  lie,  until  such  third  party  had  fixed  the 
amount,  as  that  would  be  in  the  nature  of  a  condition  precedent.  Here 
the  board  were  to  fix  the  amount  which  was  to  be  allowed  as  right  and 
proper.  The  case  of  Bryant  v.  Flight,  5M.&W.  114,  is  not  applicable, 
although  the  terms  of  the  contract  are  not  perhaps  distinguishable ;  for 
there  nothing  had  been  paid  to  the  plaintiff.  The  Court  held,  that  the 
just  interpretation  of  the  contract  was,  that  some  remuneration,  at  all 
events,  was  to  be  paid,  and  that  the  jury  was  to  ascertain  how  much  the 
defendant,  acting  bond  fide,  would  or  ought  to  have  awarded.  Here 
the  board  has  made  its  award,  and  there  is  no  ground  for  a  jury  to 
interpose,  even  granting  that  the  above  interpretation  is  more  correct 
than  that  in  Taylor  v.  Brewer. 

Maule,  J. — This  case  is  distinguishable  from  that  of  *  Taylor  r*7 aq 
v.  Brewer,  in  which  the  plaintiff  proceeded  on  a  contract  made 
by  a  written  resolution.  Here  there  was  no  formal  written  contract 
entered  in  the  minutes  of  the  board  of  guardians,  but  a  verbal  agreement 
only.  I  will  leave  it  to  the  jury,  to  ascertain  what  the  board,  acting 
bon&  fide,  ought  to  have  awarded.  Verdict  for  the  plaintiff. 

Wilkins,  Serjt.,  and  Atkinson,  for  the  plaintiff. 

Byles,  Serjt.,  for  the  defendant. 

[Attorneys — Jenkins,  and  Heath,  junJ] 


NEILE  v.  JAKLE.    April  26. 

A  statement  made  in  the  plaintiff's  hearing,  although  not  in  her  presence,  is  evidence  against  her. 

Case  for  false  imprisonment  and  malicious  prosecution.  In  the  course 
of  the  cause  a  witness  stated,  that,  on  one  occasion,  the  plaintiff  was  in 
the  kitchen  of  the  defendant's  house,  that  no  one  else  was  there,  and 
that  the  defendant's  wife  stood  at  the  head  of  the  kitchen-stairs,  and  said 
something  in  a  tone  of  voice  loud  enough  for  the  plaintiff  to  hear. 

On  Wilkins,  Serjt.,  proposing  to  ask  what  it  was  the  defendant's  wife 
said — 

Whitehurst,  for  the  plaintiff,  objected  to  the  question,  on  the  ground 
that  the  only  principle  on  which  such  questions  were  allowed,  was,  that 
if  statements  were  made  in  the  presence  of  a  party,  he  had  an  opportu- 
nity of  contradicting  them  if  untrue ;  in  this  case  the  plaintiff  was  not 
present. 

Wilkins,  Serjt.,  contended,  that  as  the  plaintiff  could  hear  what  was 
said,  she  might  have  contradicted  it  if  untrue,  although  she  was  not 
actually  present. 

vol.  n.— 58  2  Q 
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#71ft1       *Maule,  J.,  held  that  the  question  might  be  put* 
J        Whitehurst,  for  the  plaintiff. 
Wilkins,  for  the  defendant. 

[Attorneys — Oliver,  and  Steele.'] 


Sittings  at  Westminster  after  Easter  Term,  1849. 


BEFORB  LORD  CHIEF  JUSTICE  WILDE. 


NEILAtJ  v.  HANNY  and  Others.    May  10. 

1st  Where  the  defendants  meddled  with  and  took  an  Inventory  of  the  plaintiff's  goods,  and  gire 

him  notice  they  had  distrained  them : — Held,  that  there  was  sufficient  evidence  to  go  to  the 

jury  of  a  conversion  of  the  goods  to  the  defendant's  own  use. 
2d.  Where  it  appears  to  the  Court  that  one  of  several  defendants  has  been  joined  in  the  actios 

merely  to  exclude  his  evidence,  it  will  direct  a  verdict  to  be  entered  for  him  at  the  close  of  the 

plaintiff's  case. 

Case  for  an  illegal  distress,  with  a  count  in  trover.  It  appeared  in 
evidence,  that  some  of  the  defendants  had  entered  the  plaintiff's  premises, 
taken  an  inventory  of  his  goods,  and  moved  them  about  in  the  rooms  in 
which  they  were  placed,  but  had  not  actually  carried  them  away.  Another 
of  the  defendants  gave  the  plaintiff  notice  that  he  had  caused  his  goods 
to  be  distrained,  and  that  they  would  be  forthwith  sold,  unless  the  plain- 
tiff paid  a  certain  sum,  which  he  alleged  to  be  due  for  rent  of  the  premises. 
Against  one  of  the  defendants  no  material  evidence  was  adduced. 

Channell,  Serjt.,  for  the  defendants,  submitted,  that  as  to  the  count 
in  trover  there  was  no  evidence  to  go  to  the  jury  of  a  conversion  of  the 
goods  to  their  own  use  by  the  defendants.  There  must  be  at  least  such 
an  asportaverunt.  as  would  support  an  action  in  trespass. 

Wilde,  C.  J. — I  cannot  say  there  is  no  evidence  of  conversion.    The 

question  is,  quo  animo  did  the  defendants  meddle  with  the  plaintiff's 

*7i  n  800(k?     ^  tney  assumed  *dominion  over  them,  that  would  imply 

J  a  conversion.     Under  all  the  circumstances  the  case  must  go  to 

the  jury. 

Channelly  Serjt.,  then  prayed  that  a  verdict  might  be  immediately 
entered  for  Withy,  the  defendant,  against  whom  no  material  evidence 
had  been  adduced. 

Byles,  Serjt.,  objected. — It  was  laid  down  by  Denman,  C.  J.,  in  White 
v.  Hilly  6  Q.  B.  491,  that  it  was  the  usual  practice  to  allow  the  whole 
case  to  go  on,  although  one  of  the  several  defendants  was  entitled  to  a 
verdict. 

Wilde,  G.  J. — That  case  shows  that  the  matter  is  left  to  the  discre- 
tion of  the  judges.     In  the  present  case  it  appears  to  me  that  there  was 
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no  object  in  making  Withy  a  defendant,  except  to  exclude  his  evidence. 
Such  a  practice  is  most  discreditable,  and  the  Court  is  bound  to  check  it. 
There  must  be  a  verdict  for  Withy  entered  at  once. 

A  verdict  for  the  defendant  Withy  was  entered  accordingly. 

As  to  the  other  defendants —  Nonsuit. 

Byles,  Serjt.,  for  the  plaintiff. 

Channellj  Serjt.,  for  the  defendants. 

[Attorneys — Bisgood,  and  Drew  $  ShadwelW] 


*BBFORB   MR.   JUSTICE  MAULE.  [*712 

( Who  sat  far  the  Lord  Chief  Justice.) 
BARTON  v.  HUTCHINSON.    May  11. 

1st.  Where  the  defendant  was  in  the  habit  of  employing  his  eon  to  write  letters  in  his  name,  and 
a  letter  without  signature,  but  in  the  son's  handwriting,  and  bearing  a  post-mark,  was  tendered 
in  evidence : — Held,  that  it  was  inadmissible. 

2d.  Where  a  contract  had  been  made  with  a  trading  company  before  oomplete  registration : — 
Held,  that  it  was  not  obligatory  to  sue  the  company  on  the  contract  by  their  public  officer. 

Assumpsit. — The  action  was  brought  on  the  breach  of  a  parol  agree- 
ment to  pay  the  sum  of  3002.  to  the  plaintiff  for  permission  to  use  certain 
improvements  in  the  manufacture  of  gasometers,  which  the  plaintiff  had 
invented,  and  secured  by  patent.  The  defendant  pleaded  the  general 
issue.  It  appeared  that  the  invention  had  proved  a  failure.  In  the  course 
of  the  cause  a  witness  proved  that  the  son  of.  the  defendant  was  in  the 
habit  of  acting  as  his  father's  clerk,  and  of  writing  letters  and  drawing 
up  reports  to  the  Gasometer  Company,  of  which  he  was  secretary,  in  his 
name. 

ByleSj  Serjt.,  for  the  plaintiff,  then  tendered  in  evidence  a  letter  in  the 
handwriting  of  defendant's  son,  but  without  any  signature ;  it  bore  a 
post-mark,  however,  and  the  seal  was  similar  to  that  of  the  defendant. 
He  contended,  that,  upon  this  evidence,  it  might  be  assumed  to  be  writ- 
ten by  the  defendant's  authority. 

Wilkins,  Serjt.,  for  the  defendant,  objected  to  the  letter  being  read, 
as  it  was  neither  written  nor  signed  by  the  defendant  himself,  nor  pur- 
ported to  be  signed  for  him. 

Maule,  J.,  held,  that  the  letter  was  inadmissible. 

It  subsequently  appeared  that  the  contract  had  been  made  by  the 
defendant  on  behalf  of  the  Gasometer  Company ;  and  the  certificate  of 
the  registration  of  the  Company  *was  put  in  and  read  on  behalf  r+71  „ 
of  the  .defendant.     The  registration  was  of  later  date  than  the  ^ 
contract. 

Wilkin*,  Serjt.,  then  submitted  that  a  verdict  could  not  be  taken 
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against  the  defendant  as  one  of  the  members  of  the  Company,  for,  by 
the  7  &  8  Vict.  c.  110,  8.  25,  it  was  enacted,  that,  "  on  the  complete 
registration  of  any  Company  being  certified,  such  Company  and  the  then 
shareholders  shall  be  incorporated  as  from  the  date  of  such  certificate, 
for  the  purpose  of  carrying  on  the  business  for  which  the  said  Company 
was  formed,"  "  and  for  the  purpose  of  suing  and  being  sued."  Hence 
the  defendant  could  not  be  sued  as  an  individual  shareholder. 

Maule,  J. — I  think  that  that  section  enables  the  Company  to  sue  by 
their  public  officer  upon  contracts  entered  into  before  complete  registra- 
tion ;  but  that  it  does  not  oblige  any  one  under  such  circumstances  to 
sue  the  Company  by  such  public  officer.  I  think,  therefore,  that  in  the 
present  case  the  defendant  is  liable  as  one  of  the  shareholders. 

Verdict  for  the  plaintiff. 

Byles,  Serjt.,  and  Hawkins,  for  the  plaintiff. 

Wilkin*,  Serjt.,  and  Wise,  for  the  defendant. 

[Attorneys— BickneU,  and  B.  W.  Goldsworthy.] 


*714]  *BEFORB  MR.  JUSTICE  WILLIAMS. 

( Who  sat  for  the  Lord  Chief  Justice.) 


WEST  v.  WHEELER.    May  26. 

Whew  a  warn,  of  money  wu  advanced  to  a  wife  who  was  living  with  her  husband,  and,  after 
her  decease,  the  husband  promiied  to  repay  the  lam  "  when  convenient  to  him,"  but  states' 
that  he  had  not  been  privy  to  the  loan, — Held,  that  there  was  evidence  to  go  to  the  jury  that 
the  wife  had  borrowed  the  money  with  the  sanction  of  the  husband,  or  that  she  professed  to 
to  do,  and  that  he  had  ratified  her  act 

Debt. — The  plaintiff  in  this  action  had  been  in  the  habit  of  supplying 
the  defendant's  wife  with  articles  of  dress,  and  had  also  advanced  her  the 
sum  of  501.,  having  enclosed  at  her  request  a  bank  post  bill  for  that 
amount  in  a  parcel  containing  some  dresses.  After  her  death  the  plain- 
tiff demanded  repayment  of  the  loan  from  the  defendant,  who,  although 
he  declared  he  had  had  no  knowledge  whatever  of  the  money  having  been 
borrowed,  and  expressed  his  displeasure  at  it,  undertook  to  pay  it,  "  when 
convenient  to  him."     Under  these  circumstances — 

Petersdorff,  for  the  defendant,  submitted  that  the  plaintiff  must  be 
nonsuited. — There  was  no  evidence  of  money  lent.  Transmission  of  a 
bank  post  bill  was  no  proof  that  money  was  lent,  unless  there  was  evi- 
dence of  an  agreement  betweeen  the  parties  to  treat  the  bank  post  bill  as 
cash.  Again,  a  wife  was  not  an  agent  of  her  husband  to  contract  loans. 
In  the  present  case  there  was  no  evidence  that  the  defendant  had  author- 
ized his  wife  to  do  so,  on  the  contrary,  he  declared  he  had  no  knowledge 
of  the  loan ;  and  this  was  confirmed  by  the  mode  in  which  the  bank  bill 
was  transmitted.     Hence  the  loan  to  his  wife  could  not  be  considered  a 
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loan  to  the  defendant.  As  to  the  undertaking  to  pay,  that  made  no  dif- 
ference, as  it  was  made  without  consideration,  and  a  man  was  not  bound 
to  pay  the  debt  of  another  under  a  promise  of  that  kind.  There  must  be 
a  consideration.  Moreover,  to  satisfy  the  Statute  of  Frauds,  such  pro- 
mise must  be  in  writing,  here  it  was  only  verbal. 

Tatfourd,  Serjt.,  in  reply. — As  the  wife  of  the  defendant  was  living 
with  him,  the  jury  may  well  infer  that  she  was  'authorized  by  r9|tln  . 
him  to  receive  the  money,  or  at  least  that  she  professed  so  to  be,  *■ 
and  then  the  defendant's  promise  to  the  plaintiff  would  operate  as  a  rati- 
fication of  such  professed  agency, — at  any  rate,  there  was  evidence 
enough  to  go  to  the  jury  on  such  a  view.  Under  such  circumstances  a 
valuable  consideration  was  not  necessary. 

Williams,  J. — I  think  there  is  decidedly  a  case  to  go  to  the  jury.  I 
shall  direct  them  to  find  for  the  plaintiff,  if  they  believe  that  the  defend- 
ant's wife  was  authorized  by  him  to  borrow  the  money,  or  that  she  pro- 
fessed to  be  so  authorized,  and  that  after  her  death  he  ratified  her  act. 
I  cannot  admit,  that,  under  such  circumstances,  a  valuable  consideration 
was  indispensable.  Verdict  for  the  plaintiff — Damages  50/. 

Talfourd,  Serjt.,  and  Hannan,  for  the  plaintiff. 

Peter$dofff9  for  the  defendant. 

[Attorneys — Strangtvays,  and  Dod.] 


Sitting*  at  Weitmiruter  after  Trinity  Term,  1849. 


BEFORE  LORD  CHIEF  JUSTICE  WILDE. 


MASTERS  v.  BARRETS.    June  16. 

1st  II  ii  no  variance  that  an  instrument  described  in  the  declaration  as  a  promissory  note  payable 

to  bearer,  was,  in  fact,  payable  to  the  maker's  own  order,  and  endorsed  over. 
2d.  Evidence  of  the  transference  of  soon  an  instrument  to  the  plaintiff  is  not  necessary. 
3d.  The  existence  of  a  blot  after  the  first  endorsement  on  snch  an  instrument  does  not  render 

it  obligatory  on  the  plaintiff  to  prove  that  there  was  no  special  endorsement 
4th.  On  an  issue,  that  a  promissory  note  given  for  an  illegal  consideration  was  transferred  to 

the  plaintiff  after  it  was  doe,  the  onus  proband!  that  it  was  transferred  before  it  became  doe  does 

not  rest  on  the  plaintiff. 
6th.  The  Conrt  will  amend  a  plea,  alleging  that  a  promissory  note  was  given  "for  money  lost  to 

one  J.  6.,  by  playing  at  a  certain  illegal  game,  to  wit,  the  game  of  blind  hookey,"  by  inserting 

the  words  "and  others"  after  "J.  G.,"  and  by  substituting  the  word  "hasard"  for  "blind 

hookey." 
The  plea,  as  thus  amended,  is  not  demurrable  for  omitting  the  names  of  the  parties  to  whom  the 

money  was  lost 

Assumpsit  on  a  promissory  note  described  as  payable  to  bearer.   Fleas, 
inter  alia,  non  assumpsit ;  and  that  the  *note  was  originally  given  r*»ri  g 
for  an  illegal  consideration,  viz.  for  money  lost  at  play,  and  was 
transferred  to  the  plaintiff  after  it  had  become  due. 

•        2q2 
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against  the  defendant  as  one  of  the  members  of  the  Cony 
the  7  &  8  Vict.  c.  110,  s.  25,  it  was  enacted,  that,  "  y  f 
registration  of  any  Company  being  certified,  such  Coraf  r  # 
shareholders  shall  be  incorporated  as  from  the  elate  \  %%> 
for  the  purpose  of  carrying  on  the  business  for  win"  \  |  a  \  f| 
was  formed,"  "  and  for  the  purpose  of  suing  as 
the  defendant  could  not  be  sued  as  an  individual 

Maulb,  J.— I  think  that  that  section  enabty-jf  J'  C  ?p 
teir  public  officer  upon  contracts  entered  in   f  fc  * 
tion ;  but  that  it  does  not  oblige  any  one      f  *  »    ^ ,  ? 


their  public  officer  upon  contracts  entered  in  f  fc  4- g  ^  j  \. 

tion ;  but  that  it  does  not  oblige  any  one  f  £  ^  $-  £  *  !1 

sue  the  Company  by  such  public  officer.  [  £      g  • *  *    * 

present  case  the  defendant  is  liable  as  <  1 1      F  -    " 


l! 


$ 


.vasa 


2?yfe«,  Serjt.,  and  Hawkins,  for  tf  f t         i\ 
Wilkins,  Serjt.,  and  Wise,  for  tV  £  J         ;  ^  ^t  overrule  the 

[Attorneys-— Bicknellj    i*\    i* 

'/£    I  |  ^  not«  was  of  so  irregular 

y  f$     *  it  to  be  assignable,  some  en- 

*714"j  *BBF0RF//f^         a  was  necessary  before  the  plain- 

.  / Vf         j  >  that  as  a  blot  appeared  immediately 

( Who  sa/Jf       pendant's  name,  it  was  incumbent  on  the 

'  '     iiat  there  was  not  originally  a  special  endorse- 

,ince  obliterated.     Any  obliteration  on  the  face 

gained ;  and  on  the  same  principle  the  plaintiff  wa9 

Where  a  sum  of  moneT       p|sjn  an  obliteration  occurring  in  a  part  of  the  note 

£££*££'  J/mself  maintained  to  be  an  essential  part,  one  without 

the  wife  had  bor   ^ent  was  incomplete. 

to  do,  and  that  ^/^orerruled  these  objections.— As  to  the  blot  after  the 
Dbbt.— T^i  ^e,  special  endorsements  usually  precede  the  name ;  and 
the  defenc'y^  m0Bt  unlikely  that  the  blot  in  question  was  an  obliteration 
sum  of  r  fy  *  endorsement. 

amoun'  fif^n  proved,  on  the  part  of  the  defendant,  that  the  note  on  which 

tiff  df     //^  was  brought  had  been  given  by  him  for  money  lost  at  hazard 

hed    fi*'ct!j0hn  Lowten  and  some  other  parties.     There  was  no  evidence, 

bor     it**    j,ow  and  when  the  note  came  into  the  plaintiff's  hands. 

cc     l°*?iei  Serjt.,  then  submitted,  that,  as  it  was  now  proved  the  note  had 

Originally  given  for  an  illegal  consideration,  the  onus  probandi  that 

?%»  transferred  to  him  before  it  became  due  devolved  on  the  plaintiff. 

fhe  matter  was  one  peculiarly  within  his  own  knowledge.    The  eame 

finCiple  would  apply  as  that  laid  down  in  Bailey  v.  Bidwell,  13  *  • 

«ir  73 

Wilde,  C.  J.,  held  that  the  defendant  was  bound  to  make  out  his  p'* 
affirmatively. — It  was  the  policy  of  the  law  that  promissory  notes  shou 
pass  from  hand  to  hand  like  money  ;  and  it  was  only  on  proof  that  he  • 
received  the  note  after  it  had  become  due,  that  the  plaintiff  would  be  be 
to  have  taken  it  subject  to  all  its  equities. 


r 
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applied  to  the  Court  to  amend  the  defendant's  plea 
evidence. — As  it  stood,  the  plea  alleged  that  the 
"  for  money  lost  to  one  John  Lowten,  by  play- 
to  wit,  the*  game  of  blind  hookey,"  whereas 

„  *y  was  lost  to  John  Lowten  "  and  r*»*  o 

» ***  |_  7lo 

'new  nothing  of  the  other  parties, 

<*m,  as  he  was  lulled  into  security 

ut's  plea.     It  would  be  inju- 

"*.     It  was  not  a  mere  slip, 

a  the  money  was  lost,  and 


udments.     It  cannot  be  material 
xon  is  of  money  lost  to  "  Lowten,"  or  to 
.,  to  the  second  amendment,  the  only  differ- 
^wL*^*'  -*ies  consisted  in  the  use  of  dice  in  the  one,  and 

V  ^  The  new  rules  would  work  great  injustice,  if  the 

*  ment  was  not  liberally  exercised  by  the  Courts, 

udments  were  accordingly  made. 
u)tdn%  submitted,  that  the  plea,  as  amended,  was  demurrable,  for  not 
setting  forth  the  names  of  the  parties  to  whom  the  money  was  lost. 
Wildb,  C.  J.j  overruled  the  objection. 

On  all  the  points  above  raised,  leave  was  given  by  the  learned  Judge 
to  the  counsel  on  either  side  to  move  for  rules  and  cross-rules  respect- 
ively. Verdict  for  the  plaintiff. 
Hawkins  and  R.  Miller,  for  the  plaintiff. 
Byto,  Serjt.,  and  Keane,  for  the  defendant. 

[Attorneys —  Vincent  $  Co.,  and  Walter  £  OoJ\ 


♦ELLIS  v.  COWNE  and  Another.    June  19. 
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Where  a  book  wm  kept  privately  by  the  defendant,  and  was  made  np  from  certain  slips  of  paper, 
on  which  the  daily  transactions  of  his  business  were  entered,  and  there  was  no  proof  that 
these  were  accurately  copied  by  him : — Held,  that  the  book  was  not  admissible  as  evidence  for 
the  defendant 

Case. — This  was  an  issue  directed  from  the  Court  of  Chancery  to 
ascertain  whether  the  plaintiff  had  been  induced  by  fraud  and  deceit  to 
give  to  one  of  the  defendants  security  for  the  purchase-money  of  his 
business  by  the  other. 

In  the  course  of  the  cause,  Miller,  for  the  defendant,  proposed  to  put 
in  evidence  a  book,  which  purported  to  be  made  up  from  the  slips  of 
paper  on  which  the  daily  transactions  of  the  defendant's  business  (that  of  a 
pawnbroker)  were  entered.  In  the  ordinary  course  of  business,  these 
entries  were  copied  into  a  book,  and  in  the  present  case  the  slips  of  paper 
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On  behalf  of  the  plaintiff  a  promissory  note  was  put  in,  made  by  the 
defendant,  and  payable  to  his  own  order,  with  an  endorsement  over  in 
blank. 

Byles9  Serjt.,  for  the  defendant,  objected,  that  there  was  a  fatal  vari- 
ance between  the  statement  in  the  declaration  and  the  evidence ;  the 
note  was  described  in  the  declaration  as  payable  to  bearer,  instead  of 
payable  to  the  maker's  own  order. 

Hawkins,  for  the  plaintiff. — A  note  made  payable  to  the  maker's  own 
order  was  incomplete  until  endorsed ;  the  endorsement  was  an  essential 
part  of  such  an  instrument,  which  was  then  rightly  described  as  a  pro- 
missory note,  payable  to  bearer.  This  was  expressly  laid  down  by 
Parke,  B.,  in  the  case  of  Hooper  v.  Williams,  17  L.  J.,  Exch.,  315; 
and  in  Brown  v.  De  Winton,  Id.,  0.  P.,  281,  Coltman,  J.,  said  it  was  a 
sufficient  description,  if  not  demurred  to. 

Wilde,  C.  J. — On  the  authority  of  these  cases  I  must  overrule  the 
objection. 

Byles,  Serjt.,  then  contended,  first,  that  as  the  note  was  of  so  irregular 
a  form,  and  did  not  appear  on  the  face  of  it  to  be  assignable,  some  evi- 
dence of  its  transference  to  the  plaintiff  was  necessary  before  the  plain- 
tiff could  make  out  a  case;  secondly,  that  as  a  blot  appeared  immediately 
after  the  endorsement  of  the  defendant's  name,  it  was  incumbent  on  the 
plaintiff,  as  holder,  to  show  that  there  was  not  originally  a  special  endorse- 
ment, which  had  been  since  obliterated.  Any  obliteration  on  the  face 
of  a  note  must  be  explained ;  and  on  the  same  principle  the  plaintiff  was 
_.  *bound  to  explain  an  obliteration  occurring  in  a  part  of  the  note 
1  -■  which  he  himself  maintained  to  be  an  essential  part,  one  without 
which  the  instrument  was  incomplete. 

Wilde,  0.  J.,  overruled  these  objections. — As  to  the  blot  after  the 
defendant's  name,  special  endorsements  usually  precede  the  name ;  and 
hence  it  was  most  unlikely  that  the  blot  in  question  was  an  obliteration 
of  any  such  endorsement. 

It  was  then  proved,  on  the  part  of  the  defendant,  that  the  note  on  which 
the  action  was  brought  had  been  given  by  him  for  money  lost  at  hazard 
to  one  John  Lowten  and  some  other  parties.  There  was  no  evidence, 
however,  how  and  when  the  note  came  into  the  plaintiff's  hands. 

Byles,  Serjt.,  then  submitted,  that,  as  it  was  now  proved  the  note  had 
been  originally  given  for  an  illegal  consideration,  the  onus  probandi  that 
it  was  transferred  to  him  before  it  became  due  devolved  on  the  plaintiff. 
The  matter  was  one  peculiarly  within  his  own  knowledge.  The  same 
principle  would  apply  as  that  laid  down  in  Bailey  v.  Bidwell,  13  AL 
&  W.  73. 

Wilde,  C.  J.,  held  that  the  defendant  was  bound  to  make  out  his  plea 
affirmatively. — It  was  the  policy  of  the  law  that  promissory  notes  should 
pass  from  hand  to  hand  like  money  ;  and  it  was  only  on  proof  that  he  bad 
received  the  note  after  it  had  become  due,  that  the  plaintiff  would  be  held 
to  have  taken  it  subject  to  all  its  equities. 
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Byles,  Serjt.,  then  applied  to  the  Court  to  amend  the  defendant's  plea 
in  conformity  with  the  evidence. — As  it  stood,  the  plea  alleged  that  the 
promissory  note  was  given  "  for  money  lost  to  one  John  Lowten,  by  play- 
ing at  a  certain  illegal  game,  to  wit,  the  game  of  blind  hookey,"  whereas 
♦the  evidence  was,  that  the  money  was  lost  to  John  Lowten  "  and  r**-!  g 
others,"  by  playing  at  "  hazard."  L 

Hawkins,  contra. — The  plaintiff  knew  nothing  of  the  other  parties, 
and  had  made  no  inquiries  respecting  them,  as  he  was  lulled  into  security 
on  that  point  by  the  form  of  the  defendant's  plea.  It  would  be  inju- 
rious to  the  plaintiff  to  allow  the  amendments.  It  was  not  a  mere  slip, 
for  the  defendant  must  have  known  well  to  whom  the  money  was  lost,  and 
what  the  game  played  at  was. 

Wilde,  G.  J. — I  must  allow  the  amendments.  It  cannot  be  material 
to  the  plaintiff  whether  the  allegation  is  of  money  lost  to  "  Lowten,"  or  to 
"  Lowten  and  others;"  and  as  to  the  second  amendment,  the  only  differ- 
ence between  the  two  games  consisted  in  the  use  of  dice  in  the  one,  and 
cards  in  the  other.  The  new  rules  would  work  great  injustice,  if  the 
power  of  amendment  was  not  liberally  exercised  by  the  Courts. 

The  amendments  were  accordingly  made. 

Hawkins  submitted,  that  the  plea,  as  amended,  was  demurrable,  for  not 
setting  forth  the  names  of  the  parties  to  whom  the  money  was  lost. 

Wilde,  C.  J.,  overruled  the  objection. 

On  all  the  points  above  raised,  leave  was  given  by  the  learned  Judge 
to  the  counsel  on  either  side  to  move  for  rules  and  cross-rules  respect- 
ively. Verdict  for  the  plaintiff. 

Hawkins  and  R.  Miller,  for  the  plaintiff. 

ByleSj  Serjt.,  and  Keane,  for  the  defendant. 

[Attorneys —  Vincent  $  Co.,  and  Walter  £  Co.] 
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Where  a  book  was  kept  privately  by  the  defendant,  and  was  made  np  from  certain  slips  of  paper, 
on  which  the  daily  transactions  of  his  business  were  entered,  and  there  was  no  proof  that 
these  were  accurately  copied  by  him  :— 2/eW,  that  the  book  was  not  admissible  as  evidence  for 
the  defendant 

Case. — This  was  an  issue  directed  from  the  Court  of  Chancery  to 
ascertain  whether  the  plaintiff  had  been  induced  by  fraud  and  deceit  to 
give  to  one  of  the  defendants  security  for  the  purchase-money  of  his 
business  by  the  other. 

In  the  course  of  the  cause,  Miller,  for  the  defendant,  proposed  to  put 
in  evidence  a  book,  which  purported  to  be  made  up  from  the  slips  of 
paper  on  which  the  daily  transactions  of  the  defendant's  business  (that  of  a 
pawnbroker)  were  entered.  In  the  ordinary  course  of  business,  these 
entries  were  copied  into  a  book,  and  in  the  present  case  the  slips  of  paper 
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were  carried  to  the  defendant's  private  residence,  and  copied  by  him 
personally.  There  was  no  proof  that  this  was  correctly  done,  further 
than  that  one  witness  had  from  time  to  time  seen  the  defendant  enter  a 
few  of  the  items,  which  in  these  instances  were  correctly  copied. 

Byle%y  Serjt.,  for  the  plaintiff,  objected  to  the  book  being  received  in 
evidence.  As  no  one  was  in  the  habit  of  seeing  the  book  bat  the  defendant 
himself,  it  would  be  allowing  him  to  make  his  own  evidence. 

Mitter,  contr&. — It  was  the  policy  of  the  law  to  favour  the  admission 
of  books  of  accounts  as  evidence.  In  the  present  instance  it  was  the 
only  book  by  which  the  state  of  defendant's  business  could  possibly  be 
ascertained. 

Wilde,  C.  J. — I  think  the  book  is  not  sufficiently  authenticated.  It 
was  written  by  the  defendant  himself,  and  kept  privately  in  his  own 
possession.  The  Courts,  it  is  true,  are  inclined  to  extend  the  effect  of 
tradesmen's  books ;  and  hence,  books  kept  openly  in  a  shop,  and  to  which 
*7201  *^6  8^°Pmen  have  access,  and  in  which  entries  are  originally  *made, 
J  or  even  into  which  items  are  copied  from  other  books,  have  been 
admitted  as  evidence,  although  they  were  written  by  a  party  to  the  action. 
But  here  the  case  is  different ;  and  I  do  not  think  it  would  be  consistent 
with  th6  principles  of  evidence  to  admit  the  book  now  proposed  to  be 
put  in.  Verdict  for  the  plaintiff. 

Bytes,  Serjt.,  and  Pullen,  for  the  plaintiff. 

Humfrey  and  Miller,  for  the  defendant. 

[Attorneys — Jaquet,  and  ffamerJ] 


GAUNTLETT  v.  WHITWORTH  and  Others.    June  20. 

1st.  In  an  action  for  a  nuisance,  an  architect  acquainted  with  the  locality  may  be  asked  if  the 

nuisance  depreciated  the  value  of  the  house*  in  the  neighbourhood. 
2d.  The  occupation  of  a  tenement  by  a  public  company  in  September  ii  not  to  be  inferred  from 

the  payment  of  rates  in  respect  thereof  by  the  Company  in  the  April  previous,  coupled  with  the 

met  of  the  same  business  being  continuously  carried  on  there. 
Sd.  A  letter  signed  by  procuration  is  admissible  if  unexplained,  to  prove  an  admission  of  the 

authorship  of  a  former  letter. 

Cass  for  a  nuisance  arising  from  the  stenches  and  offensive  sights  occa- 
sioned by  the  defendants  in  the  course  of  their  business  as  scavengers. 
The  defendants  were  the  "London  Street  Cleansing  Company,"  and 
accumulated  the  filth  they  swept  up  from  the  streets  at  the  Adelphi-wharf, 
whence  it  was  shipped  off  as  manure.  The  plaintiff's  house  overlooked 
the  wharf,  and  was  hence  depreciated  in  value  by  the  nuisances  com- 
plained of  in  the  declaration. 

Byles,  Serjt.,  for  the  plaintiff,  to  prove  the  depreciation  in  the  value 
of  the  houses  overlooking  the  wharf,  put  an  architect  into  the  witness 
box,  who  knew  the  locality,  and  asked  his  opinion  as  to  the  fact. 
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Wilkin*,  Serjt.,  for  the  defendants,  objected,  that  that  was  precisely 
the  question  the  jury  had  to  decide. 

Wilde,  G.  J.,  allowed  the  question  to  be  put,  on  the  ground,  that,  in 
some  localities  stenches  and  offensive  sights  *in  a  like  degree  r*791 
might  not  affect  the  value  of  houses,  and  the  witness,  from  his  L 
knowledge  of  the  locality,  might  tell  whether,  in  this  instance,  they  did. 
To  prove  the  occupation  of  the  wharf  by  the  defendants  since  Sep- 
tember, 1847,  a  rate-collector  was  put  into  the  box,  who  could  only  de- 
pose, however,  to  having  received  the  rate  up  to  April,  1847.  As  it  was 
already  shown  that  the  wharf  had  been  continuously  used  as  a  depfit  for 
the  street-scavengers,  Byles,  Serjt.,  contended,  that  the  jury  might 
couple  the  two  facts,  and  be  warranted  in  inferring  that  the  Company 
still  continued  their  occupation  of  the  wharf. 
Wilkin$y  Serjt.,  contri. 

Wilde,  G.  J.,  held,  that  the  evidence  was  inadmissible.  A  letter  was 
then  put  in,  signed  "The  London  Street  Cleansing  Company,"  and 
which  contained  an  admission  that  the  wharf  in  question  was  occupied 
by  the  Company.  To  show  that  Holland,  one  of  the  defendants,  was 
bound  by  this  admission,  another  letter  was  proposed  to  be  put  in,  which 
was  signed  by  procuration  for  him,  and  which  recognised  the  term  "  The 
London  Street  Cleansing  Company"  as  a  description  of  himself. 

Wilkins,  Serjt.,  objected,  that  an  admission  in  a  letter  signed  merely 
by  procuration  did  not  bind  the  party  for  whom  it  was  signed. 

Wildb,  C.  J.,  thought  it  sufficient  to  go  to  the  jury,  if  the  letter  was 
unaccompanied  by  any  explanation  on  the  part  of  the  defendant  Hol- 
land. Verdict  for  the  plaintiff. 
By  let,  Serjt.,  for  the  plaintiff. 
Wilkin$y  Serjt.,  for  the  defendant 

[Attorneys — Minch  ft  Smith,  and  Wilkin*  ft  Cfa.] 


♦SHEPHERD  v.  PHILIPS.    June  22.  [*722 

Where  the  defendant,  a  commercial  traveller,  was  authoriied  by  the  plaintiff  to  deduct  certain 
nmi  from  the  amount  he  might  receive  on  his  account,  to  he  repaid  out  of  the  commission 
the  defendant  was  to  be  paid  by  other  employers : — Held,  that  the  sums  might  be  recovered  under 
a  count  for  money  lent 

Assumpsit. — Money  had  and  received,  and  money  lent.  Plea,  non 
assumpsit.  The  defendant  in  this  action  had  been  employed  by  the 
plaintiff  as  a  commercial  traveller,  but  was  dismissed  in  consequence  of 
a  change  by  the  latter  in  the  mode  of  carrying  on  his  business.  He 
was  then  employed  by  some  other  commercial  houses  as  a  traveller  on 
commission,  and  he  subsequently  agreed  with  the  plaintiff,  to  collect  his 
outstanding  debts,  on  the  following  terms : — The  defendant  was  to  make 
no   charge  for  collecting,  but  was  to  appropriate  1/.  per  day  out  of  the 

vol*,  ii. — 59 
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sums  he  might  receive  on  the  plaintiff's  account,  for  the  purpose  of  de- 
fraying the  expenses  of  his  journey,  and  was  to  repay  the  amount  out 
of  the  sums  he  should  receive  as  commission  from  his  other  employers 
on  his  return.  The  defendant,  it  appeared,  had  stated,  that  he  would 
be  unable  to  defray  the  expenses  of  his  journey  without  some  such 
arrangement  He  had  not  accounted  for  a  sum  of  124/.,  which  was 
equal  to  \L  a  day  during  his  journey ;  and  to  recover  this  amount  the 
present  action  was  brought. 

At  the  close  of  the  plaintiff's  case,  Bylee,  Serjt.,  for  the  defendant, 
submitted  that  the  plaintiff  must  be  nonsuited,  on  the  ground  that  the 
evidence  did  not  support  the  declaration.  The  money  was  not  money 
lent  to  be  repaid  on  demand,  but  was  lent  on  a  special  contract  to  be 
repaid  out  of  a  specified  fund,  namely,  out  of  the  funds  to  be  received  by 
the  defendant  from  his  other  employers  as  commission.  Hence,  no 
action  would  lie  on  the  common  count  for  money  lent ;  but  the  plaintiff 
ought  to  have  alleged  the  special  contract,  and  the  breach  thereof 
Neither  would  the  count  for  money  had  and  received  aid  the  plaintiff's 
•7231  ca8e'  ^or  ^e  ev*dence  showed  that  the  ^defendant  was  entitled 
to  appropriate  part  of  the  money  to  his  own  use. 

Wilde,  G.  J. — It  appears  to  me,  that  part  of  the  moneys  were  received 
to  the  plaintiff's  use,  and  a  part,  amounting  to  11.  a  day  during  his  journey, 
was  money  lent  to  the  defendant  to  be  repaid  at  request.  The  statement 
respecting  the  commission,  I  think,  was  merely  an  inducement  to  the 
j.laintiff  so  to  lend,  and  that  the  repayment  was  not  to  be  dependent  on 
his  receiving  money  on  commission.  It  was  merely  pointing  out  a  fund 
or  source  out  of  which  the  defendant  would  be  able  to  repay.  In  my 
opinion,  therefore,  the  action  on  the  common  counts  will  lie. 

Leave  was  given  to  Byles,  Serjt.,  to  move  upon  the  point. 

Wilkin*,  Serjt.,  for  the  plaintiff. 

Byles,  Serjt.,  for  the  defendant. 

[Attorneys — Sheriff,  and  Potter  $  Co.] 


Sitting*  at  Guildhall  after  Trinity  Term. 


BEFORE  LORD  CHIEF  JUSTICE  WILDE. 


ADAMS  v.  PETERS.    July  6. 

1st  A  London  stockbroker  ii  a  competent  witness  as  to  the  coarse  of  business  of  London  k^A 
?d.  Evidence  of  the  coarse  of  business  and  custom  of  London  bankers,  U  admissible,  to  explain 

the  authority  meant  to  be  given  to  a  London  banker  by  a  power  of  attorney  to  sell  stock,  seal 

through  a  country  banker. 
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Assumpsit  for  money  had  and  received. — The  plaintiff  in  this  action 
had  executed  a  power  of  attorney,  authorizing  Messrs.  A£asterman  & 
Co.,  in  which  firm  the  defendant  was  a  partner,  to  sell  6282Z.  Consols. 
The  power  was  transmitted  to  Masterman  &  Co.  through  Messrs. 
*  Adams  &  Warren  of  Shrewsbury,  the  plaintiff's  bankers,  of  whom  _ 
Masterman  &  Co.  were  the  London  agents.  They  sold  the  stock  *- 
accordingly,  and  placed  the  proceeds  to  the  credit  of  Adams  &  Warren, 
their  country  correspondents,  to  whom  they  had  subsequently  paid,  and 
from  whom  they  received,  large  sums  in  the  course  of  business.  Ulti- 
mately, Adams  k  Warren  failed,  and  this  action  was  brought  to  recover 
the  proceeds  of  the  stock,  as  money  had  and  received  to  the  plaintiff's 
use. 

Martin,  for  the  defendant,  proposed  to  give  evidence  of  the  custom 
and  course  of  business  of  London  bankers  with  respect  to  their  dealings 
with  country  correspondents,  in  order  to  show  that  there  was  no  accounta- 
bility between  the  London  bankers  and  the  customers  of  their  country 
correspondents,  but  that  all  moneys  received  to  the  use  of  the  latter  were 
at  once  paid  to,  or  placed  to  the  credit  of  the  country  bankers,  of  whom 
alone  they  were  the  agents.  This  would  explain  the  real  meaning  of 
the  power  of  sale  given  to  Masterman  &  Co. 

Watson,  for  the  plaintiff,  objected  to  the  admission  of  this  evidence. 
Such  a  custom  could  not  be  inquired  into,  in  order  to  control  the  effect 
of  a  written  power  of  sale,  nor  could  a  custom  be  set  up  without 
pleading  it. 

Wilde,  C.  J.,  admitted  the  evidence. — It  was  not  given  to  set  up  a 
custom,  but  to  show  what  authority  was  really  meant  to  be  conferred  by 
the  instrument  in  question. 

A  witness,  who  stated  he  had  been  for  many  years  a  London  stock- 
broker, but  had  never  been  a  banker,  or  even  employed  in  a  banking 
house,  was  then  asked  by  Martin,  what  the  course  of  business  was  among 
the  London  bankers. 

Watson  objected,  that  he  was  not  competent  to  give  *evidence  r*7oc 
on  that  point.     He  possessed  no  special  means  of  knowledge  on  *• 
the  subject  of  banking. 

Wilde,  C.  J.,  overruled  the  objection. 

Watson  and  Keane,  for  the  plaintiff. 

Martin  and  Bramwell,  for  the  defendant. 

[Attorneys — Dobie,  and  Hughes  $  Co.] 
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%  COURT   OF  QUEEN'S  BENCH. 


Sittings  at  Westminster  after  Michaelmas  Term,  1848. 


BEFORE  MR.   JUSTICE   ERLE. 

(Who  sat  far  the  Lard  Chief  Justice.) 
KEANE,  Executor  of  JAMES  KEANE,  v.  JANES.    Nov.  28. 

In  An  action  by  the  payee  against  the  maker  of  a  promissory  note  for  4851.,  in  which  the 
defendant  had  pleaded  that  he  did  not  make  the  note,  it  was  proposed,  in  addition  to  prouf 
of  defendant's  handwriting  of  the  signature  of  the  note,  to  put  in  an  unstamped  agreement 
between  the  same  parties,  of  the  same  date  as  the  note,  in  which  it  was  recited,  that  the  one 
had  bought  of  the  other  the  lease  of  a  public-house  for  485/.,  and  had  given  a  note  for  that  a 
as  a  eeeurity  for  the  purchase-money,  and  by  which  it  was  agreed,  that  the  vendor  should  hold 
the  lease  of  the  house  till  the  purchase-money  was  paid : — Held,  that,  as  the  agreement  was  one 
that  ought  to  have  borne  a  stamp,  it  was  not  receivable  in  evidence,  even  for  the  purpose 
of  proving  the  admission  contained  in  the  recital. 

Assumpsit  by  the  plaintiff,  as  executor  of  the  payee,  against  the 
defendant,  as  the  maker  of  a  promissory  note  for  4852.,  dated  the  19th 
day  of  April,  1845,  and  payable  on  demand,  with  interest  at  5  J.  per  cent, 
per  annum.     Plea,  that  the  defendant  did  not  make  the  note. 

On  the  part  of  the  plaintiff,  a  witness  named  Hall  was  called,  who 
stated,  that  he  saw  the  defendant  sign  the  note. 

To  corroborate  this  evidence, 

9fH  *C.  Clark,  for  the  plaintiff,  proposed  to  put  in  an  unstamped 
J  agreement,  executed  by  the  plaintiff's  testator  and  the  defendant, 
and  witnessed  by  the  witness  Hall.     This  agreement  was  as  follows : — 

"  Memorandum  of  agreement  made  and  entered  into  this  9th  day  of  April,  1S45,  between 
Edwin  Janes,  of  Singleton-street,  Hoxton,  in  the  county  of  Middlesex,  licensed  victualler,  of  the 
one  part,  and  James  Keane,  of  St.  John-street  road,  in  the  county  of  Middlesex,  of  the  other 
part 

"  Whereas  the  said  Edwin  Janes  hath  agreed  to  purchase  from  the  said  James  Eeane  a  cer- 
tain messuage,  publio-house,  and  premises,  situate  in  Singleton-street,  Hoxton,  in  the  pariah  of 
St  Leonard,  Shoreditoh,  in  the  said  county  of  Middlesex,  at  and  for  the  price  or  sum  of  four 
hundred  and  eighty -fire  pounds ;  and  the  said  premises  hare  this  day  been  duly  assigned  to  the 
said  Edwin  Janes,  his  executors,  administrators,  and  assigns,  and  a  receipt  for  the  said  con- 
sideration money  hath  been  endorsed  and  signed  upon  the  said  assignment,  but  no  part  of  the 
said  cot  sideration  money  hath  been  paid  to  the  said  James  Keane ;  and  therefore,  the  eaid  Edwin 
Janet  hath  given  to  the  eaid  James  Keane  hie  promissory  note  for  the  eaid  nun  of  four  hundred  *t*d 
eighty-five  pounds,  payable  with  interest  thereon  at  the  rate  of  five  pound*  per  cent,  per  annum,  with 
an  express  understanding  and  arrangement,  that  he,  the  said  James  Keane,  shall  hold  the  le*M 
and  assignment  of  the  said  premises  until  the  said  sum  of  four  hundred  and  eighty-lire  pooads 
and  all  interest  as  aforesaid  hath  been  fully  paid  and  satisfied,  as  and  for  a  further  and  better 
security  for  payment  of  the  said  purchase  money  and  interest  Now,  therefore,  it  is  agreed  by 
and  between  the  said  parties  hereto,  that  the  said  lease  and  assignment  are  left  in  the  bauds  o£ 
and  deposited  with,  the  said  James  Keane,  for  the  further  and  better  securing  to  him,  the  said 
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James  Keane,  the  said  Bum  of  four  hundred  and  eighty-Are  pound*  and  interest  at  aforesaid ; 
and  that,  when  and  0*0  soon  as  the  said  Edwin  Janes  shall  have  fully  paid  and  satisfied  the  said 
James  Keane,  his  executors  or  administrators,  the  said  sum  of  four  hundred  and  eighty-five 
pounds,  and  all  interest  as  aforesaid,  then  and  thereupon  he,  the  said  James  Keane,  shall  deliver 
up  to  the  said  Edwin  Janes,  his  executors  or  administrators,  the  said  lease  and  assignment  safe, 
whole,  and  uncancelled.  As  witness  the  hands  of  the  said  parties  the  day  and  year  first 
above  written.  (Signed)        "  Edwin  Janes. 

«  Jakes  Keane." 
"Witness,  R.  Hall,  15,  Lincoln's-inn-fields." 

Ball,  for  the  defendant,  objected,  that  this  agreement  could  not  be 
received  in  evidence,  as  it  was  not  stamped,  *and  it  related  to  a  r*707 
matter  above  202.  in  value,  and  was  connected  with  the  present 
transaction. 

C.  Clark,  for  the  plaintiff. — I  do  not  propose  to  put  it  in  as  an  agree- 
ment, but  for  a  collateral  purpose.  It  is  not  as  the  means  of  fixing  a 
liability  on  the  defendant,  but  as  the  means  of  showing,  that,  on  a  par- 
ticular day,  the  defendant  made  an  admission  of  the  genuineness  of  the 
bill.  It  is  the  same  as  if  evidence  was  offered  of  a  verbal  admission  made 
by  the  defendant  on  that  day.  All  the  cases  establish  the  distinction, 
that,  where  the  object  of  the  evidence  is  by  the  document  itself  to  estab- 
lish a  liability,  it  cannot  be  admitted  without  a  stamp ;  but  where  it  is  to 
*  afford  evidenee  of  a  past  transaction,  it  is  admissible  without  a  stamp. 

Erle,  J.  (having  looked  at  the  agreement.) — I  think  it  is  so  connected 
with  the  note  which  is  sued  on,  as  to  make  it  inadmissible. 

The  agreement  was  rejected. 

For  the  defendant  witnesses  were  called,  who  stated,  that  they  believed 
that  the  signature  to  the  note  was  not  of  the  defendant's  handwriting. 

Verdict  for  the  plaintiff.(a) 

C.  Clarkfior  the  plaintiff. 

Bali,  for  the  defendant. 

[Attorneys — D.  Keane,  and  MilU.] 

(a)  The  cases  in  which  an  unstamped  instrument  is  receivable  in  evidence  for  collateral  pur- 
poses, which  in  other  cases  would  not  be  receivable  for  want  of  a  proper  stamp,  will  be  found 
referred  to  in  Stark,  on  Evidence,  Vol.  3,  p.  1038. 


♦OSTERMAN  v.  BATEMAN.    Nov.  29.  [*728 

In  an  action  against  A.  for  malicious  prosecution  of  B.,  by  maliciously  causing  an  indictment 
for  a  riot  to  be  preferred  against  hinvit  was  proved,  on  the  part  of  the  defendant,  by  Mr.  C.  P., 
the  city  solicitor,  that  he  preferred  the  indictment  by  order  of  Mr.  Aid.  C. : — Held,  that  the 
defendant's  counsel  might  ask  Mr.  C.  P.  whether  the  defendant  had  desired  him  not  to  prose- 
cute on  his  behalf,  but  could  not  ask  him  generally,  what  the  defendant  had  said  to  him  on 
the  subject  of  the  prosecution. 

Malicious  prosecution. — The  declaration  stated,  that  on  the  9th  of 
August,  1843,  the  defendant  maliciously  caused  the  plaintiff  to  be  taken 
into  custody,  and  taken  before  Mr.  Alderman  Humphery,  on  a  charge 
of  having  been  guilty  of  a  riot  in  Angel  Alley,  Bishopsgate  Street ;  and 

2R 
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that  the  defendant  maliciously,  and  without  probable  cause,  on  the  16th 
of  September,  1843,  caused  an  indictment  to  be  preferred  against  the 
plaintiff  and  others  at  the  London  Sessions,  for  a  riot,  on  which  indict- 
ment the  defendant  was  acquitted. 

It  appeared  that  the  thoroughfare  of  Angel  Alley  had  been  stopped 
under  an  order  of  Sir  John  Pirie,  Bart.,  and  Mr.  Alderman  Gopeland ; 
and  that  the  plaintiff  had  assisted  in  pulling  down  a  hoarding  which  had 
been  put  up  across  the  alley,  for  which  he  was  taken  into  custody,  and 
afterwards  indicted  for  a  riot,  and  acquitted. 

It  was  proved,  that,  when  the  charge  was  heard  before  Mr.  Alderman 
Humphery,  the  defendant  gave  evidence  in  support  of  it,  and  that,  on 
the  back  of  the  indictment,  the  first  name  was  that  of  the  defendant. 

As  to  that  part  of  the  case  which  related  to  the  preferring  the  indict- 
ment at  the  London  Sessions,  the  defence  was,  that  the  defendant  had 
not  caused  that  indictment  to  be  preferred,  although  his  name  waa  pot 
on  the  back  of  it  as  that  of  the  first  witness  in  support  of  it. 

To  substantiate  this  defence,  Mr.  Charles  Pearson,  the  city  solicitor, 
was  called.  He  stated,  that  he  preferred  the  indictment  at  the  London 
September  Sessions  of  1843,  by  order  of  Mr.  Alderman  Copeland. 

Hugh  Hill,  for  the  defendant,  proposed  to  ask  Mr.  Pearson  whether 
the  defendant  had  desired  him  not  to  prosecute  on  his  account. 
*7<>91       *Edwin  James,  for  the  plaintiff,  objected,  that  what  the  de- 
-*  fendant  said  to  Mr.  Pearson  could  be  no  evidence  against  the 
plaintiff. 

Erle,  J. — We  ought  not  to  hear  what  the  defendant  said  to  Mr.  Pear- 
son ;  but  as  it  is  very  important  to  show  who  was  the  prosecutor  of  the 
indictment,  Mr.  Pearson  may  be  asked,  whether  the  defendant  ever  desired 
him  not  to  prosecute  on  his  behalf. 

The  question  was  put  in  that  form ;  and  Mr.  Pearson  stated,  that  the 
defendant  desired  him  not  to  prosecute  on  his  behalf,  but  said  that  he  was 
willing  to  give  evidence,  or  any  information  that  Mr.  Pearson  required. 

Edwin  James,  in  reply,  contended,  that  the  mere  fact  of  Mr.  Alderman 
Copeland  having  given  an  order  that  the  indictment  should  be  preferred, 
was  no  proof  that  the  defendant  did  not,  jointly  with  him,  cause  the  indict- 
ment to  be  preferred. 

Verdict  for  the  plaintiff — Damages,  1002. 

Edwin  James  and  Hawkins,  for  the  plaintiff. 

Churney  and  Hugh  Hill,  for  the  defendant. 

[Attorneys — R.  Ashley,  and  Pearson."] 


In  the  ensuing  term,  Churney  obtained  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial  on  ground^  quite  unconnected  with  the  pout 
above  reported. 
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•beforb  lord  dkhman,  c.  j.  [*730 

SOPHIA  TUCKER,  Widow  and  Administratrix  of  GEORGE 
TUCKER,  v.  CHAPLIN  &  HORNE. 

An  action  on  the  stat  9  6  10  Vict  ft.  93,  for  compensating  the  families  of  persona  killed  by 
accidents,  can  only  be  maintained  in  cues  where  the  deceased  could  have  maintained  the  action, 
if  alive;  therefore,  if  in  an  action  where  the  death  is  alleged  to  have  been  caused  by  the 
negligence-  of  the  defendants'  servants,  it  be  shown  that  deceased  by  his  own  negligence  or 
carelessness  contributed  to  the  accident,  the  defendant  would  be  entitled  to  a  verdict 

The  rale  as  to  this,  in  actions  on  this  statute,  is  the  same  as  if  the  injured  party  himself  had 
brought  the  action. 

Case  on  the  stat.  9  &  10  Vict.  c.  93,  by  the  plaintiff  as  administratrix  of 
George  Tucker,  deceased.  The  declaration  stated,  that  the  deceased  was 
killed  by  a  crate  of  goods  falling  upon  him  by  reason  of  the  negligence 
of  the  defendants'  servants,  (a)  The  action  was  brought  for  the  benefit 
of  the  plaintiff,  as  his  widow.     Plea,  not  guilty. 

It  appeared  that  the  deceased  was  a  carman,  and  had  taken  a  heavy  crate 
containing  goods  to  Hamboro'  Wharf,  a  wharf  of  the  defendants,  where  the 
crate  was  raised  by  means  of  two  hooks  and  a  chain  attached  to  a  crane. 
It  was  proved,  that  the  hooks  used  on  this  occasion  by  the  defendants' 
servants  were  not  crate  hooks,  but  hooks  proper  for  raising  barrels ;  and 
that,  on  the  crate  swinging  round,  the  hooks  slipped  away,  and  the  crate 
fell  on  and  killed  the  deceased.  It  was  further  proved,  that  when  the 
hooks  began  to  slip,  the  defendants'  men  called  to  the  deceased  to  get 
away  from  under  the  crate,  which  he  did  not  do. 

Sir  F.  Thesiger,  for  the  defendants. — If  the  neglect  of  the  deceased  in 
not  getting  out  of  the  way  mainly  caused  the  accident,  his  widow,  the 
plaintiff,  cannot  succeed  in  this  action ;  as,  by  the  provisions  of  the  statute, 
the  representative  can  only  maintain  the  action  where  the  deceased  could 
have  done  so  if  alive,  (b)    Now,  a  person,  who  by  his  own  negligence  or 

(a)  The  form  of  a  declaration  on  this  statute  is  given  in  Pearson's  2d  edit  of  Chitty  &  Pear- 
son's Prec  in  Pleading,  p.  250. 

(6)  By  the  stat  9  £  10  Vict  c.  93,  s.  1,  it  is  enacted,  "That  whensoever  the  death  of  a  person 
aball  be  caused  by  wrongful  act,  neglect,  or  default,  and  th«  act,  neglect,  or  default  is  such  as 
would  (if  death  had  not  ensued)  have  entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case  the  person  who  would  have  been  liable 
if  death  had  not  ensued,  shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death  of 
the  person  injured,  and  although  the  death  shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  felony." 

And  by  sect  2  it  is  enacted,  "  That  every  such  action  shall  be  for  the  benefit  of  the  wife,  husband, 
parent,  and  child  of  the  person  whose  death  shall  have  been  so  caused,  and  shall  be  brought  by  and  in 
the  name  of  the  executor  or  administrator  of  the  person  deceased ;  and  in  every  such  action  the  jury 
may  give  such  damages  as  they  may  think  proportioned  to  the  injury  resulting  from  such  death  to  the 
parties  respectively  for  whom  and  for  whose  benefit  such  action  shall  be  brought;  and  the  amount 
so  recovered,  alter  deducting  the  costs  not  recovered  from  the  defendant,  shall  be  divided  amongtt 
the  before-mentioned  parties  in  such  shares  as  the  jury  by  their  verdict  shall  find  and  direct" 

By  sect  3,  it  is  provided  that  only  one  action  shall  lie  for  tho  same  matter  of  complaint,  and 
thsht  the  action  be  brought  within  twelve  calendar  months  after  the  death ;  and  by  sect  4,  that 
i  particulars  shall  be  delivered  with  the  declaration ;  and  by  sect  5,  that  the  act  is  to  extend 
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default  contributes  to  the  accident,  cannot  recover  damages  against  another 
for  the  negligence  of  the  servants  of  that  other  in  causing  the  accident. 
* 70-1-1  *Lord  Denman,  G.  J.  (in  summing  up.) — The  rules  in  actions 
J  brought  under  this  statute  by  representatives  are  the  same  as  in 
actions  brought  by  the  injured  parties  themselves ;  therefore,  if  the  de- 
ceased, by  his  conduct,  leads  to  the  accident,  an  action  under  the  statute 
does  not  lie.  In  the  present  case,  the  deceased's  being  under  the  crate 
at  all  after  it  was  raised,  might  be  in  some  degree  an  incautious  act  on 
his  part ;  and  it  appears  that  he  had  warning  to  get  out  of  the  way. 
But  then,  was  that  warning  early  enough  ?  If  his  not  attending  to  the 
warning  was  his  own  fault,  the  defendants  would  be  entitled  to  a  verdict. 
But  it  often  happens  that  such  warnings  are  given  when  it  is  too  late  to 
avoid  the  danger ;  and  even  if  there  were  time  to  escape  it,  the  party 
has  not  always  such  self-possession  as  to  attend  to  the  warning  and  get 

*7321  ou*  °^  ^e  way*  ^ou  *w*^  Bay>  on  *ke  whole  of  the  evidence, 
J  whether  you  think  that  the  defendants'  servants  caused  the  acci- 
dent by  their  want  of  caution  or  negligence,  or  whether  the  deceased 
was  incautious  in  a  degree  which  contributed  to  the  accident.  If  you 
think  the  former,  you  will  find  for  the  plaintiff,  if  the  latter,  for  the 
defendant.  Verdict  for  the  plaintiff — Damages,  100i 

Lord  Denman,  G.  J. — Do  you  find  that  the  deceased  was  not  in  any 
way  contributory  to  the  accident  ? 

The  Foreman  of  the  jury. — Not  at  all. 

Shee,  Serjt.,  and  Hugh  Hill,  for  the  plaintiff. 

Sir  F.  Thesiger  and  Willes,  for  the  defendants. 

[Attorneys — F.  Miller,  and  2V.  Morpheth.~\ 

to  bodies  corporato ;  and  that  the  word  "  parent"  shall  include  father,  mother,  grandfather,  grand- 
mother,  stepfather,  and  stepmother j  and  that  the  word  "  child"  shall  include  son,  daughter,  grand- 
son, granddaughter,  stepson,  and  stepdaughter. 


Sittings  at  Westminster  after  Hilary  Term,  1849. 

BEFORE   MR.    JUSTICE   ERLE. 

(Who  sat  far  the  Lord  Ohief  Justice.) 


REGINA  v.  TURNER.    Feb.  13. 

In  an  indictment  for  perjury,  \t  was  alleged,  that  A.  made  his  will,  and  thereby  appointed  B.  his 
executor: — Held,  that  the  production  of  the  probate  was  the  proper  proof  of  this  allegation : 
but,  that,  if  it  had  been  necessary  to  prove  that  A.  had  devised  real  estates,  the  original  wifi 
must  have  been  produced  and  one  of  the  attesting  witnesses  called. 

In  an  indictment  for  perjury,  it  was  averred  that  a  suit  was  instituted  in  the  Prerogative  Govt 
by  C.  against  B.  to  dispute  the  validity  of  a  codicil  to  a  will : — Held,  that  the  prodactkwi  af 

.  the  original  allegations  of  both  parties  in  the  suit*  signed  by  their  advocates,  and  proof  of  ta* 
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advocate*'  signatures,  and  that  they  acted  as  advocates  in  that  court,  such  allegations  being 
produced  from  the  registrar  of  that  court,  was  sufficient  proof  of  the  averment,  and  that  the 
caveat  need  not  be  produced. 
On  the  trial  of  an  indictment  for  perjury,  assigned  on  an  affidavit  sworn  in  the  Queen's  Bench, 
proof  of  the  defendant's  signature  to  the  affidavit,  and  proof,  that,  under  a  jurat,  "  sworn  in 
open  court  at  Westminster  Hall,  the  10th  day  of  June,  1846,"  the  words,  "  By  the  Court,"  are 
in  the  handwriting  of  one  of  the  Masters  of  the  Court,  is  sufficient  evidence  of  the  swearing  of 
the  affidavit  in  the  Court  of  Queen's  Bench,  without  any  further  proof  that  the  master  was  in 
Court  when  the  affidavit  was  sworn. 

Perjury. — The  indictment  stated,  "  That  heretofore,  to  wit,  on  the 
16th  day  of  May,  1829,  one  William  Turner,  since  deceased,  made  and 
published  his  last  will  and  ^testament,  and  thereby  appointed  r^oo 
one  John  Tomer,  together  with  certain  other  persons,  that  is  to 
say,  John  Homblow  Turner,  William  Binns  Wood,  and  William  Taylor 
Abud,  the  executors  thereof/'  [It  then  stated  the  making  of  a  codicil 
of  the  11th  of  August,  1829.]  "And  that  a  certain  suit,  on  or  about 
the  25th  day  of  May,  1844,  was  instituted,  and  thereupon  prosecuted, 
in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury,  in  which 
suit  Matilda  Sarah  Meryweather,  in  the  proceedings  and  said  suit 
described  as  Matilda  Sarah  Meryweather,  otherwise,  Maud  Sarah 
Meryweather,  was  plaintiff,  and  the  said  John  Turner,  John  Homblow 
Turner,  William  Binns  Wood,  and  William  Taylor  Abud,  were  the 
defendants,  and  in  which  said  suit  the  validity  of  the  said  codicil  was 
disputed ;  and  that  Marcus  Meryweather  Turner  did,  on  or  about  the 
20th  day  of  May,  1846,  print  and  publish  a  certain  pamphlet  of  and 
concerning  the  said  codicil,  and  of  and  concerning  the  said  proceedings 
bo  instituted  by  the  said  Matilda  Sarah  Meryweather,  as  aforesaid,  in 
the  said  Prerogative  Court  as  aforesaid/'  The  indictment  went  on  to 
state,  that  the  defendant  made  an  affidavit  before  the  Court  of  Queen's 
Bench,  and  caused  application  to  be  made  to  that  Court  for  a  criminal 
information  against  Mr.  Marcus  Meryweather  Turner,  and  produced 
this  affidavit,  for  the  purpose  of  obtaining  a  rule  to  show  cause  why  such 
information  should  not  be  filed.  On  this  affidavit  perjury  was  assigned. 
To  prove  the  allegation  in  the  indictment,  that  Mr.  William  Turner 
made  his  will,  and  appointed  the  four  executors  named  in  the  indictment, 
Cockburn,  for  the  prosecution,  proposed  to  put  in  the  probate  of  Mr.  Wil- 
liam Turner's  will. 

JShee,  Serjt.,  for  the  defendant. — I  submit  that  the  original  will  must 
be  produced,  and  one  of  the  subscribing  witnesses  called,  as  the  will  of  the 
testator  applies  to  lands  as  well  as  personal  property. 

*Erlb,  J. — A  will  may  in  law  have  two  operations — the  one  r**QA 
as  to  realty,  respecting  which  the  ecclesiastical  courts  have  no 
Jurisdiction ;  the  other,  as  to  personalty  and  executors ;  in  which  the  eccle- 
siastical courts  have  sole  jurisdiction ;  and  therefore,  with  respect  to  the 
latter,  the  evidence  of  the  attesting  witnesses  is  not  necessary  here.  If 
all  the  matters  in  this  indictment  relate  to  personalty  and  executors,  the 
probate  is  the  proper  proof;  but,  if  there  is  any  question  here  raised  as  to 
vol.  II.— 60  2  a  2 
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First  Sitting  at  Westminster  in  Michaelmas  Term,  1849. 


BEFORE  MB.   JUSTICE  PATTESON. 


BAKER  and  Another,  Gent.,  Two,  4c,  v.  MERTWEATHER. 

Nov.  8. 


If  the  attorney  of  a  lessor,  who  is  not  attorney  for  the  lessee,  prepare  the  lease,  the  lessor  is 
person  liable  to  pay  the  attorney  for  it,  and  the  lessor  can  recover  over  against  the  leans; 
and  this  is  so  whether  the  lessee  takes  np  the  lease  or  refuses  to  do  so. 

A.  applied  to  his  attorney,  who  was  not  attorney  of  B,,  to  prepare  an  assignment  of  a  lease  t»  B. 
The  attorney  recommended  an  underlease,  to  which  A-  objected,  as  being  more  expensive— 
the  attorney  said,  "  You  won't  have  to  pay  it,  for  the  lessee  always  pays  for  the  lease."  A 
gave  instructions  for  an  underlease,  and  his  attorney  prepared  it,  but  B.  would  not  take  it 
up  or  pay  for  it : — Held,  that  A.  was  liable  to  his  attorney  for  the  expenses  of  preparing  the 
underlease. 

If  an  action  be  brought  on  an  attorney's  bill,  and  (after  action  brought)  it  be  taxed,  on  the 
application  of  the  defendant,  without  anything  being  inserted  in  the  order  to  tax  as  to  the  ques- 
tion of  liability  i—SembU,  that  the  defendant  oould  not  afterwards  deny  his  liability;  but,  if  in 
the  order  power  was  reserved  to  the  defendant  to  amend  his  pleas  after  the  taxation,  he  might 
still  deny  his  liability  by  so  pleading  as  to  raise  that  question. 

Assumpsit  on  two  attorney's  bills  of  costs,  the  one  for  1071  12s.  2L> 
the  other  for  467.  7*.  2d.  Plea,  as  to  all  beyond  1071.  12*.  2<Z.,  non- 
assumpsit,  and  as  to  that  sum,  judgment  by  default. 

It  was  opened  by  Montagu  Chambers,  for  the  plaintiffs,  that  as  to  the 
bill  for  1077.  12s.  2d.  there  was  no  dispute,  but  that  as  to  the  bill  for  46t 
*7381  *^*'  ^'  *^e  defendant  intended  *to  deny  his  liability ;  and  with 
J  respect  to  that,  it  would  be  proved  that  the  defendant,  wishing  to 
grant  a  lease  of  a  brick-field  to  Mr.  Lovegrove,  he  instructed  the  plain- 
tiffs to  prepare  the  lease,  which  they  accordingly  did ;  but  after  it  was 
prepared  the  plaintiffs  let  Mr.  Lovegrove  into  possession  of  the  brick- 
field, and  Mr.  Lovegrove  refused  to  take  up  and  pay  for  the  lease.  After 
the  present  action  had  been  brought,  the  defendant  obtained  a  judge's 
order  for  the  taxation  of  both  bills ;  and  he  submitted,  on  the  authority 
of  the  case  of  Lee  v.  Jones,  2  Camp.  497,(a)  that  after  obtaining  an 
order  for  taxation,  a  defendant  could  not  deny  his  liability,  unless  the 
Drder  contained  an  express  reservation  of  the  question  of  retainer,  which 
orders  of  this  kind  sometimes  did. 

Patteson,  J. — On  whose  application  was  this  taxation  made  ? 

Montagu  Chambers. — The  defendant's. 

Patteson,  J. — At  the  time  the  case  of  Lee  v.  Jones  was  decided,  these 

(a)   In  that  ease,  which  was  an  "action  on  an  attorney's  bill,  Park,  for  the  plaintif, 

contented  himself  with  putting  in  an  order  of  Mr.  Justice  0ro9et  for  referring  the  bill  to  be 

taxed  by  the  Master,  the  defendants  undertaking  to  pay  what  should  appear  to  be  due.  and  the 

M..fW.  allocatur  thereupon  for  the  sum  of  2641. — E.  Lawet  objected  that  this  was  insufficient— 

borough  :  '  The  undertaking  admits  the  retainer,  and  binds  tbe  defendant  to  pay 

h  the  Master  finds  to  be  due/ — The  plaintiff  had  a  verdict  on  the  above  evidence* 
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orders  contained  an  undertaking  to  pay  what  should  be  found  to  be  due. 
That  is  not  so  now.  But  I  think,  if  the  taxation  of  the  amount  is  in  the 
application  of  the  party  sought  to  be  charged,  it  is  too  much  to  say  that 
he  can  dispute  the  retainer  afterwards. 

Hennilcer,  for  the  defendant. — Although  in  the  order  in  this  case  the 
question  of  retainer  is  not  expressly  reserved,  *it  is  virtually  so,   i>itqq 
as  the  defendant  is  to  be  allowed  to  amend  his  pleas  after  taxa- 
tion, which  would  be  useless,  if  he  was  to  pay  the  sum  found  to  be  due 
on  the  allocatur,  without  any  power  to  dispute  the  retainer. 

It  was  proved  that  the  order  to  tax  the  plaintiffs'  bills  of  costs  was 
obtained  at  the  instance  of  the  defendant  after  the  present  action  had 
been  brought. 

It  was  in  the  following  form : 

"  In  the  Matter  of  Messrs.  Baker  and  Another. 

Baker  and  Another  )      "Upon  hearing  the  attorneys  or  agents  on  both  aides,  I  do  order,  that  die 
v.  Y  plaintiffs'  bUls  of  costs,  charges,  and  disbursements  delivered  to  the  defend- 

Meryweather.      J  ant,  for  the  recovery  whereof  this  action  is  brought,  be  referred  to  the 
Master  to  be  taxed ;  and  that  the  said  plaintiffs  give  credit  at  the  time  of  the  taxation  for  all  * 
sums  of  money  by  them  received  from  or  on  account  of  the  said  defendant 

"  And  I  farther  order,  that  the  eost  of  such  referenoe  shall  be  costs  in  the  cause. 

"  And  I  farther  order,  that  upon  payment  of  what,  if  anything,  shall  be  found  to  be  due  thereon 
to  the  said  plaintiffs,  together  with  the  costs  of  this  action,  to  be  also  taxed  and  paid,  all  farther 
proceedings  herein  be  stayed. 

"  Thm  defendant  to  be  at  liberty  to  amend  pleading*  after  taxation,  if  neeeeeary. 

«  Dated  the  Uth  day  of  May,  1849. 

Signed  *«  J.  Pattesow."  (a) 

ffenniker. — There  is  no  undertaking  to  pay. 

Patteson,  J. — There  never  is  now ;  although  there  is  sometimes  a 
clause  inserted  in  the  order,  that  the  party  sought  to  be  charged  shall 
still  be  at  liberty  to  deny  his  liability. 

It  was  proved  by  Mr.  Street,  the  conveyancing  clerk  of  the  plaintiffs, 
that  they  received  instructions  from  the  *defendant  to  prepare  the  r^A* 
lease  of  the  brick-field  to  Mr.  Lovegrove,  and  that  the  lease  was  *- 
prepared  accordingly.  This  witness  further  stated,  that  the  plaintiffs 
had  been  solicitors  for  the  defendant  in  other  matters,  but  had  never  at 
all  been  solicitors  to  Mr.  Lovegrove,  whose  solicitor  was  Mr.  Otway. 
This  witness  stated,  that  he  had  himself  been  a  solicitor  since  the  year 
1835,  and  that  the  custom  was,  unless  there  was  an  agreement  to  the 
contrary,  for  the  lessee  to  pay  for  the  lease  and  counterpart ;  but  if  he 
would  not  take  up  the  lease,  the  attorney  then  looked  to  his  own  client. 

It  was  opened  by  Hermiker,  for  the  defendant,  that  the  lease  was  pre- 
pared by  the  plaintiffs  on  the  credit  of  Mr.  Lovegrove,  and  not  on  the 
credit  of  the  defendant. 

For  the  defendant,  Mr.  Montagu,  John  Meryweather  Turner  was 
called : — He  said,  "lama  son  of  the  defendant.  I  saw  Mr.  Baker  and 
raj  father.     My  father  said  he  wanted  to  assign  a  lease  of  a  brick-field 

(a)  The  body  of  the  order  was  a  lithographed  form  filled  up,  except  the  words  in  italic,  which, 
In  the  original  order,  were  inserted  in  writing. 
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at  West  Ham,  and  wanted  Mr.  Baker  to  do  it  for  him.  Mr.  Baker  said, 
'You  had  better  not  assign  it,  but  have  a  new  lease  made.'  My  father 
objected  to  that,  and  said  it  would  cost  more.  Mr.  Baker  said, &  You 
won't  have  to  pay  it,  for  the  lessee  always  pays  for  the  lease ;'  and  then 
he  took  instructions  for  it/' 

Patteson,  J.  (in  summing  up.) — This  is  an  action  on  two  attorneys' 
bills,  and  with  respect  to  the  first  of  them,  there  is  no  dispute.  The 
whole  question  is  on  the  second  of  them,  and  that  is,  whether  the  present 
defendant,  Mr.  Meryweather,  is  liable  for  that  bill  at  all.  That  bill 
relates  to  a  lease  prepared  by  the  plaintiffs,  by  which  the  defendant  was 
to  lease  to  Mr.  Lovegrove  a  certain  brick-field  at  West  Ham.  With 
respect  to  these  bills,  I  made  an  order ;  and  looking  at  that  order,  I 
think  it  must  have  been  intended  by  it,  that,  after  the  Master  had  made 
*7411  *"s  allocatur,  the  ^defendant  might  pay  into  court  such  sum  of 

J  money  as  he  should  think  fit ;  so  that  if  he  paid  in  the  whole, 
there  would  be  an  end  of  the  matter ;  but,  if  he  paid  in  less,  he  should 
still  be  at  liberty  to  dispute  his  liability  to  pay  the  residue.  There  seems, 
in  this  case,  to  have  been  some  misunderstanding,  that  when  the  lease  is 
prepared,  the  lessee  is  to  pay  for  it;  but  that  is  quite  independent  of  the 
rights  of  the  attorney.  The  attorney  is  employed  by  the  person  who  is 
to  grant  the  lease.  The  defendant  was  the  client  of  the  plaintiffs,  and 
though,  as  between  Mr.  Meryweather,  the  defendant,  and  Mr.  Lovegrove, 
the  lessee,  Mr.  Lovegrove,  is  to  pay  for  the  lease,  yet,  the  plaintiffs  could 
never  recover  in  an  action  against  Mr.  Lovegrove,  because  they  were 
never  employed  by  Mr.  Lovegrove,  and  the  plaintiffs  could  have  sustained 
no  action  against  Mr.  Lovegrove,  even  if  he  had  taken  up  the  lease,  much 
less  when  the  thing  has  gone  off.  Here  the  plaintiffs  never  were  the 
attorneys  of  Mr.  Lovegrove,  his  attorney  was  Mr.  Otway ;  and,  unless 
the  plaintiffs  could  sue  their  own  client,  they  could  sue  no  one  at  all.  The 
plaintiffs  can  successfully  sue  their  own  client,  the  defendant,  and  the 
defendant  has  a  right  of  action  against  Mr.  Lovegrove  for  the  expenses 
of  preparing  the  lease,  and  that  would  be  so,  if  Mr.  Lovegrove  had  taken 
up  the  lease ;  and,  with  respect  to  the  attorney,  that  is  so  a  fortiori,  where 
the  thing  goes  off  by  arrangement  between  the  parties,  Meryweather  and 
Lovegrove.  Mr.  Meryweather's  son  has  stated  to  you,  no  doubt  very 
correctly,  the  thing  as  it  occurred,  he  says :  "  I  saw  Mr.  Baker  and  icy 
father.  My  father  said,  he  wanted  to  assign  a  lease  of  a  brick-field  at 
West  Ham,  and  wanted  Mr.  Baker  to  do  it  for  him.  Mr.  Baker  said. 
*  You  had  better  not  assign  it,  but  have  a  new  lease  made.'  My  father 
objected  to  that,  and  said,  it  would  cost  more.  Mr.  Baker  said,  *  Yoa 
won't  have  to  pay  it,  for  the  lessee  always  pays  for  the  lease ;'  and  then 
he  took  instructions  for  it."  This  does  not  mean  that  the  plaintiffs  should 
look  to  Mr.  Lovegrove  to  be  paid,  as  Mr.  Lovegrove  had  not  made  him- 
*7491  8e^  ^a^'e  to  t^em>  though  he  had  to  Mr.  *Meryweather.     Mr. 

•'  Lovegrove  had  made  no  contract  with  the  plaintiffs ;  and,  if  Mr. 
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Meryweather  and  Mr.  Lovegrove  arranged  between  themselves,  that  the 
lease  was  not  to  be  taken  up,  the  attorneys  are  not  to  be  prejudiced  thereby. 
If  there  is  a  lease  granted  by  A.  to  B.,  the  costs  of  the  lease  are  to  be 
paid  by  B.  to  A. ;  but  the  attorneys  must  recover  from  their  own  client, 
and  their  client  recover  from  the  opposite  party.  This  would  be  so  where 
the  lease  is  granted  and  taken  up  by  the  lessee ;  and  clearly  is  so  where 
the  lease  is  not  taken  up  at  all:  indeed  I  do  not  entertain  a  doubt 
about  it. 

Verdict  for  the  plaintiffs,  for  the  full  amount  of  both  bills. 

Montagu  Chambers,  and  Joyce,  for  the  plaintiffs. 

Henniker,  for  the  defendant. 

[Attorneys — Bakers,  and  Raw.'] 

(a)  By  the  stat  t  A  7  Vict  c.  73,  s.  43,  it  ia  enacted,  "  that  all  application!  made  tinder  tail 
act  to  refer  any  such  bill  ai  aforesaid  [t.  e.  any  attorney's  or  solicitor's  bill  taxable  under  a.  37  of 
this  act]  to  be  taxed  and  settled,  and  for  the  delivery  of  such  bill,  and  for  the  delivering  up  of 
deeds,  documents,  and  papers,  shall  be  made  in  the  matter  of  such  attorney  or  solicitor;  and  that 
upon  the  taxation  and  settlement  of  any  such  bill  the  certificate  of  the  officer  by  whom  such  bill 
shall  be  taxed  shall  (unless  set  aside  or  altered  by  order,  decree,  or  rule  of  court)  be  final  and 
conclusive  as  to  the  amount  thereof,  and  payment  of  the  amount  certified  to  be  duo  and  directed 
to  be  paid  may  be  enforced  according  to  the  course  of  the  court  in  which  such  reference  shall  be 
made ;  and  in  case  such  reference  shall  be  made  in  any  eourt  of  common  law,  it  shall  be  lawful 
for  such  court  or  any  judge  thereof  to  order  judgment  to  be  entered  up  for  such  amount,  with 
costs,  unless  the  retainer  shall  be  disputed,  or  to  make  such  other  order  thereon  as  such  court  or 
judge  shall  deem  proper." 


•COURT   OF  EXCHEQUER.  [*743 


Sittings  at  Wettmintter  after  Michaelmas  Term,  1848. 


BEFORE  LOBD  CHIEF  BAEON  POLLOCK. 


DOE  d.  SIR  EDWARD  BAKER,  Bart.,  v.  JONES.    Dee.  7. 

A  lessee  was  to  incur  a  forfeiture,  if  he  did  not  do  certain  repairs  "  to  the  satisfaction  of  the  sur- 
veyor" of  the  lessor.  He  did  the  repairs,  but  the  lessor's  surveyor  was  not  satisfied . — Held,  in 
ejectment  for  the  forfeiture,  that  if  those  who  tried  the  cause  thought  the  surveyor  ought 
to  have  been  satisfied,  that  would  be  sufficient,  and  there  would  be  no  forfeiture  incurred. 

Ejectment  by  the  lessor  of  the  plaintiff,  as  landlord,  against  the 
defendant,  as  tenant,  to  recover  a  house  and  premises,  by  reason  of  an 
alleged  forfeiture. 

It  was  opened  by 

S.  Martin,  for  the  lessor  of  the  plaintiff,  that  the  defendant  had  held 
the  house  and  premises  as  tenant  of  the  lessor  of  the  plaintiff  under  a 
written  instrument,  which  contained  a  clause  that  there  should  be  a  for- 
feiture/  in  case  of  a  breach  of  any  of  the  stipulations  contained  in  this 
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agreement, — one  of  them  being,  that  the  tenant  should  do  certain  repair* 
"  to  the  satisfaction  of  the  surveyor"  of  the  landlord.  These  repairs  had 
been  done  in  a  certain  way,  but  not  to  the  satisfaction  of  the  surveyor  of 
Sir  Edward  Baker. 

Pollock,  G.  B. — If  the  repairs  have  been  so  done,  that  those  who  try 
this  cause  think  that  the  surveyor  ought  to  be  satisfied,  I  think  that  is 
quite  enough.  The  cause  was  referred. 

S.  Martin,  and  Cowling,  for  the  lessor  of  the  plaintiff. 

Humfrey  and  Hayes,  for  the  defendant. 

[Attorneys — Faulkner,  and  Jennings."] 


♦744]    *  Second  Sittings  at  Westminster  in  Hotter  Term,  1849. 


BEFORE   BARON  ALDERSON. 


MURIETA  v.  FREDERICK  WOLFHAGEN.    April  19. 

To  prove  the  handwriting  of  a  defendant,  named  F.  W.,  to  a  letter,  a  clerk  of  a  banker  staled 
that  a  person  of  that  name  kept  an  account  with  the  banker,  and  had  signed  his  name  in  a 
book,  and  drawn  checks,  which  the  witness  had  paid,  and  that  he  believed  the  letter  to  be 
of  the  handwriting  of  that  person.  The  defendant's  attorney  proved  that  the  defendant  had 
desired  him  to  address  him  at  No.  12,  Tower-street;  and  another  witness  proved  that  he  had 
written  two  letters  to  "Mr.  F.  W.,  12,  Tower-street,"  and  had  received  answers,  and  thai  he 
believed  the  letter  offered  in  evidence  to  be  of  the  same  handwriting  as  the  answers  ha  had 
received  to  his  letters : — Held,  sufficient  proof  that  the  letter  offered  in  evidence  was  in  the 
defendant's  handwriting. 

Assumpsit  against  the  defendant  as  the  acceptor  of  a  bill  of  exchange 
Pleas,  a  denial  of  the  acceptance,  and  other  pleas. 

S.  Martin,  for  the  plaintiff,  proposed  to  give  in  evidence  a  letter  writ 
ten  by  the  defendant. 

To  prove  this  letter  to  be  in  the  defendant's  handwriting,  a  clerk  of 
Messrs.  Fuller  &  Co.,  the  bankers,  was  called.  He  stated,  that  a  custo- 
mer named  Frederick  Wolfhagen  kept  an  account  with  Messrs.  Fuller, 
and  had  written  his  signature  in  their  book,  and  that  the  witness  had 
paid  checks  similarly  signed.  This  witness  stated  that  he  believed  the 
signature  to  the  letter  sought  to  be  given  in  evidence  to  be  the  hand- 
writing of  the  customer  of  Messrs.  Fuller.  It  was  proved  by  Mr.  Lewis, 
the  defendant's  attorney,  that  the  defendant  had  directed  him  to  address 
him  at  No.  12,  Tower-street;  and  it  was  further  proved  by  another  wit- 
ness, that  be  directed  two  letters  on  business  to  "  Mr.  Frederick  Wolf- 
hagen, 12,  Tower-street,"  to  which  he  received  answers ;  and  this  wit- 
ness stated,  that  he  believed  the  letter  Bought  to  be  given  in  evidence  to 
be  the  same  handwriting  as  the  answers  he  received  to  his  letters 
addressed  to  No.  12,  Tower-street. 
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Orowder,  for  the  defendant,  objected,  that  there  was  no  sufficient  evi- 
dence to  sliow  that  the  defendant  was  the  *person  who  had  writ- 
ten  either  the  letters,  the  checks,  or  the  signature  at  the  bankers,   *•> 
spoken  to  by  the  witnesses ;  and  that,  therefore,  the  letter  proposed  to 
be  given  in  evidence  was  not  receivable. 

Alderson,  B.  (after  conferring  with  the  full   Court),  received  the 
evidence. 

The  letter  was  read.  Verdict  for  the  plaintiff. 

S.  Martin  and  Boodle,  for  the  plaintiff. 

Crowder,  for  the  defendant. 

[Attorneys — Pearce  $  Co.,  and  Lewis  $  Lewis."] 


REYNOLDS,  Assignee  of  HILLS,  an  Insolvent,  v.  STAINES, 
JONES,  and  HILL.     April  20. 

In  an  action  against  8.  it  wu  proved,  that  a  witness  went  to  a  tavern  and  asked  a  waiter  if  S. 
was  there;  and  on  a  person  coming  out  to  the  witness,  the  latter  asked  him  who  he  was,  and  he 
said  his  name  was  S.  The  witness  bad  not  known  the  defendant  before,  and  had  never  seen 
him  since : — Held,  that  this  was  some  proof  that  this  person  was  S.,  and  that  the  conversation 
between  the  witness  and  this  person  was  receivable  in  evidence. 

Trover  for  potatoes.     Plea,  not  guilty. 

With  respect  to  the  defendant  Staines,  it  was  proved  by  a  witness 
named  Drew,  that  he  went  to  the  Red  Cap  Tavern,  at  Camberwell,  and 
asked  a  waiter  there,  if  either  Mr.  Jones  or  Mr.  Staines  were  in  the 
house.  The  waiter  said  he  would  inquire,  and  went  into  the  house, 
leaving  the  witness  at  the  door.  Immediately  afterwards,  a  person  came 
out  of  the  house  to  the  door  at  which  the  witness  was  standing,  and  the 
witness  asked  him  whom  he  had  the  pleasure  of  speaking  to,  and  he 
replied  that  his  name  was  Staines.  The  witness  had  not  known  this  per- 
son before,  and  had  never  seen  him  since,  and  did  not  know  him  to  be 
the  defendant  Staines. 

Hawkins,  for  the  defendant   Staines,  objected,  that  *before  r*74/. 
any  evidence  could  be  given  of  what  this  person  said,  it  must  be  *- 
shown  that  it  was  the  defendant  Staines. 

Alderson,  B. — This  is  a  person  who  calls  himself  Staines,  and  that 
is  some  evidence  that  he  was  so.  You  will  of  course  observe  upon  it  to 
the  jury,  that  this  might  have  been  some  one  else,  or  even  that  a  person 
might  have  been  sent  to  this  place  to  answer  to  the  name  of  Staines. 

Evidence  was  given  of  the  conversation  between  the  witness  Drew  and 
the  person  who  said  that  his  name  was  Staines;  but  it  did  not  amount 
to  any  admission,  and  there  was  no  other  evidence  at  all  affecting  the 
defendant  Staines. 

Verdict  for  the  plaintiff  against  the  defendant  Hill,  and  for  the 
other  defendants. 

VOL.  II.— 61  2  S 
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W.  H  Watson  and  Edwin  James,  for  the  plaintiff. 
Hawkins,  for  the  defendant  Staines. 
Montagu  Chambers,  for  the  defendant  Jones. 

[Attorneys — Be  Medina  and  Jones — Abrahams — Holmes.] 


CANNAM  and  Another  v.  FARMER.     April  20. 

Id  an  action  on  a  promissory  note,  in  which  the  defendant  pleads  coverture,  and  the  plaintiff 
takes  issue  on  that  plea,  the  defendant  has  the  right  to  begin ;  al though,  as  the  note  did  n** 
bear  interest  on  the  face  of  it,  the  plaintiff  claimed  interest  in  the  shape  of  damages. 

On  these  pleadings  it  lies  on  the  defendant  affirmatively  to  prove  the  coverture;  and  if  she 
does  so,  it  is  no  answer  to  the  defence,  that  at  the  time  of  the  making  of  the  note,  she  repr* 
sented  herself  to  be  a  widow. 

Assumpsit  by  the  plaintiffs  as  payees,  against  the  defendant  as  maker 
of  three  promissory  notes  for  20Z.  each,  dated  the  7th  of  April,  1847 
Pica,  that,  at  the  time  of  the  making  of  each  of  the  promissory  notes  by 
the  defendant,  she  was  the  wife  of  James  Farmer,  who  is  still  living. 
Replication,  taking  issue  on  this  plea. 

Otter,  for  the  plaintiffs,  claimed  the  right  to  begin.     In  *eroy 
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action  on  a  promissory  note,  the  note  must  be  put  in.     If  it  were 


not  required  to  be  put  in,  the  plaintiff  might  have  endorsed  it  over  for 
value  after  plea  pleaded. 

Alderson,  B. — Any  matter  of  defence,  which  arises  after  plea  pleaded, 
can  only  be  taken  advantage  of  by  the  defendant's  pleading  it  pais  dar- 
rein continuance. 

Otter. — Whatever  the  plea  may  be,  we  must  put  in  the  note. 

Alderson,  B. — The  production  of  the  note  is  not  necessary  where  it 
is  not  denied  on  the  record. 

Otter. — The  plaintiffs  go  for  damages ;  where  a  note  does  not  on  the 
face  of  it  bear  interest,  the  jury  give  interest  in  the  shape  of  damages; 
and  where  a  plaintiff  goes  for  substantial  damages,  he  has  the  right  to 
begin.  In  the  case  of  Mercer  v.  WItall,  5  Q.  B.  447,  it  was  held,  that 
whenever,  from  the  state  of  the  record  at  Nisi  Prius,  there  is  anything 
to  be  proved  by  the  plaintiff,  he  is  entitled  to  begin,  and  that  the  rule  is 
the  same  in  actions  of  contract  and  in  actions  of  tort.  In  that  case  an 
action  had  been  brought  against  an  attorney  for  wrongfully  dismissing 
an  articled  clerk ;  and  the  defendant  pleaded  in  substance,  that  he  dis- 
missed the  plaintiff  for  misconduct.  The  plaintiff  replied  de  injuria ;  ami 
Lord  Denman,  C.  J.,  at  the  trial,  held  that  the  plaintiff  had  the  right  to 
begin,  as  it  lay  upon  him  to  prove  some  damage ;  and  the  Court  of 
Queen's  Bench,  after  argument,  and  taking  time  to  consider,  held  that 
the  ruling  of  his  Lordship  was  correct. 

Alderson,  B. — I  do  not  agree  to  the  principle,  as  to  substantial  or 

unsubstantial   damages;  and    I   think  that   the  right  to  begin  cannot 

♦7481  *ePen<*  on  wnetner  tne  plaintiff  goes  *for  100Z.  or  for  a  farthing 

J  I  know  that  Lord  Denman  has  doubts  on  this  subject,  in  which 
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several  of  the  judges  do  not  agree  with  him,  and  that  there  has  been  an 
arrangement,  that,  in  cases  of  libel,  slander,  and  personal  injuries,  the 
plaintiff  should  begin.  In  the  present  case,  the  defendant  is  entitled  to 
begin. (a) 

♦For  the  defendant,  an  examined  copy  of  the  register  of  the  r*7jQ 
marriage  of  James  Farmer  and  Ann  Brown,  on  the  23d  of  June, 
1828,  at  Trinity  Church  in  the  parish  of  St.  Mary,  Newington,  was  put 
in ;  and  it  was  proved  by  a  witness,  named  Percival,  that  he  knew  the 
defendant  and  James  Farmer  living  together  as  married  persons,  from  the 
year  1828  to  the  year  1838,  when  James  Farmer  left  her ;  and  this 
witness  stated,  that  he  knew  the  handwriting  of  both  James  Farmer  and 
the  defendant,  and  had  seen  their  signatures  on  the  marriage  register 
from  which  he  saw  the  examined  copy  taken. (5)  This  witness  stated,  that 
he  had  seen  James  Farmer  alive  on  the  17th  of  April,  1849. 

(a)  In  the  argument  of  the  case  of  Mercer  v.  Whall,  5  Q.  8.  447,  it  is  observed  by  the  learned 
counsel  for  the  plaintiff,  that  the  resolution  of  the  judge?,  which  is  mentioned  by  Tindnl,  C.  J.,  in 
the  case  of  Carter  v.  Jones,  is  differently  reported  in  1  Moo.  A  Rob.  281,  and  in  6  C.  A  P.  64.  In 
1  Moo.  A  Rob.  it  is  thus  stated : — "Tindal,  C.  J. — A  resolution  has  been  recently  come  to  by  all 
the  judges,  that,  in  coses  of  slander,  libel,  and  other  action*,  where  the  plaintiff  seeks  to  recover 
actual  damage*  of  an  ascertained  amount,  he  is  entitled  to  begin,  although  the  affirmative  of  tho 
issue  may  in  point  of  form  be  with  the  defendant."  In  6  C.  A  P.  64,  it  is  thus  reported  : — "Tin- 
dal,  C.  J. — The  judges  certainly  have  come  to  a  resolution  that  justice  would  be  better  admin  is. 
tered  by  altering  the  rule  of  practice  in  the  respect  alluded  to,  and  that,  in  future,  the  plaintiff 
should  begin  in  all  actions  for  personal  injuries,  and  aim  in  dander  and  libel,  notwithstanding 
tbe  general  issue  may  not  be  pleaded,  and  the  affirmative  be  on  the  defendant"  In  the  case  of 
Cooper  v.  Wakley,  3  C.  A  P.  474,  which  was  an  action  for  libel,  in  which  the  defendant  pleaded 
pleas  of  justification  without  the  general  issue,  Lord  Tenterden,  C.  J.,  after  conferring  with  Mr. 
Justice  Bayley,  Mr.  Justice  Littledale,  and  Mr.  Justice  Jamee  Parke,  held,  that  the  defendant  was 
entitled  to  begin.  But  in  the  case  of  Mercer  v.  Whall,  Lord  Denman,  C.  J.,  in  reference  to  the 
case  of  Cooper  v.  Wakley,  and  the  resolution  of  the  judges  above  referred  to,  said,  "  Soon  after  I 
was  raised  to  the  Bench,  this  ruling  became  a  subject  of  discussion  among  the  judges.  Many  of 
them  attended  at  my  house  to  coneider  of  it,  and  the  following  short  resolution  was  drawn  up  and 
signed  by  those  present,  and  afterwards  adopted  by  Lord  Lyndhurtt,  0.  B.,  Bayley,  B.,  Taunton, 
J.,  and  myself: — 'In  actions  for  libel,  slander,  and  injuries  to  the  person,  the  plaintiff  shall 
begin,  although  the  affirmative  issue  is  on  the  defendant'  I  possess  this  document,  signed  with 
the  initials  of  the  present  Chief  Justice  of  the  Common  Pleas  [Tindnl,  C.  J.],  of  Sir  J.  B.  Bosan- 
quet,  of  the  late  Mr.  Justice  Park,  Littledale,  and  Gaeelee,  Js.,  and  Bolland  and  Gvrtiey,  Bs. 
Among  the  judges  who  adhered  to  this  retractation  of  the  decision  in  Cooper  v.  Wakley  were  tvro 
whom  I  have  named  as  assessors  to  Lord  Tenterden  when  that  decision  was  made."  "  Tf  ever  a 
decision  was  overruled  on  great  deliberation,  and  by  an  undeviating  practice  afterwards,  it  is 
that  in  Cooper  y.  Wakley." 

In  the  case  of  Chapman  v.  Ramon,  8  Q.  B.  673,  which  was  an  action  of  trespass  for  destroying 
a  dam  and  flood-gates,  the  defendant  pleaded,  that  he  had  a  mill  to  which  tbe  water  ought  to 
flow,  and  that  the  dam  and  flood-gates  stopped  the  water,  and  therefore  he  destroyed  them.  Re- 
plication denying  the  right.  "  On  the  trial,  before  Tindal,  C.  J.,  the  plaintiff's  counsel  claimed 
the  right  to  begin,  on  the  ground  that  the  damages  were  to  be  ascertained.  The  Lord  Chief  Jus- 
tice asked  the  learned  counsel  whether  he  would  pledge  himself  to  go  for  substantial  damage, 
and,  upon  his  declining  to  do  so,  allowed  the  defendant  to  begin."  The  defendant  had  a  ver- 
dict; and,  on  a  new  trial  being  moved  for,  on  the  ground  that  the  plaintiff  was  entitled  to  begin, 
it  was  refused ;  and  Lord  Denman,  C.  J.,  said,  "  The  most  simple  rule  in  the  case  of  a  record  like 
this  would  be  to  say  that  the  affirmative  issue  lay  on  the  plaintiff  to  the  extent  of  the  damages 
claimed  by  him.  That  would  be  of  easy  application.  But  if  his  counsel  will  not  undertake  to 
offer  proof  of  substantial  damages,  it  is  reasonable  to  say,  that  no  affirmative  issue  lies  on  him." 
Knd  Mr.  Justice  Pattcton  says,  "  If  damages  be  out  of  the  question,  there  is  no  doubt  that  the  ♦ 
issue  here  is  on  the  defendant" 

(6)  See  the  case  of  Sayer  v.  Gloeeop,  ante,  p.  694. 
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As  evidence  in  reply,  Otter,  for  the  plaintiffs,  put  in  the  three  promis- 
sory notes  on  which  the  present  action  was  brought,  which  were  all  signed 
hy  the  defendant,  "  Ann  Farmer,  widow." 

Alderson,  B. — Her  representation  is  no  answer  to  the  defence,  if  she 
really  is  the  wife  of  James  Farmer. 

Otter. — Does  your  Lordship  think  it  is  not  an  estoppel  ? 
*7*>01  *  Alderson,  B. — Not  on  these  pleadings.  I  dare  say  she  repre- 
sented  herself  to  be  a  widow.  But  if  the  fact  of  her  being  a  mar- 
ried woman  at  the  time  of  the  making  of  the  notes  is  admitted,  or  is 
proved  to  the  satisfaction  of  the  jury,  her  representation  is  no  answer  to 
the  defence.  I  rule,  that  the  fact  of  the  marriage  must  be  proved  affir- 
matively by  the  defendant,  and  that  if  it  be  so,  her  representation  that 
she  was  a  widow  or  a  spinster,  is,  on  these  pleadings,  no  answer  to  that  de- 
fence. I  think  the  plea  is  proved  ;  but  if  the  representation  by  her,  that 
she  was  a  widow,  be  an  answer  to  it,  and  that  answer  be  open  to  you  in 
these  pleadings,  you  may  go  to  the  Court,  and  so  you  may  on  the  point 
as  to  the  right  to  begin ;  but  I  doubt  whether  the  Court  will  entertain  it 

Verdict  for  the  defendant(a) 

Otter,  for  the  plaintiffs. 

Macaulay,  for  the  defendant. 

[Attorneys — Dangerfield,  and  In  person.] 

(a)  No  motion  was  made. 


First  Sitting  in  Trinity  Term,  1849. 


BEFORE  BARON  PARKE. 


JACKSON  v.  CARRINGTON.    May  25. 

In  a  declaration  by  holder  against  maker  of  a  check  on  a  banker,  it  was  alleged  that  the  defend- 
ant had  notice  of  the  dishonour  of  the  check,  which  was  denied  by  the  plea : — Hetd>  that  this 
allegation  would  not  be  supported  by  proof  that  the  drawer  had  no  effects  in  the  hands  of 
the  banker,  although  this,  if  alleged  in  the  declaration,  would  have  excused  the  want  of  notice 
of  dishonour;  but  on  these  facts  appearing  from  the  opening  of  the  plaintiff's  counsel  st 
the  trial,  the  judge  postponed  the  trial,  and  gave  the  plaintiff  leave  to  amencj,  on  payment 
of  the  costs  of  the  day  and  the  costs  of  the  amendment 

Assumpsit  on  a  banker's  check  drawn  by  the  defendant  on  Messrs. 
Ransom  for  70Z.,  in  favour  of  a  person  named  Mulliner,  and  by  him 
transferred  to  the  plaintiff.     The  declaration  stated,  that  the  check  was 
presented  and  dishonoured,  of  which  the  defendant  "  had  notice." 
^^r-i-i        *  Pleas,  (inter  alia)  a  denial  of  the  notice  of  dishonour. 
-*       The  jury  having  been  sworn, 

It  was  opened  by  Humfrey,  for  the  plaintiff — That  the  check  wis 
duly  presented  and  dishonoured,  but  that  the  defendant  had  had  no  notice 
it  the  dishonour,  he  not  being  entitled  to  it,  as  the  bankers  had  no 
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effects  of  the  defendant  in  their  hands,  as  he  was  in  a  condition  to 
prove. 

Parke,  B. — If  you  could  prove  notice  of  dishonour  given  to  the  de- 
fendant at  any  time,  it  might  be  that  that  would  be  sufficient  in  a  case 
where  the  drawer  of  the  check  had  no  effects  in  the  hands  of  the  bankers, 
although  the  notice  might  be  given  too  late  if  it  were  an  ordinary  case ; 
but  if  no  notice  of  dishonour  at  all  has  been  given,  you  ought  to  excuse 
the  want  of  notice  in  your  declaration. 

Humfrey. — In  the  case  of  Caunt  v.  Thompson^  18  L.  J.,  C.  P.  125, 
which  was  an  action  by  the  endorsee  against  the  drawer  of  a  bill  of  ex- 
change, the  defendant  pleaded,  that  he  had  received  no  notice  of  the  dis- 
honour. It  was  proved  that  the  bill  was  taken  to  the  defendant  when 
it  became  due ;  that  he  then  said  that  the  acceptor  was  dead,  and  he 
was  his  executor  ;  and  he  asked  for  time,  and  said  that  he  would  see  the 
bill  paid  :  it  was  held  that  this  was  sufficient  evidence  of  notice  of  dis- 
honour to  the  defendant.(a)  And  I  put  this  as  being  equivalent  to  notice, 
as  the  defendant  knew  that  this  check  must  be  dishonoured.  It  is  the 
same  as  if  the  defendant  stood  by  at  the  counter  and  saw  the  check  dis- 
honoured. 

♦Parke,  B. — It  is  a  great  pity  that  the  declaration  was  not  in  a  r*7ro 
proper  form.     The  want  of  notice  of  dishonour  clearly  could  be 
excused. 

Humfrey. — I  shall  ask  for  leave  to  amend. 

Parke,  B. — I  will  give  you  leave  to  amend,  and  put  off  the  trial  till 
the  third  sitting  in  this  term ;  but  the  plaintiff  must  pay  the  costs  of 
the  day,  and  the  costs  of  the  amendment.  The  plaintiff  must  deliver 
the  amendment  to-morrow  and  the  defendant  plead  on  Monday,  and  try 
at  the  third  sitting.  I  think  it  is  clear  that  you  cannot  excuse  the  want 
of  notice  of  dishonour  under  an  allegation  that  there  was  notice. 

Whitehurst,  for  the  defendant. — I  do  not  acquiesce  in  this  arrangement. 

Parke,  B. — I  have  no  doubt  that  I  have  the  power  to  amend  in  this 
case.  Trial  postponed. (b) 

(a)  In  the  ease  of  Burgh  v.  Legge,  5  M.  A  W.  418,  which  was  an  action  on  two  bills  of  ex- 
change, in  which  notice  of  dishonour  was  averred  in  the  declaration  and  denied  in  the  plea,  it 
was  proved,  that,  on  the  day  on  which  the  first  bill  became  due,  the  defendant  told  the  plaintiff 
that  he  knew  neither  of  the  bills  would  be  paid;  that  it  was  of  no  use  sending  him  a  twopenny 
post  letter  to  give  him  notice,  as  it  was  not  worth  the  money,  and  he  would  send  the  plaintiff 
money  in  part  payment  of  the  bills : — Held,  that  this  was  not  evidence  of  notice  of  dishonour,  but 
of  a  dispensation  with  it,  and  that  it  ought  to  have  been  so  alleged  in  the  declaration. 

(&)  By  the  stat.  9  Geo.  4,  e.  15,  the  judge  at  the  trial  had  the  power  of  causing  the  Nisi  Prius 
record  to  be  amended  where  there  was  a  variance  "  between  any  matter  in  writing  or  in  print 
produced  in  evidence,  and  the  recital  or  setting  forth  thereof  upon  the  record;"  but  by  the  stat 
8  A  4  Will.  4,c.  42,  s.  23,  after  reciting  that '  Whereas  great  expense  is  often  incurred,  and  delay 
or  failure  of  justice  takes  place,  at  trials,  by  reason  of  vacancies  [tie]  as  to  some  particular  or 
particulars  between  the  proof  and  the  record  or  setting  forth,  on  the  record  or  document  on  which 
the  trial  is  had,  of  contracts,  customs,  prescriptions,  names,  and  other  matters  or  circumstances 
not  material  to  the  merits  of  the  case,  and  by  the  mis-statement  of  which  the  opposite  party  can- 
not have  been  prejudiced,  and  the  same  cannot  in  any  case  be  amended  at  the  trial,  except  where 

2s2 
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the  variance  is  between  any  matter  in  writing  or  in  print  produced  in  evidence  and  the  record: 
And  whereas  it  is  expedient  to  allow  such  amendments  as  hereinafter  mentioned  to  be  made  on 
the  trial  of  the  cause j  it  is  enacted,  "  That  it  shall  be  lawful  for  any  court  of  record  holding 
plea  in  civil  actions,  and  any  judge  sitting  at  Nisi  Prius,  if  such  court  or  judge  shall  see  fit  so  to 
do,  to  cause  the  record,  writ,  or  document  on  which  any  trial  may  be  pending  before  any  audi 
court  or  judge,  in  any  civil  action,  or  in  any  information  in  the  nature  of  a  quo  warranto,  or  pro- 
ceedings on  a  mandamus,  when  any  variance  shall  appear  between  the  proof  and  the  recital  or 
setting  forth,  on  the  record,  writ,  or  document  on  which  the  trial  is  proceeding,  of  any  contact 
custom,  prescription,  name,  or  other  matter,  in  any  particular  or  particulars,  in  the  judgment  of 
such  court  or  judge  not  material  to  the  merits  of  the  case,  and  by  which  the  opposite  party  can- 
not have  been  prejudiced  in  the  conduct  of  his  action,  prosecution,  or  defence,  to  be  forthwith 
amended  by  some  officer  of  the  court,  or  otherwise,  both  in  the  part  of  the  pleadings  where  saea 
variance  occurs,  and  in  every  other  part  of  the  pleadings  which  it  may  become  necessary  to 
amend,  on  suoh  terms  as  to  payment  of  costs  to  the  other  party,  or  postponing  the  trial  to  be  aid 
before  the  same  or  another  jury,  or  both  payment  of  costs  and  postponement,  as  such  court  or 
judge  shall  think  reasonable ;  and  in  case  such  variance  shall  be  in  some  particular  or  particulars 
in  the  judgment  of  such  court  or  judge  not  material  to  the  merits  of  the  case,  but  such  as  that 
the  opposite  party  may  have  been  prejudiced  thereby  in  the  conduct  of  his  action,  prosecution, 
or  defence,  then  such  court  or  judge  shall  have  power  to  cause  the  same  to  be  amended  upon 
payment  of  eosts  to  the  other  party,  and  withdrawing  the  record  or  postponing  the  trial  as  afore- 
said, as  suoh  court  or  judge  shall  think  reasonable;  and  after  any  such  amendment  the  trial  shall 
proceed,  in  case  the  same  shall  be  proceeded  with,  in  the  same  manner  in  all  respects,  both  wits 
respect  to  the  liability  of  witnesses  to  be  indicted  for  perjury,  and  otherwise,  as  if  no  such  vari- 
ance had  appeared ;  and  in  case  such  trial  shall  be  had  at  Nisi  Prius,  or  by  virtue  of  such  writ 
as  aforesaid,  the  order  for  the  amendment  shall  be  endorsed  on  the  postea  or  the  writ,  as  the  can 
may  be,  and  returned  together  with  the  record  or  writ,  and  thereupon  such  papers,  rolls,  and 
other  records  of  the  court  from  which  such  record  or  writ  issued,  as  it  may  be  necessary  to 
amend,  shall  be  amended  accordingly ;  and  in  case  the  trial  shall  be  had  in  any  court  of  record 
then  the  order  for  amendment  shall  be  entered  on  the  roll  or  other  document  upon  which  the  trial 
shall  be  had ;  provided  that  it  shall  be  lawful  for  any  party  who  is  dissatisfied  with  the  decision 
of  such  judge  at  Nisi  Prius,  sheriff,  or  other  officer,  respecting  his  allowance  of  any  such  amend- 
ment, to  apply  to  the  court  from  which  such  record  or  writ  issued  for  a  new  trial  upon  that 
ground,  and  in  case  any  such  court  shall  think  such  amendment  improper,  a  new  trial  shall  \< 
granted  accordingly,  on  suoh  terms  as  the  court  shall  think  fit,  or  the  court  anal*  make  sueh 
other  order  as  to  them  may  seem  meet." 


2  CARRINGTON  &  KIRWAN.   N.  P.  754 


•NORTHERN  SUMMER  CIRCUIT  1848.(*)  [*754 


LIVERPOOL  ASSIZES. 


(Civil  Side.) 

BEFORE  MR.    JUSTICE    ERLE. 


DOE  d.  SUGDEN  v.  WEAVER  and  Others.     August  17. 

If  in  annuity  be  granted  oat  of  land,  with  power  to  the  grantee  and  his  assigns,  in  case  the 
annuity  be  in  arrear,  to  enter  and  retain  possession  of  the  land  until  payment,  and  the  grantee 
enter  for  non-payment  of  the  annuity,  and  die  in  possession  of  the  land,  the  arrears  being 
still  unpaid : — SembU,  thai  the  executor  of  the  grantee  takes  such  an  :nterest  in  the  land  as 
will  entitle  him  to  maintain  an  ejectment. 

Ejectment. — The  action  was  brought  to  recover  possession  of  certain 
premises  situate  in  Hope-street,  Manchester.  The  declaration  contained 
several  demises ;  but  the  plaintiff  relied  wholly  on  a  demise  by  one  Judith 
Sugden,  of  the  23d  of  May,  1848. 

The  facts  of  the  case  were  as  follow  : — In  the  year  1805,  one  James 
Hurst,  who  was  then  seised  in  fee  of  the  premises  in  question,  made  a 
settlement  in  contemplation  of  his  marriage  with  Mary  Raw  son,  where- 
by the  said  premises  were  conveyed  to  trustees  to  the  use  of  the  said 
James  Hurst  for  life,  and  after  his  death,  to  the  use  that  his  said  intended 
wife,  Mary  Rawson,  should  receive  thereout  an  annuity  for  her  life  of 
1267. ;  and  to  the  use  that,  in  case  the  said  annuity  should  be  in  arrear 
for  the  space  of  twenty-one  days  after  any  of  the  days  appointed  for 
payment  thereof,  the  said  Mary  should  be  at  liberty  to  enter  on  the 
said  premises,  and  distrain  for  the  said  arrear ;  and  to  the  further  use  that, 
in  case  the  said  annuity  should  be  in  arrear  for  thirty  days  after  any 
of  the  days  appointed  for  payment  thereof,  the  said  Mary  "  and  her 
assigns''  might  *enter  into  and  upon  the  said  premises,  and  con-  r*7cc 
tinue  possessed  thereof,  until  all  the  arrears  of  the  said  annuity  L 
due  at  the  time  of  such  entry,  and  also  all  the  arrears  of  the  said  annu- 
ity which  should  become  due  during  the  time  of  such  possession,  should 
be  fully  paid  and  satisfied. 

James  Hurst,  the  settlor,  died  in  the  year  1806,  leaving  the  said  Mary, 
then  Mary  Hurst,  his  widow,  him  surviving. 

In  the  year  1826,  the  said  annuity  having  then  been  in  arrear  for  more 
than  thirty  days,  Mary  Hurst  entered  on  the  said  premises  by  virtue  of 
the  said  power  ;  and  she  continued  in  possession  thereof  up  to  the  year 

(a)  These  oases  are  reported  by  John  A.  Bu*$cll,  B.  A.,  of  Gray's  Inn,  Barrister-at-law. 
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1845,  in  which  year  she  died.  At  the  time  of  Mary  Hurst's  death, 
600?.,  arrears  of  the  said  annuity,  remained  due  and  unpaid.  Prior  to 
her  death,  Mary  Hurst  made  a  will,  whereby  she  devised  and  bequeathed 
all  her  real  and  personal  estate  to  Judith  Sugden,  the  lessor  of  the  plain- 
tiff; and  she  likewise  appointed  the  said  Judith  Sugden  soiq  executrix 
of  her  said  will. 

After  proving  the  above  facts,  the  learned  counsel  for  the  plaintiff 
put  in  the  probate  of  Mary  Hurst's  will,  in  order  to  show  that  the  legal 
estate  was  in  Judith  Sugden,  as  the  executrix  of  Mary  Hurst. 

Atherton,  for  the  defendants,  objected,  that  the  right  of  entry  for 
non-payment  of  the  annuity,  if  it  could  pass  by  will  at  all,  was  not  such 
an  interest  as  would  pass  to  the  executrix  of  the  personal  estate ;  and 
that  the  production  of  the  probate,  therefore,  was  not  sufficient  to  prove 
that  the  legal  estate  was  in  Judith  Sugden. 

Martin,  contr&,  submitted,  that  the  right  to  enter  was  merely  a  chattel 
interest,  which  passed  to  the  executrix  of  the  personal  estate. 

Erle,  J.,  inclined  to  this  opinion  ;(a)  but 

* Martin  having,  to  avoid  raising  the  question,  put  in  the  origi- 
-J  nal  will  of  Mary  Hurst,  which  was  admitted,  the  point  was  not 
decided. 

Atherton  then  argued — that  the  right  to  enter  for  non-payment  of  the 
annuity,  under  the  marriage  settlement,  was  not  an  interest  which  Mary 
Hurst  could  dispose  of  by  will  at  all ;  and  that,  therefore,  the  legal  estate 
in  the  premises  had  not  passed  to  Judith  Sugden,  so  as  to  enable  the  plain- 
tiff to  maintain  ejectment  on  a  demise  by  her.  All  that  Mary  Hurst 
took  in  the  premises,  under  the  marriage  settlement,  was  an  estate  for 
life. 

.  Erle,  J.,  was  of  opinion,  that,  according  to  the  terms  of  the  marriage 
settlement,  the  right  to  enter  upon  and  retain  possession  of  the  premise 
for  non-payment  of  the  annuity,  continued  in  Mary  Hurst  and  her  assigns, 
so  long  as  any  arrears  of  such  annuity  remained  unpaid  ;  and  that,  there 
being  an  arrear  due  at  the  time  of  her  death,  such  right  was  transmissible 
by  her  will.  Judith  Sugden,  therefore,  had,  either  as  executrix  or  as 
devisee,  such  an  interest  under  Mary  Hurst's  will  in  the  premises  in  ques- 
tion, as  would  support  the  demise  in  the  declaration  by  her  to  the  plain- 
tiff.^) Verdict  for  the  plaintiff.(e) 

(a)  See  Jemott  v.  (holey,  Sid.  334,  Res.  1 ;  8.  0.,  1  Ley.  170,  and  infra,  note  («). 

(ft)  Atherton  requested  his  Lordship  to  give  him  leave  to  move  on  this  point,  bat  was  reposed. 

(e)  It  has  long  been  held,  that,  where  a  rent-charge  is  granted,  with  a  proviso,  that,  if  iht 
rent  be  in  arrear,  the  grantee  may  enter  and  retain  until  he  be  satisfied  of  the  arrears,  eacb 
grantee  may  make  a  lease,  to  try  the  title  in  an  ejectment :  Jemott  v.  Cowley,  1  Wma,  Sannd.  112  f ; 
S.  O,  nom.  Jemott  v.  Cooky,  Sid.  334;  1  Lev.  170;  HavergUl  v.  Hare,  Cro.  Jac  510,  511;  Bee. 
Abr.  "  Ejectment,"  (D<)  3.  And  it  would  appear,  that,  under  such  a  proviso,  the.  grantee  acqtire* 
an  interest  in  the  land,  which,  after  entry,  passes  to  his  executor.  Thus,  in  the  case  of  J*m*tx. 
Cooley,  as  reported  in  Siderfin,  it  was  resolved,  Res.  1,  "  Que  ceo  proviso  ne  fuit  void,  sed  inartf 
a  doner  un  certain  estate  al  grantee  quant  U  enter  pur  non  payement,  le  quel  vaera  a  aes  exw*- 
tors,  et  nemy  a  son  heir."  And  in  the  report  of  that  case  by  Levinz,  it  is  said  to  have  been  held 
by  Kelynge,  Twyeden,  and  Wyndhatn,  that  "  the  power  of  entry  is  an  inheritance,  mad  deeeec* 
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with  the  rent  to  the  heir/'  t  e.,  where  the  rent  is  granted,  as  it  was  in  that  case,  in  fee  ;  "  but, 
where  entry  is  made,  it  is  then  no  more  than  a  chattel  interest  in  the  land,  whieh  shall  go  with 
_he  arrears  to  the  executors."  And  Tieyeden  said,  that,  if  it  was  not  for  the  words  "  and  to  retain 
until  he  be  eatiefied  out  of  the  profit*"  it  would  have  been  an  inheritance  in  the  land,  to  remain 
n  the  heir  as  a  penalty ;  but,  by  reason  of  those  words,  it  is  only  a  chattel,  and  shall  go  to  the 
executors,  who  are  the  persons  to  be  satisfied  of  their  arrears. 


COPE  v.  THAMES-HAVEN  DOCK  COMPANY.    Aug.  18. 

The  mere  fact  of  counsel,  whilst  cross-examining  a  witness,  patting  a  document  into  the  witness's 
hand,  and  asking  him  whether  it  is  in  his  handwriting,  does  not  entitle  the  opposite  counsel  to 
see  snch  document.  But  the  opposite  counsel  has  a  right  to  see  the  document  before  the 
cross-examining  counsel  proceeds  to  found  any  question  on  the  document  itself. 

Where  A.  was  called  by  the  defendant  to  prove  conversations  between  the  plaintiff  and  the 
agents  of  the  defendant;  and  alter  the  defendant's  case  had  dosed,  it  was  proposed  to  call  B. 
on  the  part  of  the  plaintiff,  to  contradict  A.: — Held,  that,  notwithstanding  the  course  <f 
cross-examination  pursued  by  the  defendant's  oounsel  had  been  such  as  to  give  notice  of  tlie 
defendant's  case,  B.  might  be  called  to  contradict  A.  as  to  what  took  place  between  the 
plaintiff  and  the  agents  of  the  defendant,  on  any  occasion  on  which  A.  had  admitted  in  b  Is 
evidence  that  B.  was  present 

Assumpsit  for  services  rendered  by  the  plaintiff  to  the  defendants,  tts 
an  accountant.     Plea,  non  assumpsit. 

The  defence  relied  upon  was,  that  the  plaintiff  had  performed  the  ser- 
vices in  question,  with  notice  that  the  defendants  would  not  hold  them- 
selves responsible  for  any  claim  by  him  on  account  of  such  servicer., 
beyond  his  mere  expenses ;  and  evidence  was  given  by  one  Greer,  a  wit- 
ness for  the  defendants,  of  certain  statements  made  to  the  plaintiff  by 
the  agents  of  the  Company,  for  the  purpose  of  establishing  this  fact. 

KnowleSy  who  was  of  counsel  for  the  plaintiff,  in  cross-examining  this 
witness,  wished  to  ask  him  certain  questions  concerning  statements  which 
he  had  made  in  a  letter  written  by  him  on  this  subject.  The  letter  was 
put  into  the  hands  of  the  witness,  and  he  was  asked  whether  he  had  writ- 
ten it.  The  learned  counsel  was  then  proceeding  to  cross-examine  the 
witness  as  to  the  contents  of  the  letter,  when 

*Martin,  who  appeared  for  the  defendants,  insisted  on  his  right  rtjzQ 
to  see  the  letter  before  the  witness  was  cross-examined  thereon. 

Knowles  objected  to  this,  on  the  ground  that  he  did  not  mean  to  put 
the  letter  in  evidence.  * 

Eble,  J. — I  believe  the  rule  to  be,  that  whenever  counsel  puts  a  docu- 
ment into  the  hand  of  a  witness,  and  asks  him  whether  it  is  in  his  hand* 
writing,  and  then  proceeds  to  found  any  question  on  such  document,  the 
counsel  on  the  opposite  side  has  a  right  to  see  it.  In  my  opinion,  the 
only  case  in  which  the  opposite  counsel  has  not  this  right  is  where  coun- 
sel, after  handing  the  document  to  the  witness,  goes  no  further. (a) 

(«)  But  see  Reg.  v.  Jhtneombe,  8  C.  k  P.  309,  in  which  case  the  rule  was  thus  stated  by  Lord 
VOL.  II. — 62 
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After  the  case  for  the  defendants  had  closed, 

Knowles  proposed  to  call  a  witness  for  the  purpose  of  contradicting  the 
witness  Greer,  as  to  what  took  place  at  the  interviews  of  the  Company's 
agents  with  the  plaintiff,  with  reference  to  the  refusal  of  the  Company 
to  sanction  his  employment  at  their  risk. 

Martin  objected  to  this,  on  the  ground  that  the  plaintiff's  counsel  had 

had  notice,  by  the  cross-examination  of  his  witnesses,  as  to  the  line  of 

defence  which   the  defendants  "Intended  to  adopt;   and  that, 

J   therefore,  the  evidence  which  was  to  be  given  by  the  witness  now 

proposed  to  be  called,  ought  to  have  been  made  part  of  the  plaintiff's 

case. 

Erle,  J.,  held  that  the  witness  might  be  called,  notwithstanding,  for 
the  purpose  of  contradicting  any  statement  made  by  Greer,  with  refer- 
ence to  what  took  place  between  the  plaintiff  and  the  agents  of  the 
Company,  on  any  occasion  on  which  Greer  had  admitted  in  his  evidence 
that  the  witness  called  in  contradiction  was  present. 

Verdict  for  the  plaintiff. 

Knowles  and  M6nk9  for  the  plaintiff. 

Martin  and  Aspland,  for  the  defendants. 

[Attorneys — Bagshawe  ft  Co,y  and   Venning  ft  Co. 

Dtnvuxn:  "  If  a  paper  is  pat  into  a  witness's  band,  and  it  leads  to  anything,  that  is,  if  anytbisg 
comes  of  the  questions  founded  upon  it,  the  opposite  counsel  has  a  right  to  see  the  paper  and  re- 
examine upon  it ;  but,  if  the  thing  misses  entirely,  and  nothing  comes  of  it,  the  opposite  ooun^l 
has  no  right  to  look  at  it." 


(Crourn  Side.) 


BEFORE   MR.    JUSTICE   CRESSWELL. 


REGINA  v.  WARD.     August  22. 

Material  evidence  may  be  given  against  a  prisoner  on  his  trial,  in  addition  to  what  appear* 
from  the  depositions,  to  have  been  given  against  him  before  the  magistrates. 

The  prisoner  was  indicted  for  burglary. 

In  the  course  of  the  trial  some  material  evidence  was  given  by  one 
of  the  witnesses,  of  which  there  was  no  statement  in  his  deposition ;  and 
s  J.  Pollock,  in  addressing  the  jury  for  the  defence,  complained,  that, 
in  consequence  of  this,  the  information  which  the  legislature  intended  to 
be  given  to  the  prisoner  by  means  of  the  depositions,  had  been  withheld, 
and  the  object  of  the  statute  defeated.     But 

*7601       *  Cress  well,  J.,  in  summing  up,  said : — The  learned  counsel 

for  the  prisoner  is  in  error  in  supposing  that  the  depositions  are 

taken  for  the  purpose  of  affording  information  to  the  prisoner.     The 

object  of  taking  the  depositions  is,  that  if  any  of  the  witnesses,  whose 
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evidence  is  given  before  the  magistrates,  should  be  unable  to  attend  at 
the  trial,  or  die,  there  should  not,  by  reason  of  this,  be  a  failure  of 
justice.  That  is  the  real  ground  on  which  the  depositions  are  taken : 
and,  until  within  a  very  few  years,  the  prisoner  had  no  right  even  to 
see  them.  It  has,  however,  been  thought  right  that  the  prisoner  should 
see  them,(a)  in  order  that  he  may  know  why  he  was  committed.  It  is, 
therefore,  by  no  means  incumbent  on  the  prosecutor  to  abstain  from 
giving,  at  the  trial,  any  additional  evidence  which  may  be  discovered 
subsequently  to  the  taking  of  the  depositions.  But,  at  the  same  time, 
it  is  only  fair  that  the  prisoner's  counsel  should  be  apprised  of  the  cha- 
racter of  such  evidence.(J)  Verdict — Guilty. 

Milne,  for  the  prosecution. 

J.  Pollock,  for  the  prisoner. 

[Attorneys — Hutton,  and  .] 

(a)  See  staL  6  A  7  Will.  4,  o.  114,  a.  3. 
(6)  And  see  Regina  v.  Curtis,  post,  p.  703. 
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BEFORE  MB.  JUSTICE  CRESSWELL. 


REGINA  v  JOHN  BICKERSTAFF.    August  14. 

8.,  post-mistress  of  G.,  received  from  A.  a  letter  unsealed,  but  addressed  to  B.,  and  with  it  11., 
for  a  post-office  order,  Zd.  for  the  poundage  on  the  order,  Id.  for  the  postage,  and  Id.  for  the 
person  who  got  the  order.  8.  gave  the  letter,  unsealed,  and  the  money  to  the  prisoner,  who  wan 
the  letter-carrier  from  G.  to  L.,  telling  him  to  get  the  order  at  B.,  and  enclose  it  in  the  letter, 
and  post  the  letter  at  L.  The  prisoner  destroyed  the  letter,  never  procured  the  order,  and 
kept  the  money  .—Held,  that  he  was  indictable  under  sect.  20  of  the  stat  7  Will.  4  A  1  Vict, 
e.  36,  for  stealing,  embezzling,  and  destroying  a  post  letter,  he  being  at  the  time  in  the  employ 
of  the  Post-office. 

Thb  prisoner  was  indicted  in  several  counts  for  having,  on  the  16th  of 
April,  1848,  at  Thurnham,  stolen,  embezzled,  and  destroyed  a  post  letter, 
he  being  at  the  time  employed  under  the  Post-office.  The  indictment 
was  upon  the  stat.  7  Will.  4  &  1  Vict.  c.  36,  s.  26. (a) 

It  appeared  in  evidence,  that  the  prisoner  was  in  the  employ  of  the 
Post-office,  and  was  poat  messenger  between  Glasgow  Dock  and  Lancas- 
ter, those  places  being  about  six  miles  apart. 

(a)  By  which  it  ia  enacted,  "  That  every  person  employed  under  the  Post-office,  who  shall 
steal,  or  shall,  for  any  purpose  whatever,  embeule,  secrete,  or  destroy,  a  post  letter,  shall  in  Eng- 
land and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  shall,  at 
the  discretion  of  the  Court,  either  be  transported  beyond  the  seas  for  the  term  of  seven  years,  or 
be  imprisoned  for  any  term  not  exeeeding  three  years;  and  if  any  such  post  letter  so  stolen  or 
embezzled,  secreted,  or  destroyed,  shall  contain  therein  any  chattel  or  money  whatsoever,  cr  any 
valuable  security,  every  such  offende    iiaU  be  transported  beyond  the  seas  for  life." 
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The  principal  facts  were  these : — Mrs.  Jane  Smith,  post- mistress  at  the 
office  at  Glasgow  Dock,  received  the  letter  in  question  from  one  Darid 
Lund,  who  delivered  it  to  her,  addressed  to  "  Mary  Shandley,  24,  North- 
street,  Liverpool."  With  the  letter,  he  paid  Mrs.  Smith  the  sum  of  It 
*7621  ^or  a  P08t"°^ce  order  to  that  amount,  3<2.  for  the  poundage  on  *such 
order,  Id.  for  the  postage,  and  Id.  for  the  messenger  from  that 
office  to  the  one  in  Lancaster,  by  way  of  commission  or  gratuity  for  his 
trouble  in  getting  the  order.  The  letter,  when  received  by  Mrs.  Smith, 
was  unsealed ;  and  she,  in  due  course  of  post,  delivered  it  still  unsealed, 
and  with  the  money,  to  the  prisoner,  instructing  him  to  obtain  the  order 
for  the  1/.  at  the  Lancaster  office,  and  then,  after  enclosing  the  order  in 
it,  to  post  the  letter  at  that  place.  Mrs.  Glasson,  post-mistress  at  the 
Lancaster  office,  stated,  that  the  prisoner  had  never  delivered  the  letter, 
and  had  paid  no  money  at  her  office  for  the  postage,  nor  on  account  of  I 
any  such  order.  A  portion  of  the  same  letter  was  some  days  afterwards,  | 
on  the  prisoner's  apprehension,  found  in  a  box  in  his  possession.  I 

Whigham,  for  the  prisoner,  submitted,  whether  the  prisoner  could, 
under  these  circumstances,  be  considered  as  employed  under  the  "  Post- 
office/'  within  the  meaning  of  those  words  in  the  statute.  His  business 
was,  to  carry  letters  when  committed  to  the  post ;  but  the  letter  here, 
when  delivered  to  him,  was  not  strictly  a  "post  letter,"  being  unsealed; 
and  it  was  delivered  to  him,  in  order  that  he  might  perform  an  act  of 
agency  with  respect  to  it  before  it  should  be  actually  posted,  viz.  at 
Lancaster.  It  was  no  part  of  the  prisoner's  duty  or  office  to  procure 
post-office  orders,  and  he  received  no  pay  from  the  Post-office  authori- 
ties for  obtaining  them.  The  let.  paid  as  for  the  messenger,  was  a  mere 
gratuity  given  by  the  person  sending  the  letter,  for  the  prisoner's  trouble; 
and  the  prisoner's  performance  of  such  a  commission  was  no  more  than  a 
voluntary  act  on  his  part  for  the  accommodation  of  another. 

Cresswell,  J.,  was  of  opinion,  that,  under  these  circumstances,  the 
♦7631  *etter  mu8t  be  considered  a  post  letter,  *and  the  prisoner  in  the 
J  employ  alleged  within  the  meaning  of  the  statute. 

Verdict — Guilty. 

J.  P.  Cobbett,  for  the  prosecution. 

Whigham,  for  the  prisoner. 

[Attorneys — Solicitor  far  the  Post-office^  and .] 

See  the  oatef  of  Rqgina  v.  Harlqj,  1  Car.  &  Kir.  89,  and  Regina  v.  Gardner,  lb.  628. 
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NORTHERN  WINTER  CIRCUIT,  1848. 


LIVERPOOL  ASSIZES. 


BEFORE  MR.  JUSTICE  ERLE. 


REGINA  v.  CURTIS.    Dee.  16. 

On  the  trial  of  a  prisoner,  hit  oounsel  may  ask  a  witness  for  the  prosecution  whether  he  did  not 
make  a  certain  statement  whilst  nnder  cross-examination  before  the  magistrates,  although  the 
depositions  contain  no  note  of  such  cross-examination. 

The  prisoner  was  indicted  for  having,  at  the  borough  of  Salford,  on 
the  30th  of  June,  1848,  obtained  by  false  pretences  the  sum  of  15?.  from 
one  Samuel  Kershaw,  with  intent  to  defraud  one  John  Hall. 

The  case  was,  that  the  prisoner  had  for  some  years  filled  the  office  of 
collector  of  poor-rate  in  Salford.  His  services  were,  according  to  notice 
given  by  him,  to  cease  on  the  24th  of  June,  1848.  Notwithstanding 
this,  however,  he  continued,  after  the  latter  date,  to  collect  the  rates  from 
several  rate-payers,  of  whom  John  Hall  was  one ;  and  it  was  from  his 
servant  Samuel  Kershaw  that  the  prisoner,  on  the  day  alleged  in  the 
indictment,  collected  the  sum  of  157.  therein  mentioned. 

One  point  made  for  the  defence  was,  that,  although  the  *priso-  r^^ 
a  ner  had  given  notice  that  he  intended  to  resign  the  office  of  col-  *- 
lector  on  the  24th  of  June,  he  had,  in  fact,  continued,  with  the  sanction 
of  his  employers,  to  receive  rates  until  after  the  30th,  the  date  of  the 
alleged  offence.  » 

Mr.  James  Dowson,  another  collector,  who  had  been  appointed  on  the 
24th  of  April,  1848,  was  examined  as  a  witness  for  the  prosecution.  He 
had  been  examined  before  the  magistrates,  on  the  application  of  tho 
prisoner,  touching  the  present  charge ;  and 

James,  for  the  prisoner,  now  asked  him,  in  cross-examination,  whether, 
when  he  was  before  the  magistrates,  he  did  not  say,  whilst  under  cross- 
examination  by  the  prisoner's  attorney,  that  he.  witness,  knew  that  the 
prisoner  was  still  collecting  rates  after  the  24th  of  June  ? 

Monk,  for  the  prosecution,  objected  to  this  question,  on  the  ground 
that  the  depositions,  on  being  referred  to,  were  found  to  contain  no  note 
of  any  such  cross-examination. 

James,  contra*,  contended  that  the  question  ought  to  be  allowed ;  and 

lie  referred  to  a  case  in  which  he,  as  counsel  for  the  prisoner,  had  taken 

he  same  objection  before  his  Lordship,  when  the  objection  was  overruled. 

Erlb,  J.,  was  of  opinion  that  the  question  must  be  allowed.     There 

2T 
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did  appear  to  have  been  decisions  the  other  way,(a)  but  he  had  always 
been  of  opinion,  that,  in  principle,  those  decisions  were  wrong. 

Verdict — Guilty. 
Monk  and  J.  Pollock,  for  the  prosecution. 
James  and  Simons,  for  the  prisoner. 

[Attorneys — Hulme  and  WhitworthJ] 

(a)  See  JRex  v.  Thornton,  and  other  cues,  cited  2  Russ.  on  Crimes,  895, 3d  ecL  It  would  ap- 
pear, however,  that  evidence  cannot  be  given  by  the  prosecution,  at  the  trial,  to  contradict  the 
evidence  contained  in  the  depositions.    lb. 


¥76S]  *BBFORB  MR.   JUSTICE  ERLE. 


REGINA  v.  JOAN  BLEASDALE.     Dec.  20. 

If  a  man  does,  by  means  of  an  innocent  agent,  an  act  which  amounts  to  a  felony,  the  employer, 
and  not  the  agent,  is  accountable  for  that  act 

Where  a  prisoner  was  indicted  in  one  count,  for  stealing  from  the  mine  of  one  H.  J.  6.  rol, 
the  property  of  the  said  H.  J.  G.,  and,  in  the  same  count,  for  stealing  from  the  mines  of  thirty 
other  proprietors  coal,  the  property  of  each  of  such  other  proprietors,  and  it  appeared  tbat 
all  the  coal  so  alleged  to  have  been  stolen  had  been  raised  at  one  shaft : — Held,  First,  t&at 
the  prosecutor  could  not  be  called  upon  to  elect  on  which  charge  he  would  go  to  the  jury. 

Secondly,  that  although,  for  the  sake  of  convenience  in  trying  the  prisoner,  the  judge  mi^fct 
direct  the  jury  to  confine  their  attention  to  one  particular  charge,  yet  that  the  prosecutor  ro 
entitled  to  give  evidence  in  support  of  all  the  charges  laid  in  the  indictment. 

Thirdly,  that  proof  of  such  charges  might  be  relied  on,  in  order  to  show  a  felonious  intent 

The  prisoner  was  indicted  under  7  &  8  Geo.  4,  c.  10,  s.  37,  for  stealing 
from  the  mine  of  one  Henry  John  Gunning  coal,  the  property  of  the  said 
H.  J.  Gunning :  and,  in  the  same  count,  he  was  charged  with  stealing 
from  the  mines  of  thirty  other  proprietors  other  coal,  the  property  of 
each  of  such  proprietors.  There  were  also  counts  charging  him  with  the 
severing  of  coal  with  intent  to  steal,  and  with  common  larceny ;  and  in 
each  count  the  coal  was  charged  as  being  the  property  of  the  said  H.  J. 
Gunning ;  and  also  as  being  the  property  of  the  said  thirty  other  separate 
and  distinct  owners. 

It  appeared,  that  the  prisoner  had  been  the  lessee,  under  Captain 
Walmsley,  of  a  coal  mine  at  Wigan,  in  the  county  of  Lancaster,  which 
he  had  been  working  from  November,  1842,  till  January,  1848 ;  and 

J.  Pollock,  for  the  prosecution,  in  opening  the  case,  stated,  that  the 
prisoner  had,  from  the  shaft  opened  to  work  this  mine,  carried  on  extci - 
sive  workings  of  coal  by  means  of  levels,  drift-ways,  tunnels,  cutting*, 
and  drains.  And  that,  by  means  of  these  workings,  he  had  gotten  c*al 
belonging  to  about  forty  different  proprietors,  without  their  sanction  or 
knowledge  ;  and,  in  doing  so,  had  undermined  part  of  the  yard  of  the 
parish-Church,  144  yards  of  the  Main  street  of  Wigan,  and  220  private- 
houses  ;  and  that  he  had  thus  unlawfully  possessed  himself  of  10,000?. 
worth  of  the  coal  of  other  persons. 
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James  (Monk  with  him)  for  the  prisoner. — I  submit  that  *it  is  r3(t7fift 
not  competent  for  the  counsel  for  the  prosecution  to  proceed,  *- 
under  this  indictment,  for  felonies  so  entirely  distinct.  Each  separate 
severance  and  removal  of  coal  is  a  separate  and  distinct  felony.  One  of 
such  felonies  may,  according  to  the  opening,  have  been  committed 
upwards  of  four  years  before  another  of  them — may  have  been  effected 
by  means  of  different  workmen,  and  under  the  superintendence  of  different 
agents.  Each  severance  and  removal  of  coal  being  a  felony,  there  are, 
in  fact,  thirty-one  distinct  felonies  charged  in  each  count ;  And,  if  no 
restraint  be  put  on  the  prosecution,  there  will  be  laid  before  the  jury, 
under  this  indictment,  and  the  prisoner  will  have  to  answer,  evidence 
relating  to  many  thousands  of  separate  felonies.  The  hardship  on  the 
prisoner  is  manifest.  What  would  be  an  unanswerable  defence  to  one 
charge,  may  be  wholly  inapplicable  to  another,  and  every  defence  may 
require,  for  proof,  a  different  set  of  witnesses.  How  can  the  prisoner 
be  expected  to  explain  all  these  separate  transactions  on  one  trial  ?  or 
how,  if  evidence  to  answer  each  particular  act  of  trespass  be  called,  can 
its  application  be  shown,  and  its  effect  made  intelligible  to  the  jury. 
This  case  is  distinguishable  from  Rex  v.  Ellis,  6  B.  &  C.  145.  He  cited 
Bex  v.  Birdseye,  4  Car.  &  P.  386. 

J.  Pollock,  contrel,  was  stopped  by 

Erle,  J. — The  question  is,  what,  in  such  a  case  as  this,  is  one  entire 
transaction.  It  may  be,  that  the  making  a  level,  a  tunnel,  a  drain,  and 
a  cutting,  may  all  be  necessary  in  order  to  take  particular  coal ;  if  so, 
all  would,  I  think,  be  part  of  one  transaction,  and  might  properly  be 
given  in  evidence.     I  cannot  interfere  at  present. 

The  evidence  for  the  prosecution  was  then  given.  It  extended  to  all 
the  operations  mentioned  in  the  opening  of  *the  case : — to  the  r+7fl»- 
getting  of  coal  continuously  during  a  period  of  upwards  of  four  L 
years,  to  operations  conducted  by  different  underlookers  and  by  many 
different  workmen,  and  to  coals  taken  from  the  coal-fields  of  thirty  or 
forty  different  owners.     On  the  case  for  the  prosecution  being  closed, 

James  applied  to  know  upon  which  charge  the  counsel  for  the  prosecu- 
tion would  elect  to  go  to  the  jury. 

J.  Pollock  having  declined  to  elect,  unless  directed  by  his  Lordship  so 
to  do— 

Erle,  J.,  said — I  will  not  so  direct ;  but,  for  convenience'  sake,  Mr. 
James  may  address  himself  to  the  charge  of  stealing  the  coal  taken  un- 
der the  church-yard.  The  whole  workings  may  be  relied  on  to  show 
the  felonious  intent,  though  they  go  into  twenty  different  counties. 

Monk. — And  into  the  separate  properties  of  twenty  different  persons  ? 

Erle,  J. — Yes. 

Monk. — And  extend  over  fifteen  or  twenty  years  ? 

Erle,  J. — Yes,  if  the  mining  operations  be  continuous  for  that  time. 

James  having  addressed  the  jury — 
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Erlb,  J.,  in  summing  up,  said : — The  remarkable  part  of  this  case  is, 
the  extent  of  the  property  taken ;  and  it  has  been  urged  that  the  taking 
of  each  day  was  a  separate  felony,  and  that  only  one  felony  could  be 
inquired  into  by  you  on  this  indictment.  But  I  should  say,  that,  as  long 
*7fi£1  as  coa*  was  Sotten  fr°m  one  shaft,  it  was  one  continuous  *takfag, 
J  though  the  working  was  carried  on  by  means  of  different  level* 
and  cuttings,  and  into  the  lands  of  different  people.  As,  however,  com- 
plaint was  made  by  the  counsel  for  the  prisoner,  I  have  thought  it  bet- 
ter that  your  attention  should  be  confined  to  the  charge  of  taking  the 
coal  of  one  owner.  But,  in  order  to  show  that,  when  the  prisoner  took 
the  coal  of  Mr.  Gunning  in  No.  10  Drift,  he  knew  he  was  out  of  his 
boundary,  I  have  permitted  it  to  be  proved,  that  he  has  gone  out  of  his 
boundary  in  many  other  instances,  and  into  the  property  of  many  other 
persons,  taking  in  all  15,000  yards  of  coal.  The  prisoner  did  not,  by 
his  own  hand,  pick  or  remove  the  coal :  but  if  a  man  does,  by  means  of 
an  innocent  agent,  an  act  which  amounts  to  a  felony,  the  employer,  and 
not  the  innocent  agent,  is  the  person  accountable  for  that  act. 

The  prisoner  was  convicted. 

Joseph  Pollock  and  Wheeler,  for  the  prosecution. 

Edward  James  and  Monk,  for  the  prisoner. 

[Attorneys — Ackerley  $  May  hew  y  and  Hilton.'] 
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LIVERPOOL  ASSIZES. 


{Crown  Side.) 

BEFORE  MR.   BARON  ALDERSON. 


REGINA  v.  HIGSON.    March  20. 

ScmbUy  that,  before  a  statement  made  by  a  prisoner  in  the  presence  of  and  duly  signed  bjtte 
committing  magistrate,  can  be  received  in  evidence  against  him,  proof  must  be  given  mat  at 
was  cautioned  in  the  manner  provided  by  the  11  &  12  Vict  o.  42,  s.  18,  dehor*  any  dedantin 
to  that  effect,  contained  in  the  caption  of  the  statement  itself. 

The  prisoner  was  indicted  for  stabbing,  with  intent,  &c.  It  appeared 
that,  immediately  after  the  witness  in  support  of  the  charge  had  been 
examined  before  the  committing  magistrate,  the  prisoner  had  tendered 
to  the  magistrate  a  statement  in  writing,  signed  by  himself,  admitting 
his  guilt.     The  statement  so  tendered  was  received  by  the  magistrate; 


2  CARRINGTON  &  KIRWAN.   N.  P.  709 

and,  after  being  signed  by  him,  was  appended  to  a  caption,  which  was  in 
the  following  form  : — 

"  The  said  R.  H.,  the  before-named  prisoner,  stands  charged  before 
me  the  undersigned,  one  of  the  before-mentioned  justices  of  the  peace, 
this         day  of  at  ,  for  that  the  said  (statement  of  the 

charge).  And  the  said  charge  being  now  read  over  to  the  said  R.  H., 
and  the  witnesses  for  the  prosecution  having  been  severally  examined  in 
his  presence,  the  said  R.  H.  is  now  addressed  by  me  as  follows  : — 

u  *  Having  heard  the  evidence,  do  you  wish  to  say  anything  in  answer 
to  the  charge  ?  You  are  not  obliged  to  say  anything,  unless  you  desire 
to  do  so ;  but  whatever  you  say  will  be  taken  down  in  writing,  and  may 
be  given  in  evidence  against  you  upon  your  trial.  And  you  are  also 
clearly  to  understand,  that  you  have  nothing  to  hope  *from  any 


promise  of  favour,  and  nothing  to  fear  from  any  threat  which 
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may  have  been  holden  out  to  you,  to  induce  you  to  make  any  admission 
or  confession  of  your  guilt ;  but  whatever  you  shall  now  say  may  be 
given  in  evidence  against  you  upon  your  trial,  notwithstanding  any  such 
promise  or  threat." 

"  Whereupon  the  said  R.  H.  voluntarily,  and  without  oath  saith: 
(here  followed  the  prisoner* 8  statement)19 

Cross,  for  the  prosecution,  now  proposed  to  put  in  the  prisoner's  state- 
ment in  the  above  form. 

Alderson,  B.,  objected  to  the  statement  being  put  in  without  proof, 
dehors  the  caption  of  the  statement  itself,  that  the  provisions  of  the 
statute  11  &  12  Vict.  c.  42,  s.  18,(a)  as  to  cautioning  the  prisoner,  had 
been  complied  with. 

Cross  submitted,  that  the  magistrate's  signature  was  a  ^sufficient  r+nn* 
authentication  of  all  that  was  contained  in  the  caption  of  the 
prisoner's  statement. 

(a)  By  whieh  it  is  enacted,  "  That,  after  the  examination  of  all  the  witnesses  on  the  part  of  tha 
prosecution  shall  have  been  completed,  the  justice  of  the  peace,  or  one  of  the  justices  by  or  be- 
fore whom  such  examination  shall  have  been  so  completed  as  aforesaid,  shall,  without  requiring 
the  attendance  of  the  witnesses,  read,  or  cause  to  be  read  to  the  accused,  the  depositions  taken 
Against  him,  and  shall  say  to  him  these  words,  or  words  to  the  like  effect;  '  Having  heard  the 
evidence,  do  you  wish  to  say  anything  in  answer  to  the  charge  ?    You  are  not  obliged  to  say 
anything  unless  you  desire  to  do  so,  but  whatever  you  say  will  be  taken  down  in  writing,  and 
may  be  given  in  evidence  against  you  upon  your  trial :'  and  whatever  the  prisoner  shall  then  say 
in  answer  thereto,  shall  be  taken  down  in  writing,  and  read  over  to  him,  and  shall  be  signed  by 
the  said  justice  or  justices,  and  kept  with  the  depositions  of  the  witnesses,  and  shall  be  transmitted 
irith  them  as  hereinafter  mentioned  :  and  afterwards,  upon  the  trial  of  the  said  accused  person, 
the  same  may,  if  necessary,  be  given  in  evidence  against  him,  without  further  proof  thereof, 
unless  it  shall  be  proved  that  the  justice  or  justices  purporting  to  sign  the  same  did  not  in  fact 
eijpi  the  same :  Provided  always,  that  the  said  justice  or  justices,  before  such  accused  person  shall 
make  any  statement,  shall  state  to  him,  and  give  him  clearly  to  understand,  that  he  has  nothing 
CD  hope  from  any  promise  of  favour,  and  nothing  to  fear  from  any  threat  which  may  have  been 
holden  out  to  him  to  induce  him  to  make  any  admission  or  confession  of  his  guilt,  but  that  what- 
ever he  shall  then  say^may  be  given  in  evidence  against  him  upon  his  trial,  notwithstanding 
such  promise  or  threat:  Provided  nevertheless,  that  nothing  herein  enacted  or  contained  shall 
prevent  the  prosecutor  in  any  case  from  giving  in  evidence  any  admission  or  confession,  or  other 
ftartement  of  the  person  accused  or' charged,  made  at  any  time,  which  by  law  would  be  admissi- 
ble in  evidence  against  such  person." 

vol,  n.— 63  2t2 
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Ai.DERf.ON,  B.  (after  consulting  with  Coleridge,  J.),  said :  As  the  point 
is  new,  and  the  admission  or  rejection  of  the  prisoner's  statement  will 
not,  in  my  opinion,  make  any  difference  in  the  case  against  him,  I  will 
not  decide  the  question  as  to  the  effect  of  the  magistrate's  signature,  bat 
I  will  receive  the  prisoner's  statement,  merely  on  the  ground  of  its  having 
been  transmitted  with  the  depositions.  At  the  same  time,  however,  1 
entertain  a  very  strong  opinion,  that  the  legislature  did  intend,  that  inde- 
pendent proof  should  be  given,  that  the  condition  precedent  as  to  caution- 
ing the  accused  was  complied  with ;  and  I  am  confirmed  in  this  view  by 
the  fact,  that  if  the  form  of  caption  given  by  the  act  were  to  be  literally 
followed,  and  the  signature  of  the  magistrate  be  all  that  needs  to  be 
proved,  in  order  to  render  a  prisoner's  statement  admissible,  there  would 
be  no  evidence  at  all,  that  the  accused  had  ever  been  cautioned  as  the  act 
provides,  for  that  form  contains  no  statement  whatever,  of  the  requisite 
formalities  as  to  cautioning  the  accused  having  been  complied  with.(a) 

Verdict — Guilty. 

Cross,  for  the  prosecution. 

J.  Pollock,  for  the  prisoner. 

[Attorneys — Briggs  $  J.,  and .] 

(a)  See  11  k  12  Viet  o.  42,  Sched.  (N.). 


►772]  *{Civil  Side.) 


BEFORE   MR.   JUSTICE   COLERIDGE. 


OGDEN  v.  HESKETH,  Bart.     March  21. 

"Where  the  eheriff  of  the  county  palatine  of  Lancaster  was  sued  in  trover  for  goods  alleged  t» 
have  been  wrongfully  seized  and  sold  under  an  execution ;  and  the  defence  was,  that  the  plsia- 
tiff  claimed  the  goods  by  virtue  of  an  assignment  which  was  void  as  against  creditor*:— 
Held,  that  the  sheriff  could  take  advantage  of  this  defence  without,  as  in  ordinary  cases,  shov- 
ing his  authority  by  proof  of  the  writ,  and  that  proof  of  the  mandate  to  him  from  the  Chan- 
cellor of  the  county  was  sufficient  for  that  purpose. 

Trover.— The  action  was  brought  against  the  Sheriff  of  Lancashire, 
and  the  facts  of  the  case  were  as  follow :  The  plaintiff,  James  Ogden, 
was  the  son  of  one  John  Ogden,  who  had  in  the  month  of  July,  1847, 
"borrowed  a  sum  of  80/.  from  one  Grierson,  on  an  agreement  to  repay  the 
-same  in  twelve  months ;  the  money  was  not  paid,  and  the  parties  failing 
to  come  to  an  arrangement  with  reference  thereto,  Grierson  sued  John 
Ogden,  and  got  a  verdict  and  judgment  for  the  amount.  Upon  this, 
John  Ogden  made  over  his  business  to  James  Ogden,  the  plaintiff,  and 
sold  all  the  goods  which  were  in  the  business  premises,  by  auction ;  the 
goods  had  not  been  removed  from  the  premises  when  the  sheriff  entered 
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under  a  fieri  facias  at  the  suit  of  Grierson ;  and  they  were  seized  and  sold 
under  that  writ. 

Evidence  was  given  of  the  above  facts,  and  the  warrant  from  the  sheriff 
was  put  in  by  the  officer ;  who  was  called  to  prove  the  seizure. 

After  the  plaintiff's  case  had  closed, 

Wilkhis,  Serjt.,  addressed  the  jury  for  the  defendant,  and  he  contended, 
that,  upon  the  facts  of  the  plaintiff's  case,  they  must  be  of  opinion,  that 
the  sale  was  never  intended  to  divest  John  Ogden  of  the  property  in  the 
goods ;  that  the  sale  was  therefore  void  as  against  Grierson ;  and  that 
accordingly  the  sheriff  was  entitled  to  their  verdict. 

Martin,  contri,  submitted,  that  as  the  case  at  present  stood,  the  sheriff 
could  not  rely  on  this  defence ;  the  *plaintiff  bad,  at  all  events,  r*yyo 
been  shown  to  have  had  a  primfi,  facie  right  to  the  possession  of 
the  goods,  which  was  sufficient  as  against  a  mere  stranger ;  and  it  had 
been  recently  decided  in  a  case  tried  before  Mr.  Baron  Parke,  (a)  that, 
in  such  a  case  as  this,  the  sheriff  must  be  considered  as  a  mere  stranger, 
until  the  writ  of  fieri  facias  itself  was  proved. 

Wilkins,  Serjt.,  submitted,  that  proof  of  the  warrant  was  sufficient 
for  this  purpose ;  and  that  had  been  made  part  of  the  plaintiff's  case. 

Coleridge,  J.,  held,  that  proof  of  the  warrant  was  not,  sufficient ;  and 
he  thought  that  the  writ  itself  must  be  produced. 

Wilkin*,  Serjt.,  then  put  in  the  mandate  from  the  Chancellor  of  the 
Duchy  to  the  sheriff.  Lancaster  being  a  county  palatine,  the  writ  was 
sent  to  the  Chancellor,  not  to  the  sheriff  ;(b)  the  sheriff  in  fact  never  saw 
the  writ,  but  acted  entirely  by  virtue  of  the  Chancellor's  mandate.  And 
he  submitted,  that  the  production  of  such  mandate  was  a  sufficient  proof 
of  the  authority  of  the  sheriff,  although  it  contained  no  recital  of  the 
writ  of  fieri  facias.(<j) 

Coleridge,  J.,  was  of  opinion,  that,  under  these  circumstances,  the 
production  of  the  mandate  of  the  Chancellor  afforded  sufficient  proof  of 
the  sheriff's  authority.  Verdict  for  the  defendant. 

Martin  and  Monk,  for  the  plaintiff. 

Wilkins,  Serjt.,  and  Atherton,  for  the  defendant. 
[Attorneys — AspinaU,  and  Chew.] 

(a)  S*mble,  Olaver.  WentworiK,  York  Spring  Assizes,  1842,  reported  6  Q.  B.  173,  n.  (6) ;  and 
tee  Bemyv.  Windham,  6  Q.  B.  166. 

(b)  See  1  Chitty's  Prac.  509,  531. 

(rt  See  Tidd's  Prac.  Forms,  359,  s.  26. 
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*774]  *{Crown  Side.) 


BEFORE  MR.  BARON  ALDERSON. 


REGINA  v.  FINNEY.    March  28. 

Where  a  prisoner  was  indicted,  under  the  5  Geo.  4,  e.  84,  8. 22,  for  being  found  at  large  in  Bag* 
land  before  the  expiration  of  a  term  for  whieh  he  had  been  sentenced  to  be  transported:— 
Held,  that  the  fact  of  such  sentence  being  in  force  at  the  time  he  was  so  found  at  large,  was 
sufficiently  proved  by  tne  certificate  of  his  conviction  and  sentence, — the  judgment  remaimisg 
unreversed, — although,  on  the  face  of  such  certificate,  it  appeared  that  the  sentence,  vis. 
transportation  for  fourteen  years,  was  one  which  could  not  have  been  inflicted  on  him  for 
the  offence  of  which,  according  to  such  certificate,  he  had  been  convicted,  vis.  larceny. 

Thb  prisoner  was  indicted,  under  the  5  Geo.  4,  c.  84,  s.  22,  for  being 
found  at  large  in  England  before  the  expiration  of  a  term  for  which  he 
had  been  sentenced  to  be  transported. 

A  certificate  of  the  clerk  of  the  peace  for  the  county  of  Lancaster 
was  put  in,  to  prove  the  conviction  and  sentence;  and  it  appeared 
therefrom,  that  the  prisoner  had  been  convicted  of  larceny  at  the  court 
of  quarter  sessions  for  that  county,  and  sentenced  to  be  transported  for 
a  term  of  fourteen  years ;  that  term  had  not  expired  when  the  prisoner 
was  found  at  large  in  England. 

J.  Pollock^  for  the  prisoner. — I  submit  that  there  is  no  proof  of  a 
previous  sentence  of  transportation.  The  certificate  shows,  that  the 
prisoner  was  indicted  for  simple  larceny,  and  it  appears  therefrom,  that 
he  was  sentenced  to  be  transported  for  fourteen  years.  Now,  the  Court 
had  no  authority  to  pronounce  that  sentence;  and  it  is,  therefore,  a 
nullity. 

Alderson,  B. — But  is  not  the  judgment  valid  until  it  is  reversed  ? 

J.  Pollock. — That  might  be  so,  if  the  sentence  had  been  one  which  it 
was  within  the  competency  of  the  Court  to  pronounce,  and  if  it  appeared 
on  the  face  of  the  certificate  produced,  that  such  was  really  the  case. 
But  there  was  no  jurisdiction  to  pronounce  this  sentence ;  and  the  want 
*77VI  °^  #Jur*8diction  appears  on  the  face  of  the  document,  which,  with 
respect  to  that  sentence,  and  the  proceedings  on  which  it  was 
founded,  the  statute  makes  evidence  for  the  prosecution.  The  sentence 
is,  therefore,  a  nullity. 

Monk)  for  the  prosecution. — The  offence  which  the  prisoner  has  now  to 
answer  is,  that,  having  been  sentenced  or  ordered  to  be  transported  for 
a  certain  number  of  years,  by  a  Court  competent  in  jurisdiction  to  pro- 
nounce such  ?  sentence  of  transportation,  he  was  afterwards  found  at 
large,  without  any  lawful  cause,  before  the  expiration  of  the  term  for 
which  he  had  been  so  sentenced  to  be  transported.  To  make  out  the 
offence,  it  is  not  necessary  to  show  that  the  former  sentence  was  a  cor- 
rect one.     A  sentence,  in  fact,  is  sufficient.     Now,  that  there  was  such 
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a  sentence,  is  shown  by  the  certificate.  Moreover,  it  does  not  necessarily 
follow  from  this  certificate  that  the  sentence  was  erroneous.  It  may  be 
that  the  larceny,  upon  conviction  for  which  the  prisoner  received  sen- 
tence of  transportation,  had  been  committed  after  a  previous  conviction 
for  felony. 

Alderson,  B. — Then,  should  not  that  have  been  stated  ? 

Monk. — Undoubtedly  it  must  in  the  indictment,  on  which  the  sentence 
was  passed ;  but  I  submit,  not  in  this  certificate.  The  previous  or  first 
conviction,  which  ihay  have  authorized  the  sentence  of  transportation  for 
the  second  offence,  is  not  any  part  of  that  offence.  It  is  merely  an  acci- 
dent which  affects  the  punishment  At  all  events,  if  the  sentence  might 
be  right,  that  is  sufficient ;  and  the  Court  will  not  contend  against  its 
validity. 

Alderson,  B.— I  think,  I  can  only  take  it,  on  this  certificate,  that 
there  was  an  indictment  for  larceny  and  a  sentence  of  fourteen  years' 
transportation. 

Monk. — The  conclusive  answer  to  the  objection,  ^however,  is  r*nno 
that  suggested  by  the  Court,  namely,  that  even  if  the  sentence 
had  not  bpen  warranted,  yet  it  is  valid  until  set  aside. 

Alderson,  B. — I  think  that  is  so.  I  shall  hold  that  the  certificate  is 
sufficient.  Suppose  a  man  had  been  sentenced  to  death  on  an  insufficient 
indictment,  and  afterwards  executed;  if,  on  error,  the  judgment  should 
be  set  aside,  still  the  sheriff  would  be  justified.  So,  in  this  case,  there 
was  a  conviction  and  sentence  in  existence  at  the  time  the  prisoner  was 
found  at  large,  and  that  is  enough.     I  will,  however,  reserve  the  point 

The  prisoner  was  convicted. (a) 

Monk,  for  the  prosecution. 

Joseph  Pollock,  for  the  prisoner. 

[Attorneys — JE.  Hurford,  and  BentJ] 

(a)  Mr.  Baron  Aldermm  subsequently  intimated  to  the  counsel  for  the  prisoner,  that  several  of 
the  Judges  whom  he  had  consulted  on  the  point  reserved,  were  of  opinion  with  him,  that  the  cer- 
tificate of  a  conviction  on  an  indictment  for  larceny,  with  a  sentence  of  fourteen  years'  transpor- 
tation, Is,  until  reversed  by  error,  good. 

The  question  therefore  was  not  formally  argued ;  and  the  sentence  remained  in  force. 


177  REGINA  v.  HOATSON.  Noeth.  Sp.  C.  1847. 


•777]  •YORK  SPRING  ASSIZES,  1847.(a) 


BEFORE   BARON  ROLFB. 


REGINA  v.  JOSEPH  COCKIN  HOATSON.    March  18. 

A.,  a  share-broker,  had  bought  twenty  shares  in  the  E.  C.  R.  Co.,  of  L.,  a  broker,  which  stood  in 
the  name  of  R.  A.  P. ;  bat  L.  did  not  send  A.  the  deed  of  transfer,  as  A.  was  in  embarrassed 
circumstances,  and  owed  L.  money.  A.  procured  a  boy  to  execute  a  deed  of  transfer  of  tiw 
shares  in  the  name  of  B.  A.  P.  All  the  calls  on  the  shares  had  been  paid  up : — Held,  a  for- 
gery, and  that  A.  could  be  conricted  on  counts  laying  an  intent  to  defraud  K.  A.  P.  and  th« 
£.  C.  R.  Co. 

Forgery. — The  prisoner  was  indicted(6)  for  having,  on  the  30th  July, 
1846,  at  Halifax,  forged  a  certain  transfer  of  twenty  shares  in  the 
Eastern  Counties  Railway,  by  a  deed  purporting  to  be  made  by  Robert 
Anglezark  Pilling  to  Alexander  Hoatson,  the  prisoner's  brother,  with 
intents,  severally  laid,  to  defraud  those  two,  the  Railway  Company,  and 
several  other  parties  named  below. 

It  appeared  that  the  prisoner  had,  for  some  time  previous  to  the  trans- 
action in  question,  been  a  share-broker  in  Halifax,  and  had  had  dealings 
with  Mr.  Lucas,  another  broker,  of  Liverpool,  up  to  about  the  end  of 
November,  1844.  In  the  latter  end  of  that  year,  the  prisoner  had  pur- 
chased from  Mr.  Lucas  200  shares  in  the  Eastern  Counties  Railway,  and 
the  transfers,  as  well  as  the  certificates,  had  all  come  into  the  hands  of 
the  prisoner,  with  the  exception  of  the  transfer  of  twenty  of  these  200 
shares.  At  the  time  when  the  transfer  for  these  twenty  should  have 
been  delivered  to  the  prisoner,  he,  it  appeared,  had  become  insolvent, 
owing  a  large  sum  of  money  to  Mr.  Lucas.  The  holder  of  the  shares, 
which  had  been  purchased  by  Mr.  Lucas  before  he  sold  them  to  the 
prisoner,  was  Mr.  Robert  Anglezark  Pilling  of  Manchester,  who,  a* 
various  periods  in  1844  and  1845,  had  executed  deeds  of  transfer  for  dif- 
ferent portions  of  the  200  shares,  which  from  time  to  time  were  disposed 
*7781  *of  by  Mr.  Fernahough,  his  broker.  Mr.  Lucas  having  sent  to 
J  prisoner,  according  to  the  custom,  for  "a  name"  (that  of  the  pro- 
posed transferee),  to  be  inserted  in  the  deed  for  the  twenty  shares  in  ques- 
tion, the  prisoner  sent  him  that  of  Mr.  Glover,  with  which  the  transfer 
deed  was  prepared.  Then,  however,  Mr.  Lucas,  in  consequence  of  the 
prisoner's  embarrassed  circumstances,  hesitated  to  forward  the  deed  to 
the  prisoner,  who,  being  anxious  to  obtain  a  transfer  for  the  perfecting 
of  the  title  to  these  twenty  shares,  committed  the  forgery  charged.  For 
that  purpose,  he,  in  July,  1846,  took  a  blank  deed,  the  body  of  which 
was  in  his  own  handwriting  (and  on  which  the  forgery  charged  was  com* 

(a)  This  and  the  two  following  oases,  were  omitted  in  their  proper  order. 
(6)  Under  the  11  Geo.  4  A  1  Will.  4,  c.  66  ;  amended  (as  to  the  punishment)  by  1  Vict  e.  SI, 
a.1. 
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mitted),  into  his  counting-house,  and  there  sent  for  two  boys,  George 
Fleming  and  Joseph  Thompson,  one  of  whom  acted  as  clerk  or  errand- 
boy  to  himself,  the  other  acting  in  the  same  capacity  to  his  brother.  He 
caused  Fleming  to  sign  the  name,  "  Robert  A.  Pilling,"  as  transferor, 
and  Thompson  to  attest  that  signature  with  his  own  name ;  and  he  then 
procured  his  (the  prisoner's)  brother,  Alexander  Hoatson,  to  sign  his 
name  as  transferee,  James  Halliwell  Aked,  a  clerk  in  the  employ  of 
another  brother,  James  Hoatson,  putting  his  name  as  attesting  witness 
to  that  of  Alexander  Hoatson.  The  brother,  Alexander  Hoatson,  proved 
that  he  had  executed  the  deed  at  the  prisoner's  request ;  that  he  had  given 
nothing  for  the  shares,  and  acted  as  a  mere  nominal  party,  it  being  cus- 
tomary in  the  business  for  one  broker  to  lend  his  name  to  another.  Mr. 
Thomas  Parkinson,  a  broker,  proved  that  he,  as  the  prisoner's  agent,  had 
received  the  shares  and  this  deed  from  the  prisoner  on  the  14th  of 
August,  1846,  and  had  sold  the  shares  for  him.  All  the  "  calls"  upon 
them  were  at  that  period  paid  up.  It  was  further  shown,  by  the  evi- 
dence of  the  Company's  clerk,  who  produced  their  register  of  transfers, 
that  Mr.  Pilling  had  continued  registered  proprietor  up  to  the  17th  of 
the  same  month,  when  the  twenty  shares  were  registered  in  the  name  of 
Alexander  Hoatson  ;  and  that,  on  the  24th  of  September  following,  they 
passed  from  him  to  Mr.  Turner,  *in  whose  name  they  now  stood.(a)  r+»»Q 
The  proceeds  of  the  shares,  between  400Z.  and  500/.,  on  the  dis-  *- 
posal  of  them  by  Mr.  Parkinson,  had  been  paid  over  to  the  prisoner. 

Bliss  (with  whom  were  R.  Hall  and  Pickering),  for  the  prisoner,  sub- 
mitted, that  there  was  no  evidence  of  the  intent  to  defraud,  because  it 
did  not  appear,  upon  these  facts,  that  any  one  could  be  defrauded  by  the 
transaction.  The  case  stood  thus :  putting  the  brokers  aside,  Pilling  was. 
the  seller,  and  the  prisoner  the  buyer.  The  latter  employed  Lucas  to 
buy  200  shares,  and  Lucas  sent  the  certificates  to  him,  as  he,  prisoner, 
furnished  names  and  the  money.  Before  the  25th  of  September,  1845, 
there  were  180  shares  disposed  of  in  this  manner.  After  that  time,  the 
remaining  twenty  shares  were  also  sold  by  the  prisoner,  and  he  received 
from  Lucas  the  certificates.  The  transfer,  however,  was  kept  back,  and 
the  consequence  was,  that  the  prisoner,  who  had  sold  the  shares,  could 
not  deliver.  In  the  case  of.  Regina  v.  Hermann  Julius  Marcus,  ante,  p. 
356,  tried  before  Mr.  Justice  Cresswell  at  the  last  York  Summer  Assizes, 
that  learned  judge  had  directed  an  acquittal,  on  the  ground  that  the 
interest  of  the  parties  alleged  to  have  been  defrauded  was  not  such  as 
that  any  prejudice  to  them  could  have  resulted  from  the  act  of  forgery, 
all  the  "  calls"  on  the  shares  in  that,  as  in  the  present  case,  having  been 
paid  up. 

Rolfe,  B. — I  cannot  assent  to  that  view  of  the  law.  The  parties  sup- 

(a)  It  is  enacted,  in  the  153d  section  of  the  6  A  7  Wi',1.  4,  o.  eri.,  the  Eastern  Counties  Rail  • 
way  Company's  Act,  that  the  names  of  the  proprietors  shall  be  entered  in  a  book,  and  that  certi- 
ficates of  the  shares  shall  be  given. 
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posed  in  a  situation  to  be  defrauded,  are  Pilling,  the  Railway  Company, 
Lucas,  Alexander  Hoatson,  Glover,  and  Turner,  There  would  seem  to 
be  no  fraud  practically,  as  affecting  the  two  latter.     But  Pilling,  up  to 
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*the  date  of  the  forgery,  would  have  some  legal  right,  if  it  were 


only  that  of  voting  at  meetings.  Lucas  claimed  a  right  of  lien, 
for  a  balance  then  due  to  him  from  the  prisoner.  It  may  be  doubtful  as 
to  the  Company,  but  I  think  this  amounts  to  a  fraud  upon  them.  And 
Alexander  Hoatson,  the  transferee,  is  in  a  condition  to  be  prejudiced, 
because  he  might,  if  he  chose  to  deal  with  the  shares  as  his  own,  have 
been  rendered  liable  to  others,  as  to  Turner,  to  whom  they  eventually 
went.  The  prisoner's  was  a  wrongful  act,  whereby  others  might  be  damni- 
fied. In  one  respect,  the  case  may  be  said  to  be  a  case  of  misfortune, 
inasmuch  as,  perhaps,  the  prisoner  considered  himself  entitled  to  the 
transfer ;  he  had,  most  likely,  contemplated  helping  himself  by  wrong, 
to  what  he  thought  his  right.  I  can,  however,  perceive  no  reason  for 
doubting  that  the  act  involved  a  fraud. 

The  jury  were  directed  accordingly,  his  Lordship  intimating  that  the 
two  parties  as  to  whom  the  fraud  appeared,  in  his  opinion,  to  be  most 
obvious,  were  Mr.  Pilling  and  the  Railway  Company. 

Verdict — Guilty,  with  intent  to  defraud  Mr.  Pilling  and  the 

Railway  Company. 
Sentence — To  be  imprisoned  two  months  in  the  Castle  of  York. 

Wilkins,  Serjt.,  Cowling,  and  Overend,  for  the  prosecution. 

Bliss,  R.  Hall,  and  Pickering,  for  the  prisoner. 
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BEFORE   LORD   CHIEF  BARON   POLLOCK. 


REGINA  v.  GEORGE  GISSON  and  Others. 

An  acquittal  on  an  indictment  for  a  rape  could  not  be  successfully  pleaded  to  a  subsequent 
indictment  for  an  assault  with  intent  to  commit  a  rape,  nor  could  an  acquittal  on  an  indict- 
ment for  feloniously  stabbing  with  intent  to  do  grievous  bodily  harm,  be  successfully  pleaJH 
to  an  indictment  for  an  assault,  although,  in  each  case,  the  transaction  was  the  same,  and  im 
accused  might  hare  been  convicted  of  an  assault,  under  sect  11  of  the  stat  1  Vict  c  85. 

Rape. — The  prisoners,  five  in  number,  were  indicted  for  a  rape  on 
Elizabeth  Damm,  a  foreigner  and  itinerant  musician,  alleged  to  have  been 
committed  at  Jarrow,'  on  the  13th  May. 

After  this  case  had  proceeded  for  some  time,  it  appeared  to  the  learned 
Lord  Chief  Baron  that  it  must  fail,  there  being  some  material  evidence 
for  the  prosecution  which  should  have  been  produced,  but  which  was  not 
now  forthcoming.     His  Lordship,  therefore,  stopped  the  case,  intimating 
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his  opinion  to  be,  that  it  was  one  which  might  have  been  tried  at  the 
sessions  as  a  charge  of  assault  with  intent  to  commit  a  rape,  and  that 
the  charge  of  felony  could  not  be  sustained ;  and  that,  in  the  absence  of 
the  evidence  above  referred  to,  the  prosecution  was  premature,  and  the 
prisoners  ought  not  now  to' be  on  their  trial  for  the  misdemeanor  any 
more  than  for  the  felony. 

Lotheringtony  who  conducted  the  prosecution,  submitted  whether,  if  a 
general  verdict  of  acquittal  were  now  taken,  the  prisoners  could  again 
be  tried  for  the  assault,  seeing  that,  under  the  stat.  1  Vict.  c.  85,  sect. 
11,  they  might  now  be  convicted  of  that  misdemeanor,  if  sufficient  evi- 
dence were  adduced. 

Pollock,  G.  B. — I  have  no  doubt  at  all  that  they  may  be  so  tried. 
If  there  be  an  acquittal  here,  and  then  a  plea  of  autrefois  acquit  to  the 
subsequent  indictment  for  the  ^misdemeanor,  that  plea  could  not  r#7fto 
be  supported  by  the  production  of  the  present  record.(a)  L 

Acquitted. 

Lotherington,  for  the  prosecution. 

JR.  Matthews  and  Otter,  for  the  prisoner. 

(a)  At  Lancaster  Summer  Assises,  August  10, 1847,  his  Lordship  deoided  similarly,  in  the  case 
of  Reg.  v.  Jotph  Qoadby,  charged  with  feloniously  stabbing  Richard  Miller,  with  intent  to  do 
him  grievous  bodily  harm.  The  Lord  Chief  Baron  there  directed  an  acquittal,  the  evidence  to 
prove  the  felony  being  insufficient ;  and,  it  appearing  to  be  a  mere  question  of  assault,  the 
learned  judge  said,  "  It  had  better  be  inquired  of  in  another  tribunal." 

Edtcard  Jame*,  for  the  prosecution. 

Wilkin*,  Serjt,  for  the  prisoner. 


LIVERPOOL  SUMMER  ASSIZES,  1847. 

BEFORE  LORD  CHIEF  BARON  POLLOCK. 

REGINA  v.  DANIEL  FLAHERTY. 

In  a  case  of  bigamy  there  ought  to  be  some  proof  of  the  first  marriage  beyond  the  mere  state- 
ments of  the  prisoner  while  in  custody;  therefore,  where  a  man  went  to  a  police-station  and 
stated,  that  he  had  committed  bigamy,  and  when  and  where  the  first  marriage  took  place, 
and  whUe  in  custody  signed  a  statement  to  the  same  effect,  the  judge  thought  this,  though 
t  evidence  of  the  first  marriage,  was  not  sufficient,  and  so  told  the  jury. 


Bigamy. — The  prisoner  was  indicted  for  having,  at  Ashton-under- 
Lyne,  feloniously  married  Catherine  O'Brien,  his  former  wife  being  at 
the  time  alive. 

Cross,  for  the  prosecution,  to  prove  the  first  marriage,  called  Bartholo- 
mew Hickey,  a  policeman,  who  said  that  the  prisoner  had  come  to  him, 
stating  that  he  wanted  to  give  himself  up  on  a  charge  of  felony, — that  he 
had  married  two  wives,  both  of  whom  were  now  with  him,  and  that  he 
could  have  no  peace  or  quiet  with  them. 

tol.  II.— 64  2  U 
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Pollock,  G.  B. — So  he  came  to  the  police-office  as  a  refuge  ? 
*?£3i  *The  witness. — Yes,  my  Lord :  he  said  he  had  been  married  to 
J  the  first  wife  thirty-two  years  ago,  by  the  Rev.  John  Kinn,  pariah 
priest  of  Leitrim,  in  the  county  of  Galway, — that  he  had  lived  with  her 
until  about  thirteen  years  since,  and  then  heft  her,  with  two  children,  at 
Kildare,  and  subsequently,  in  1837,  married  Catherine  O'Brien,  at  the 
parish  of  Ashton-under-Lyne. 

Pollock,  C.  B. — I  very  much  doubt  whether  this  kind  of  evidence 
will  suffice. 

Cross  referred  to  Regina  v.  Simmonsto,  1  Car.  &  Kir.  164,(a)  as  shov- 
ing that  the  prisoner's  own  admission  would  be  sufficient  evidence  of  the 
first  marriage. 

Pollock,  C.  B. — I  think  you  must  give  some  evidence  of  the  first 
marriage  beyond  the  mere  admission  of  the  prisoner. 

Cro8$. — After  he  was  in  custody  he  signed  a  written  statement,  in  which 
he  asserted  the  same  facts. 

Pollock,  C.  B. — That  will  not  do :  he  might,  for  a  purpose,  hare 
stated  an  untruth.  There  must  be  evidence  of  the  fact  of  the  first 
marriage,  before  the  evidence  of  Catherine  O'Brien  could  be  of  any 
avail.  There  is  some  evidence  of  a  marriage,  but  I  shall  tell  the  jury  it 
is  not  enough.  Verdict — Not  Guilty.(6) 

Crou  for  the  prosecution. 

[Attorneys — Hall,  and  Taylor."] 

(a)  Also  reported  2  Moo.  k  Rob.  503,  nom.  Regina  v.  Newton. 

(6)  See  the  ease  of  Regina  v.  Simmoiuto,  1  Car.  k  Kir.  164,  and  the  authorities  there  euei 
But  it  should  be  observed,  that  the  case  of  Regina  v.  Dent,  there  referred  to,  was  overruled  by 
the  House  of  Lords  in  the  Suuex  Peerage,  11  C.  k  P.  85,  134;  cited  1  Car.  k  Kir.  75L 
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NOTTINGHAM  ASSIZES. 


BEFORE   MB.   JUSTICE   MAULB. 


THE  QUEEN  t>.  WEST.    March  11. 

If  a  person,  intending  to  procure  abortion,  does  an  act  which  causes  a  child  to  be  born  so  bv& 
earlier  than  the  natural  time,  that  it  is  born  in  a  state  much  less  capable  of  living,  and  after- 
wards dies,  in  consequence  of  its  exposure  to  the  external  world,  the  person  who,  V  *-* 
misconduct,  so  brings  the  child  into  the  world,  and  puts  it  thereby  in  a  situation  in  whiti  * 
cannot  live,  is  guilty  of  murder,  and  the  mere  existence  of  a  possibility  that  something  sigH 
have  been  done  to  prevent  the  death,  would  not  render  it  less  murder. 

Murder. — The  indictment  charged,  that,  before  and  at  the  time  of 
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the  committing  of  the  felony  and  murder  hereinafter  next  mentioned, 
one  Sarah  Henson  was  then  quick  with  a  certain  male  child ;  and  that 
Ann,  the  wife  of  Joseph  West,  late  of,  &c,  well  knowing  the  said  Sarah 
Henson  to  be  quick  with  the  said  male  child  as  aforesaid,  and  feloniously, 
wilfully,  and  of  her  malice  aforethought,  devising,  contriving,  and  intend- 
ing, feloniously,  unlawfully,  wickedly,  and  wilfully  to  cause  and  procure 
the  said  Sarah  Henson  to  bring  forth  from  and  out  of  her  womb  the  said 
male  child,  with  which  she  was  so  quick  as  aforesaid,  and  to  cause  and  pro- 
cure the  said  male  child  to  be  prematurely  brought  forth  from  and  out  of 
the  womb  of  the  said  Sarah  Henson,  and  thereby,  and  by  means  thereof, 
the  said  male  child  feloniously,  wilfully,  and  of  her  malice  aforethought 
to  kill  and  murder,  on,  &c,  with  force  and  arms,  at,  &c.,in  and  upon  the 
said  male  child  so  quick  in  the  womb  of  the  said  Sarah  Henson  as  afore- 
said then  and  there  being,  feloniously,  wilfully,  and  of  her  malice  afore- 
thought did  make  an  assault,  and  that  the  said  Ann  West  then  and  there 
feloniously,  wilfully,  and  of  her  malice  aforethought,  did  put,  place,  and 
force  the  right  hand  of  her  the  said  Ann  West  into  the  private  parts  of 
her  the  said  Sarah  Henson,  and  upward  into  the  womb  of  her  the  said 
Sarah  *Henson,  and  a  certain  pin  which  she  the  said  Ann  West  r*>7oc 
in  her  right  hand  then  and  there  had  and  held,  the  said  pin  into 
the  private  parts,  and  up  into  the  womb  of  the  said  Sarah  Henson,  then 
and  there  feloniously,  wilfully,  and  of  her  malice  aforethought,  did  put, 
place,  and  force,  and  the  said  Ann  West,  by  such  putting,  placing,  and 
forcing  the  right  hand  of  the  said  Ann  West  into  the  private  parts  of 
the  said  Sarah  Henson  as  aforesaid,  and  up  and  into  the  womb  of  her 
the  said  Sarah  Henson  as  aforesaid,  and  by  such  putting,  placing,  and 
forcing  the  said  pin  into  the  private  parts,  and  up  into  the  womb  of  the 
said  Sarah  Henson  as  aforesaid,  she  the  said  Ann  West,  afterwards,  to 
wit,  on,  &c,  with  force  and  arms,  at,  &c,  feloniously,  wilfully,  and  of  her 
malice  aforethought,  did  cause  and  procure  the  said  Sarah  Henson  to 
bring  forth  the  said  male  child  from  and  out  of  the  womb  of  the  said 
Sarah  Henson  as  aforesaid,  and  did  then  and  there  feloniously,  wilfully, 
and  of  her  malice  aforethought,  cause  and  procure  the  said  male  child  to 
be  prematurely  born  and  brought  forth  alive  from  and  out  of  the  womb 
of  the  said  Sarah  Henson  as  aforesaid ;  and  that  the  said  male  child,  by 
means  of  being  so  prematurely  born  and  brought  forth  alive  from  and 
out  of  the  womb  of  the  said  Sarah  Henson  as- aforesaid,  then  and  there 
became  and  was*  mortally  weakened,  debilitated,  and  emaciated  in  his 
body,  of  which  said  mortal  weakness,  debility,  and  emaciation  of  the 
body  of  the  said  male  child,  the  said  male  child  for  the  space  of  five  hours, 
on,  &c,  at,  &c,  did  languish,  and  languishing  did  live,  and  then,  to  wit, 
on  the  said  last  mentioned  day,  in  the  year  aforesaid,  the  said  male  child, 
at,  &c,  of  the  said  mortal  weakness,  debility,  and  emaciation  of  his  body 
aforesaid,  did  die ;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say  that  the  said  Ann  West,  the  said  male  child,  in  manner  and  form 
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aforesaid,  feloniously,  wilfully,  and  of  her  malice  aforethought,  did  kill 
and  murder,  against  the  peace  of  our  sovereign  Lady  the  Queen,  her 
*7861  crown  an<*  dignity.     There  were  three  other  "counts,  in  two  of 
which  the  statement  of  an  assault  upon  the  child  was  omitted. 

It  was  proved  by  Sarah  Henson,  that  she,  a  single  woman,  being  with 
child,  went  to  the  house  of  the  prisoner,  and  having  informed  her  of  her 
pregnancy,  underwent  an  operation  of  the  nature  described  in  the  indict- 
ment. This  operation  was  repeated  on  several  days,  and  Henson  was 
shortly  afterwards  delivered  of  a  male  child ;  she  being  then  about  six 
months  advanced  in  her  pregnancy.  The  child  was  born  alive,  bat  died 
about  five  hours  afterwards.  A  medical  witness  stated  that  there  were 
no  unusual  appearances  on  the  body  of  the  child, — that  it  was  a  healthy 
child ;  but  that,  being  born  at  that  period  of  gestation,  it  was  impossible 
that  it  could  live  any  considerable  length  of  time  separated  from  the 
womb  of  the  mother.  It  was  incapable  of  maintaining  a  separate  and 
independent  existence. 

This  witness  further  said — "  Judging  from  the  healthy  appearance  of 
the  child,  I  cannot  suppose  that  the  premature  delivery  was  spontaneous. 
The  operations  described  by  Henson  would  naturally  and  probably  pro- 
duce that  premature  delivery.  It  might  be  produced  by  a  fall  or  any 
sudden  shock  received  by  the  mother ;  but  in  this  case,  I  have  no  doubt 
that  it  was,  in  fact,  produced  by  the  acts  of  the  prisoner." 

Miller,  for  the  prisoner. — The  offence  of  murder  is  not  proved.  The 
killing  of  an  infant  in  its  mother's  womb  is  confessedly  not  murder ;  but 
on  the  authority  of  Rex  v.  Senior,  1  M.  C.  C.  846,  it  appears  to  be  laid 
down  by  the  text-writers  as  the  better  opinion,  that  if  an  injury  be 
received  by  the  child  in  the  womb,  and  the  child  afterwards,  born  alive, 
dies  of  that  injury,  it  is  murder  or  manslaughter,  according  to  the  cir- 
cumstances of  the  case. 

*7871       *Maule,  J. — That  opinion  is  founded  on  the   authority  of 
J  Blackstone,  4  Com.  ch.  14,  and  Coke,  8  Inst.  50. 

Miller, — There  must  be  an  assault  upon  the  child ;  that  circumstance 
appeared  in  the  case  of  Rex  v.  Senior,  but  is  wanting  here.  The  death 
of  the  child  was  caused,  if  at  all  by  the  prisoner,  by  her  bringing  it  to 
life.  If  the  act  of  the  prisoner  had  killed  the  child  in  the  womb,  it 
would  not  have  been  murder ;  can  it  be  more  so,  because  the  child  was  by 
the  same  act  brought  to  life  ?  There  is  a  statute  which  expressly  pro- 
vides a  punishment  for  the  prisoner's  offence.(a) 

Mellor,  for  the  prosecution. — This  is  murder.  If  an  injury  is  inflicted 
upon  a  child,  which  causes  its  death  en  ventre  sa  mire,  it  is  not  murder; 
but  if  the  child  is  born  alive,  and  dies  afterwards  in  consequence  of  aa 
injury  received  in  the  womb  by  the  unlawful  act  of  the  prisoner,  that  u 
murder.  It  does  not  appear  that  the  body  of  the  child  received  any 
direct  injury  from  the  operation  performed  by  the  prisoner ;  bat  it  is 

(a)  The  itat  7  WilL  4  A  1  Vict,  c  85. 
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born  it  a  time  when  it  cannot  maintain  for  any  considerable  length  of 
time  an  existence  separate  from  the  mother ;  and  that  premature  delivery 
is  caused  by  the  felonious  act  of  the  prisoner.  The  act  of  the  prisoner, 
being  done  with  intent  to  procure  abortion,  is  made  felonious  by  7  Will. 
4  &  1  Vict.  c.  85,  s.  6 ;  and  being  engaged  in  that  felonious  transaction, 
the  prisoner  thereby  caused  the  premature  delivery  of  Sarah  Henson, 
and  the  consequent  death  of  the  child.  The  case  of  Rex  v.  Senior, 
although  a  case  of  manslaughter  only,  recognises  the  distinction  upon 
which  this  case  depends. 

Maule,  J. — There  is  a  case  for  the  jury.     I  think,  that  *if,  r*»rog 
by  the  felonious  act  of  the  prisoner,  the  child  was  put  into  a  situ- 
ation in  which  he  could  not  live,  it  is  murder. 
Miller  then  addressed  the  jury  on  the  facts. 

Maule,  J.  (in  summing  up),  said — The  prisoner  is  charged  with  mur- 
der ;  and  the  means  stated  are,  that  the  prisoner  caused  the  premature 
delivery  of  the  witness  Henson,  by  using  some  instrument  for  the  purpose 
of  procuring  abortion ;  and  that  the  child  so  prematurely  born  was,  in 
consequence  of  its  premature  birth,  so  weak  that  it  died.  This,  no 
doubt,  is  an  unusual  mode  of  committing  murder ;  and  some  doubt  has 
been  suggested  by  the  prisoner's  counsel,  whether  the  prisoner's  conduct 
amounts  to  that  offence ;  but  I  am  of  opinion  (and  I  direct  you  in  point 
of  law),  that  if  a  person  intending  to  procure  abortion  does  an  act  which 
causes  a  child  to  be  born  so  much  earlier  than  the  natural  time,  that  it 
is  born  in  a  state  much  less  capable  of  living,  and  afterwards  dies  in 
consequence  of  its  exposure  to  the  external  world,  the  person  who  by  her 
misconduct  so  brings  the  child  into  the  world,  and  puts  it  thereby  in  a 
situation  in  which  it  cannot  live,  is  guilty  of  murder.  The  evidence 
seems  to  show  clearly  that  the  death  of  the  child  was  occasioned  by  its 
premature  birth  ;  and  if  that  premature  delivery  was  brought  on  by  the 
felonious  act  of  the  prisoner,  then  the  offence  is  complete.  His  Lordship 
then  read  the  evidence,  and,  in  conclusion,  said : — If  the  child,  by  the 
felonious  act  of  the  prisoner,  was  brought  into  the  world  in  a  state  in 
which  it  was  more  likely  to  die  than  it  would  have  been  if  born  in  due 
time,  and  did  die  in  consequence,  the  offence  is  muvder ;  and  the  mere 
existence  of  a  possibility  that  something  might  have  been  done  to  prevent 
the  death,  would  not  render  it  less  murder.  If,  therefore,  you  are  satis- 
fied, to  the  exclusion  of  any  reasonable  doubt,  that  the  prisoner,  by  a 


felonious  attempt  to  procure  abortion,  caused   the  child  *to  be 
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.  brought  into  the  world,  for  which  it  was  not  then  fitted,  and  that 
the  child  did  die  in  consequence  of  its  exposure  to  the  external  world, 
you  will  find  her  guilty ;  if  you  entertain  a  reasonable  doubt  as  to  the 
facts,  you  will,  of  course,  find  her  not  guilty. 

Verdict — Not  guilty.(«) 

(a)  For  the  report  of  this  case,  and  the  form  of  the  indictment,  we  are  indebted  to  the  kind 
«*ees  of  Mr.  BittUttone  and  Mr.  Lewi*. 

2u2 
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MIDLAND  SPRING  CIRCUIT,  1849. 


WARWICK  ASSIZES. 


BEFORE  LORD  CHIEF  JUSTICE  WILDE. 


CROUCH  v.  THE    LONDON  AND   NORTH-WESTERN  RAIL- 
WAY COMPANY,    March  30. 

The  plaintiff,  by  an  agent  at  B.,  receired  small  parcels,  and  had  them  put  into  a  aaaper, 
addressed  to  himself  at  L.,  and  sent  by  the  London  and  North-Western  Railway.  Then 
small  parcels,  which  were  addressed  to  different  persons,  it  was  the  business  of  the  plaintiff  to 
deliver  as  addressed.  In  its  transit  on  the  railway,  a  small  parcel,  addressed  to  Mr.  IL,  vu 
abstracted  from  the  hamper : — Held,  in  an  action  by  the  plaintiff  against  the  Company,  for 
loss  of  the  parcel,  that  it  was  sufficient  to  prore  that  it  was  not  in  the  hamper  when  delivered 
to  the  plaintiff  by  the  Company,  and  that  it  was  not  necessary  to  go  into  evidence  to  shew 
that  the  Company  had  not  delivered  it  to  Mr.  K. ;  and  that  the  amount  of  damages  is  rack 
action  is  the  value  of  the  lost  parcel,  as  the  plaintiff  would  be  liable  to  that  amount  to  th< 
owner  of  it 

A  railway  company  has  no  right  to  open  a  parcel  to  ascertain  whether  it  contains  other  pared* 
addressed  to  different  persons. 

By  their  act,  3  Will.  4,  c.  xxxvi.,  s.  181,  the  London  and  North-Western  Railway  Company  aw 
to  take  rates  and  tolls  from  all  persons  alike,  under  the  same  or  similar  etannastances.  Their 
ordinary  price  for  carrying  a  parcel  from  L.  to  B.  was  Id*  per  lb.  They  refused  to  carry* 
parcel  for  the  plaintiff  from  L.  to  B.  unless  he  paid  Id,  per  lb.,  which  he  did  : — iTWrf,  ti*t  ke 
might  reoover  back  the  excess. 

Case. — The  first  count  of  the  declaration  stated,  that  the  defendants 
were  common  carriers  of  goods  for  hire  from  Birmingham  to  London, 
and  that  the  plaintiff  caused  to  be  delivered  to  them,  and  that  they 
received  from  him,  a  basket  containing,  amongst  other  things,  thirty 
♦"901  brooches»  *one  sr*eet  of  paper,  and  one  piece  of  string,  to  be 
J  carried  from  Birmingham  to  London,  and' delivered  to  the  plain- 
tiff; but  that,  by  the  negligence  of  the  defendants  and  their  servants, 
the  brooches,  paper,  and  string,  were  lost.  This  count  alleged  special 
damage,  by  reason  oT  the  loss  of  the  sum  paid  to  the  defendants  for  tbe 
carriage,  and  injury  to  the  plaintiff  in  his  trade  of  a  carrier  and  collector 
of  parcels.  The  second  count  stated,  that  the  defendants  were  carriers, 
and  had,  according  to  the  statute  in  that  case  made  and  provided,  affixed 
in  their  office  a  notice  that  an  increased  rate  of  charge  was  required  for 
gold  and  silver  in  a  manufactured  state  or  unmanufactured  state,  abore 
107.  in  value,  and  that  the  plaintiff  delivered  them  a  basket  containing 
bracelets,  being  gold,  stone,  and  metal  manufacture  exceeding  10/.  m 
value,  to  be  carried  from  Birmingham  to  London ;  but  the  plaintiff  did 
not  pay  the  increased  rate  of  charge ;  and  that  the  defendants  accepted 
the  goods  to  be  safely  carried,  subject  to  the  limitations  imposed  on  their 
liability  by  the  statute.     Yet  they  did  not  safely  convey  the  goods,  bat, 
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through  their  negligence,  the  goods  were  feloniously  stolen  by  some 
servant  or  servants  of  the  Company  then  in  their  employment,  whose 
name  or  names  are  to  the  plaintiff  unknown.  This  count  then  alleged 
special  damage,  as  in  the  first  count.(a)  Third  *count,  that  the  r*7oi 
defendants  were  carriers,  and  that  the  plaintiff  caused  to  be  ten-  L 

(a)  The  second  and  third  counts  were  in  Che  following  form  :— 

Second  CounL] — For  that  the  said  Company,  before  and  at  the  time  in  this  count  mentioned, 
were  common  •carriers  of  goods  and  chattels  for  hire  from  Birmingham  aforesaid  to  London 
aforesaid,  and  the  said  Company,  before  and  at  the  times  in  this  count  mentioned,  had  also 
caused  to  be  affixed,  and  there  was  then  affixed,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  in  a  public  and  conspicuous  part  of  the  office,  hereinafter  mentioned,  a  notice 
in  legible  characters,  whereby  the  said  Company  notified  and  stated  that  a  certain  increased  rate 
of  charge  therein  mentioned  was  required  by  them  to  be  paid,  over  and  above  the  ordinary  rate 
of  carriage,  as  a  compensation  for  the  greater  risk  and  care  to  be  taken  for  the  safe  conveyance 
of,  amongst  other  things,  gold  and  silver  in  a  manufactured  or  unmanufactured  state  exceeding 
the  sum  of  10J.  in  value ;  and  thereupon  heretofore,  to  wit,  on  the  22d  day  of  September,  1848, 
the  plaintiff,  at  the  request  of  the  said  Company,  then  caused  to  be  delivered  to  the  said  Com- 
pany,  as  such  carriers  as  aforesaid,  at  a  certain  office  in  Birmingham  aforesaid,  where  such 
parcels  and  packages  were  received  by  them  for  the  purpose  of  conveyance  as  hereinafter  men- 
tioned, a  certain  other  basket  containing  certain  goods,  and  amongst  them  divers,  to  wit,  12 
dozen  bracelets  of  the  plaintiff,  being  of  gold,  stone,  and  metal  manufacture,  exceeding  10*.  in 
value,  to  wit,  of  the  value  of  39/.,  to  be  safely  and  securely  carried  by  the  said  Company  from 
Birmingham  aforesaid  to  London  aforesaid,  and  there  safely  and  securely  to  be  delivered  to  the 
plaintiff,  subject  to  such  limitations  as  hereinafter  mentioned ;  and  the  said  plaintiff  paid  the  said 
Company,  and  they  accepted  and  received  of  the  plaintiff,  a  certain  sum  of  money,  to  wit,  20s., 
for  the  carriage  and  delivering  of  the  said  basket  of  goods  in  manner  aforesaid ;  but  the  plaintiff 
did  not  pay  or  engage  to  pay  the  said  increased  rate  of  charge  so  notified  as  aforesaid,  and  the 
said  Company  then  accepted  and  received  from  the  plaintiff,  at  the  said  office,  the  said  last-men- 
tioned basket  of  goods  to  be  safely  and  securely  carried  by  the  said  Company  from  Birmingham 
aforesaid  to  London  aforesaid,  and  there  safely  and  securely  to  be  delivered  by  the  said  Com- 
pany to  the  plaintiff,  subject  to  the  limitations  imposed  on  their  liability  by  the  statute  aforesaid, 
on  account  of  the  plaintiff  not  having  paid  or  engaged  to  pay  the  said  increased  rate  of  oharge 
so  notified  as  aforesaid.  Tet  the  said  Company,  disregarding  their  duty  as  such  carriers  as  afore- 
said, and  contriving  and  intending  to  deceive  and  defraud  the  plaintiff  in  this  behalf,  did  not,  nor 
would  safely  or  securely  carry  the  said  last-mentioned  basket  of  goods  from  Birmingham  afore- 
said to  London  aforesaid,  nor  there  safely  and  securely  deliver  the  same  to  the  plaintiff  subject 
to  the  limitations  aforesaid,  but,  on  the  contrary  thereof,  the  said  Company,  being  such  carriers 
as  aforesaid,  so  carelessly  and  negligently  conducted  themselves  with  respect  to  the  premises, 
that  by  and  through  the  mere  carelessness,  negligence,  and  improper  conduct  of  the  said  Com- 
pany in  that  behalf,  the  said  bracelets,  being  of  the  value  aforesaid,  and  being  part  of  the  con- 
tents of  the  last-mentioned  basket,  afterwards,  and  while  the  said  Company  had  the  said  last- 
mentioned  basket  of  goods,  as  such  carriers,  for  the  purpose  aforesaid,  to  wit,  on  the  day  and 
year  last  aforesaid,  were  unlawfully  and  feloniously  stolen,  taken,  and  carried  away,  by  some 
servant  or  servants  of  the  said  Company  then  in  their  employment,  whose  name  or  names  are  to 
the  plaintiff  unknown,  whereby  the  said  bracelets  were  not  safely  or  securely  carried  or  delivered 
as  aforesaid,  subject  as  aforesaid,  but  became,  and  were,  and  are,  wholly  lost  to  the  plaintiff, 
solely  by  reason  of  the  said  felonious  act  of  the  said  servant  or  servants  of  the  said  Company; 
and  also,  by  reason  of  the  premises,  the  said  sum  so  paid  by  the  plaintiff  for  the  said  oarriage 
and  conveyance  of  the  said  last-mentioned  goods  as  aforesaid,  and  the  profit  of  the  said  plaintiff 
on  such  carriage  and  conveyance  thereof,  amounting  together  to  the  sum  of  20s.,  became,  and 
were,  and  are,  wholly  lost  to  the  plaintiff;  and  by  reason  of  the  premises,  the  plaintiff  also  paid, 
and  became  liable  to  pay,  certain  moneys,  costs,  and  expenses,  in  and  about  such  last  mentioned 
carriage  and  l,nf  amounting  to  the  sum  of  5/. ;  and  the  plaintiff  also  lost,  and  was  greatly  injured 
in  his  trade  aad  business  of  a  carrier  and  colleotor  of  parcels,  which  he  then  carried  on,  and  still 
carries  on,  and  in  the  profits  thereof,  and  was,  by  reason  of  the  premises,  otherwise  greatly 
injured  and  damnified/' 

Third  Count. — For  that  the  said  Company,  before  and  at  the  several  times  hereinafter  men- 
tioned, were  common  carriers  of  goods  for  hire  from  London  to  Birmingham ;  and  thereupon 
heretofore,  to  wit,  on  the  26th  day  of  August,  1848,  the  plaintiff  caused  to  be  tendered  to  the  said 
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dered  to  them  a  basket  to  be  carried  *from  London  to  Binning- 
ham ;  that  the  defendants  had  ample  convenience  for  carrying 
♦7931  ^e  8ame>  aT)d  tne  plaintiff  ^offered  to  pay  such  sum  as  the  defend- 
ants were  entitled  to  receive  for  the  carriage  of  the  same ;  yet 
the  defendants  refused  to  receive  the  same,  unless  the  plaintiff  would 
pay  them  an  unreasonable  sum,  which  the  plaintiff  was  forced  and 
obliged  to  pay,  and  did  pay ;  alleging  special  damage,  as  in  the  former 
counts.  The  fourth  count  was  similar  to  the  third,  but  related  to  another 
parcel.  The  fifth  count  was  a  count  in  trover.  Pleas,  first,  to  the  whole 
declaration,  not  guilty ;  second,  third,  and  fourth,  to  the  first  count — 
That  the  defendants  were  not  common  carriers ;  that  the  plaintiff  did 
not  deliver,  or  the  defendants  accept,  the  basket  modo  et  form& ;  and 
that  the  basket  did  not  contain  the  brooches,  &c.  There  were  similar 
pleas  to  the  second  count,  and  also  a  plea,  that  the  goods  were  not  stolen 
♦7941  ky  &ny  servant  of  the  defendants ;  and  to  *the  third  and  fourth 
J  counts,  pleas  similar  to  the  two  first  to  the  second  count,  and 

Company,  they  then  being  such  common  carrier*  as  aforesaid,  to  wit,  at  a  certain  place  in  Lon- 
don aforesaid,  being  a  place  by  them  then  used  in  the  way  of  their  said  busmen*  as  common  car- 
riers, for  the  reoeipt  of  goods  to  be  by  them  carried  as  such  common  carriers  as  aforesaid,  a  ear- 
tain  other  basket  of  the  plaintiff,  containing  divers  goods  of  the  plaintiff,  of  Tame,  to  wily  of  the 
value  of  10*.,  and  then  requested  the  said  Company  to  reoeive  and  to  carry  the  same  from  Lon- 
don aforesaid  to  Birmingham  aforesaid ;  and  the  said  Company  then  had  ample  convenient*  for 
receiving  and  carrying  the  same,  according  to  the  said  requirement  of  the  plaintiff  in  that  behalf; 
and  the  plaintiff  was  then  ready  and  willing,  and  then  offered  to  pay  to  the  said  Company  saeh 
sum  of  money  as  the  Company  were  legally  entitled  to  charge  and  take  for  the  receipt  and  car- 
riage of  the  said  last-mentioned  basket  of  goods,  from  London  aforesaid  to  Birmingham  afore- 
said, to  wit,  the  sum  of  1*.  10a*. ;  and  the  said  Company  then  had  notice  of  the  premises.  Yet 
the  defendants,  not  regarding  their  duty  as  such  common  carriers  as  aforesaid,  but  contriving 
and  wrongfully  and  unjustly  intending  to  injure  the  plaintiff,  though  they  did  then  receive,  as 
aforesaid,  and  carry  the  goods  of  divers  other  persons  on  that  occasion  from  London  aforesaid  to 
Birmingham  aforesaid,  did  not  nor  would,  at  the  said  time  when  they  were  so  requested  as  afore- 
said, or  at  any  time,  receive  the  said  last-mentioned  basket  of  goods,  or  carry  the  same  from 
London  aforesaid  to  Birmingham  aforesaid  for  such  sum  of  money  as  they  were  lawfully  entitled 
to  charge  and  take  in  that  behalf  as  aforesaid,  though  they  might,  and  could,  and  ought,  as  such 
carriers  as  aforesaid,  to  have  so  done,  but  wholly  neglected  and  refused  so  to  do,  and  kept  and 
detained  the  same  a  long  and  unreasonable  time,  unless  the  plaintiff  would  pay  them,  the  said 
Company,  for  receiving  and  carrying  the  said  last-mentioned  basket  of  goods  as  aforesaid,  an 
excessive  and  unreasonable  sum  of  money,  greater  than  the  said  Company  had  any  lawful  right 
to  charge,  demand,  or  take  for  the  reoeipt  and  carriage  of  the  said  last-mentioned  basket  of 
goods  as  last  aforesaid,  to  wit,  the  sum  of  6*.  &d. ;  and  thereby  'the  plaintiff  was  afterwards,  t» 
wit,  on  the  20th  day  of  August,  in  the  year  last  aforesaid,  forced  and  obliged  to,  and  did  them, 
pay  to  the  said  Company,  and  they  then  took  and  received  of  the  plaintiff,  for  receiving  and  car- 
rying the  said  last-mentioned  goods  as  aforesaid,  the  said  excessive  and  unreasonable  warn  of 
money  so  charged  and  demanded  by  them  as  aforesaid ;  by  reason  of  which  last-mentioned  pre- 
mises the  plaintiff  was  deprived  of  his  profits  on  the  carriage  and  conveyance  thereof,  and  lost 
divers  customers,  and  was  and  is  injured  in  his  trade  and  business  of  a  carrier  and  collector  of 
parcels,  which  he  then  carried  on,  and  still  carries  on,  and  in  the  profits  thereof,  and  was  wnahts 
to  get  the  said  goods  carried  by  the  said  Company  as  aforesaid,  for  a  reasonable  sum  of  sneaer 
in  that  behalf,  or  delivered  by  them  to  him  within  a  reasonable  time  in  that  behalf,  or  to  carry 
on  his  said  trade  with  benefit  and  profit,  as  he  otherwise  might  and  would  have  done ;  aad  wai 
also  put  to,  and  forced  and  obliged  to  pay  divers  sums,  costs,  and  expenses,  amounting  together 
to  20«.,  by  reason  of  the  premises,  and  the  said  refusal,  and  charge,  and  delay  of  the  said  defend 
%nts,  and  was  otherwise,  by  reason  of  the  premises,  injured  and  damnified. 
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also  that  the  plaintiff  did  not  offer  to  pay  the  defendants  such  sum  as 
they  were  entitled  to.(a) 

It  was  opened  by  Humfrey,  for  the  plaintiff,  that  the  plaintiff  was  a 
collector  and  transmitter  of  small  parcels  to  various  parts  of  the  kingdom, 
and  resided  in  London ;  the  defendants  being  the  London  and  North- 
western Railway  Company.  The  plaintiff  has  offices  in  London,  Aber- 
deen, Birmingham,  Bristol,  Coventry,  Edinburgh,  Glasgow,  Gloucester, 
Leeds,  Manchester,  Newcastle,  *Oxford,  Perth,  Portsmouth,  Shef-  [-♦•795 
field,  Dublin,  and  other  places,  where  his  agents  collected  and 
received  small  parcels,  and  sent  them  enclosed  in  one.  Every  parcel 
sent  would  pay  in  proportion  to  its  weight,  at  so  much  per  pound.  A 
number  of  parcels,  to  the  amount  of  fifty  or  sixty,  might  be  sent  in  this 
manner,  and  although  each  by  itself  would  be  charged  1*.,  yet  the  price 
of  the  aggregate  would  not  be  more  than  20*.,  and  this  was  the  way  in 
which  the  plaintiff  made  his  profits  as  a  carrier,  by  sending  a  number  of 
parcels  in  one,  to  and  from  his  agents,  who  delivered  them  to  the  persons 
to  whom  they  were  directed.  The  plaintiff  was  thereby  enabled  to  charge 
much  less  than  what  the  railway  did,  charging  only  6d.  for  each  parcel, 
instead  of  1*.  At  the  same  time  the  railway  was  not  in  anywise  injured. 
For  a  long  time  the  plaintiff  had  sent  parcels  by  vans  and  coaches,  and, 
since  their  establishment,  by  railways.  The  Railway  Company  felt  a 
desire  to  obtain  the  profits  which  the  plaintiff  was  getting.  But  they 
had  not  the  power  of  opening  parcels  committed  to  their  care,  any  more 
than  the  Post-office  had  to  open  letters  which  contained  other  letters 
within  them,  by  which  a  certain  amount  of  postage  might  be  saved,  if 
they  were  not  above  a  certain  weight.     The  railway  objected  to  this 

(a)  The  plea*  were  in  the  following  form : — 

2d.  And  for  a  further  plea  to  the  first  count,  the  defendants  Bay,  that  they  were  not  tommoa 
carriers  of  goods  for  hire  from  Birmingham  in  {he  said  first  count  mentioned,  to  London  in  the 
•aid  first  count  mentioned,  in  manner  and  form  as  in  the  said  first  oonnt  alleged;  and  of  this  the 
defendants  pnt  themselves  upon  the  country. 

3d.  And  for  a  farther  plea  to  the  first  count,  the  defendants  say,  that  the  plaintiff  did  not  de- 
liver to  them,  nor  did  they  aeeept  or  receive  of  or  from  the  plaintiff,  the  said  basket  in  the  said 
first  count  mentioned,  in  manner  and  form  as  in  the  said  first  count  alleged;  and  of  this  the  de- 
fendants put  themselves  upon  the  country.  * 

4th.  And  for  a  further  plea  to  the  first  count,  the  defendants  say,  that  said  basket  did  not  con- 
tain the  said  brooches,  paper,  and  string,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner 
and  form  as  in  the  first  count  alleged ;  and  of  this  the  defendants  put  themselves  upon  the' 
country. 

6th.  And  for  a  further  plea  to  the  seeond  count,  the  defendants  say,  that  the  said  bracelets  ia 
the  said  second  count  mentioned,  were  not,  nor  were  any  or  either  of  them,  unlawfully  or  feloni- 
ously stolen,  taken,  or  carried  away,  by  any  servant  or  servants  of  the  defendants  then  in  their 
employment,  in  manner  and  form  as  in  the  said  second  count  alleged ;  and  of  this  the  defend- 
ant* put  themselves  upon  the  country. 

10th.  And  for  a  further  plea  to  the  third  count,  the  defendants  say,  that  the  plaintiff  did  not 
cause  to  be  tendered  to  the  defendants  the  said  basket  in  the  said  third  count  mentioned,  in 
manner  and  form  as  in  the  said  third  count  alleged ;  and  of  this  the  defendants  put  themselvei 
upon  the  country. 

11th.  And  for  a  further  plea  to  the  third  count,  the  defendants  say,  that  the  plaintiff  was  not 
then  ready  and  willing,  nor  did  he  offer,  to  pay  them,  the  defendants,  such  sum  of  money  as  the 
defendants  were  legally  entitled  to  charge  and  take,  in  manner  and  form  as  in  the  said  third 
at  alleged ;  and  of  this  the  defendants  put  themselves  upon  the  country. 
VOL.  II. — 65 
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mode  of  business,  and  though  they  could  not  by  law  open  parcels  of  this 
description,  yet  they  could   discover  what  they  were   by  the  persons 
"bringing  them ;  and  when  the  plaintiff  brought  such  parcels  they  would 
not  take  them,  unless  he  paid  three,  four,  or  five  times  the  amount  as 
was  charged  to  others.     But  the  company  had  proceeded  so  far  as  lite- 
rally to  open  the  parcels  sent  by  the  plaintiff,  and  to  set  up  a  right  to 
deliver  the  enclosed  ones  to  the  individuals  to  whom  they  were  directed, 
and  to  make  their  own  charges  upon  them,  as  if  they  were  sent  by  them 
in  the  first  instance,  and  thereby  to  get  the  plaintiff's  profits.    The  first 
count  of  the  declaration  complained  of  the  loss,  in  November,  1848,  of 
a  package  sent  to   London  from   Birmingham,  and  a  second  package 
*7Q61   ^containing  six  parcels  enclosed  in  a  basket,  which  were  sent  from 
J  Birmingham  to  plaintiff  in  London.     One  of  these  parcels  was 
from  Mr.  Kent,  jeweller,  of  Birmingham,  and  sent  to  his  correspondent 
in  London,  and  contained  bracelets  of  the  value  of  6/.,  which  plaintiff 
claimed.     Another  parcel,  containing  brooches  of  the  value  of  SL  19s., 
sent  by  Mr.  Hemming  of  Birmingham,  to  London,  was  also  lost  out  of 
the  parcel.  The  second  count  in  the  declaration  applied  to  a  loss  in  Sep- 
tember, 1848,  of  a  parcel  sent  in  a  basket  from  Birmingham  to  London, 
out  of  which  parcel  jewellery  of  the  value  of  39/.  was  lost ;  that  parcel 
to ust  have  also  been  stolen.     The  third  count  complained  of  an  over- 
charge in  August,  1848,  for  a  parcel  containing  parcels  sent  from  Lon- 
don to  Birmingham,  the  proper  charge  for  which  is  1*.  10d.,  at  the  rate 
•of  ±d.  per  lb.  (or  lid.,  at  the  rate  of  half-a-farthing,  which  is  the  rate 
to  Leamington),  but  the  Company  demanded  and  received  6#.  8A,  oi 
Id.  per  lb.     On  these  parcels  the  plaintiff  would  have  charged  4a.  6d. ; 
but  the  defendants  made  him  pay  6s.  8d.  for  them,  which  was  a  great 
imposition,  besides  preventing  plaintiff  from  obtaining  his  fair  profit?. 
The  fourth  count  was  relative  to  a  parcel  sent  from  London  to  Sheffield, 
the  proper  charge  for  which  was  4*.  4d.,  being  at  the  rate  of  1W.  per 
lb.,  but  for  which  the  defendants  charged  17s.  4d.,  being  at  the  rate  of 
«6d.  per  lb.     This  parcel  had  been  regularly  booked  at  the  office  of  the 
Company's  agents,  at  the  George  and  Blue  Boar,  in  Holbora.     Whet 
Messrs.  Pickford  carried  against  the  railway,  they  were  charged  after 
the  same  rate  as  the  present  plaintiff  by  the  Grand  Junction,  and  the 
latter  Company  charged  them  Id.  per  lb.  for  packed  hampers,  but  it  ins 
double  the  distance,  so  that  it  was  100  per  cent,  less  than  what  the  Loo- 
don  and  North- Western  Company  charged  the  plaintiff.     The  question 
came  before  the  Court  of  Exchequer,(a)  whether  they  had  a  right  to 
charge  such  parcels  different  from  others ;  and  although  the  charges  of 
^q.,  the  Grand  Junction  Company  *were  so  much  less  than  those  of 
'  *    -■  the  defendants,  the  judgment  of  Baron  Parke  was,  that  the 
eharges  were  gross  and  unreasonable,  and  that  the  Company  were  bound 
to  carry  for  a  reasonable  charge,  the  true  question  being,  whether  for 

<a)  See  the  case  of  Pickford  v.  Grand  Junction  Railway  Company,  10  M.  AW.  399. 
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the  hamper  containing  small  parcels  the  charge  was  reasonable.  It  was 
ruled,  that  if  small  parcels  were  united  in  one,  the  trouble  and  responsi- 
bility were  reduced,  as  if  the  property  belonged  to  one  person,  and  that 
there  would  be  no  right  to  charge  more  for  such  parcels  than  for  others. 

Wilde,  C.  J. — If  it  is  a  question  whether  the  defendants  are  entitled 
to  this  extra  charge,  I  shall  tell  the  jury  expressly  that  they  are  not, 
and  that  it  is  an  unreasonable  sum. 

Humfrey. — As  to  the  distinct  responsibility  for  each  parcel,  it  was  said 
that  each  owner  could  maintain  a  separate  action  against  the  railway. 
But  this  was  very  doubtful,  as  the  relation  of  employer  and  carrier  did 
no  W  exist  between  the  owners  and  the  Company,  but  between  them  and 
the  plaintiff.  The  trouble  was  not  the  same  as  if  the  parcels  were  sepa- 
rate, and  the  remuneration  charged  by  the  Grand  Junction  Company 
was  excessive,  and  unjustified  by  any  increase  of  responsibility.  The 
claim  made  by  the  London  and  North- Western  Company  in  this  instance 
was  absurd ;  for  instance,  if  any  of  the  jury  had  two  children  at  school, 
and  it  was  wished  to  send  each  of  them  a  plum-cake,  the  Company  insisted 
that  each  must  be  put  into  a  distinct  parcel,  or  they  would  be  charged 
at  the  rate  of  6d.  per  pound.  The  defendants  tried  to  drive  such  per- 
sons as  the  plaintiff  out  of  the  field,  and  ruin  them.  In  every  instance 
they  had  forced  the  plaintiff  to  pay  such  prices  as  would  make  it  impos- 
sible for  him  to  obtain  a  profit,  and  his  business  had  declined  50  per  cent. 
The  question  to  be  decided  was,  whether  the  sum  demanded  by  the  de- 
fendants was  reasonable  in  proportion  to  the  risk  incurred.  Every  impe- 
diment had  been  thrown  in  the  way  *of  the  plaintiff's  parcels ;  i-*»tqo 
his  packages  being  intentionally  kept  back  from  two  to  thirty 
days,  without  being  delivered,  in  order  to  induce  people  to  send  theii 
parcels  by  the  defendants. 

Witnesses  were  called  to  prove  having  sent  parcels  to  plaintiff's  office 
in  Birmingham,  which  never  reached  their  destination.  And  upon  the 
third  count,  evidence  was  given  that  the  usual  charge  for  a  parcel  of  that 
kind  was  \d.  per  pound,  but  that  a  charge  of  Id.  per  pound  was  insisted 
on  and  paid.(a)  But  as  to  the  fourth  count,  the  plaintiff  was  not  pre- 
pared with  evidence  that  the  George  and  Blue  Boar  was  an  office  of  the 
London  and  North- Western  Railway  Company,  and  the  consideration 
of  it  was  withdrawn  from  the  jury. 

Whitehur$tj  for  the  defendants. — There  is  no  question  that  the  de- 
fendants had  opened  "  packed  parcels"  sent  by  persons  in  the  position  of 
the  plaintiff,  who  had  put  a  number  of  parcels  into  one,  sending  them 
as  one,  and  then  delivering  them  themselves,  which  the  defendants  con- 
sidered was  unreasonable.  Of  course  it  was  illegal  for  the  defendants 
to  open  parcels ;  but  it  was  unfair  to  the  defendants  and  to  the  public 
to  act  as  the  plaintiff  did.     The  Company's  Act  allowed  them  to  charge 

(a)  The  evidence  will  be  found  ftdly  itated  in  tbe  Bamming  up  of  the  Lord  Chief  Justice. 
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what  they  thought  fit  for  parcels  under  the  weight  of  500  lb.(a)    The 
J  *7991  defendants  made  their  ^calculations  as  to  the  number  of  parcels 

j  each  place  would  send ;  and  it  depended  on  the  number  of  parcels, 

and  the  charge  the  Company  would  make  for  each,  whether  the  line 
would  pay  expenses.  It  was  the  same  with  coaches.  If  such  men  as 
the  plaintiff  were  permitted  to  collect  these  small  parcels,  which  would 
cost  one  shilling  each  for  carriage,  and  put  them  in  the  bulk,  the  Company 
must  increase  their  rates  on  small  parcels  four  or  five-fold,  by  which  the 
public  would  suffer.  How  could  the  Company  have  stolen  the  property 
stated  in  the  declaration,  when  there  was  no  evidence  that  the  person  to 
whom  it  was  consigned  had  not  received  it  ?  Were  the  jury,  he  would 
ask,  prepared  to  convict  thf  defendants  of  feloniously  abstracting  parcels? 
It  was  to  meet  such  cases  as  this  that  the  Company's  Act  was  granted, 
enabling  them  to  charge  what  they  thought  fit  on  parcels  under  the 
weight  of  500  lb.     No  special  damage  has  been  proved. 

Wildb,  C.  J.  (in  summing  up.) — The  questions  are,  whether  the  plain- 
tiff is  entitled  to  recover  in  respect  of  two  parcels  he  alleges  to  be  lost  : 
and,  as  to  the  first,  stating  generally,  that  it  is  lost  by  the  negligence 
of  the  defendants,  and  stating,  with  regard  to  the  second  parcel,  that  it 
was  lost  by  being  stolen  by  servants  or  a  servant  of  the  defendants, 
unknown  to  the  plaintiff;  and,  as  to  the  third  count,  whether  the  plaintiff 
is  entitled  to  recover  any,  and  what  damage,  as  to  a  payment  made  by 
him  of  6*.  $d.  in  respect  to  a  certain  parcel.  The  course  of  business 
seems  to  be,  that,  when  parcels  are  delivered  by  persons  having  occasion 
to  transmit  them  from  one  part  of  the  country  to  another,  that  a  hamper 
is  taken  to  the  office,  and  the  person  takes  a  receipt  from  the  Company's 
servant  or  agent,  for  his  own  security ;  for  if  a  house  sends  a  porter, 

♦8001  — an(*'  ^rom  ^e  nature  °^ tne  business,  they  mU8t  employ  *people 
J  in  a  humble  state  of  life, — if  they  were  to  send  valuable  goods 
they  would  have  no  means  of  knowing  where  they  were  delivered,  unless 
they  have  a  voucher ;  therefore,  it  was  well  known,  long  before  railways, 
that  necessity  had  directed  a  receipt  being  taken,  and  no  doubt,  where 
parcels  are  delivered  by  Railway  Companies,  they  also  take  a  re* 
ceipt.  Now,  how  stands  this  case  with  regard  to  the  first  of  these  par- 
cels ?  Why,  it  is  proved  before  you  by  Mr.  Kent,  a  jeweller,  that  he 
made  up  a  parcel  consisting  of  six  bracelets  of  the  value  of  six  pounds, 
and  conveyed  them  to  the  now  plaintiff,  as  a  carrier,  to  be  forwarded  by 

(6)  By  the  stat  3  Will.  4,  o.  xxxvi.  (loo.  and  pen.),  sect  177,  it  is  enacted,  «  That  it  than  b« 
lawful  for  the  said  Company  from  time  to  time  to  make  such  orders  for  fixing  the  ram  to  ** 
charged  by  the  said  Company  in  respect  of  small  parcels  (not  exceeding  500  pounds  in  weight 
each),  as  to  them  shall  seem  proper.  Provided  always,  that  the  provision  hereinbefore  contain** 
shall  not  extend  to  articles,  matters,  or  things  sent  in  large  aggregate  quantities,  although  salt 
up  in  separate  and  distinct  parcels,  such  as  bags  of  sugar,  coffee,  meal,  and  the  like,  bat  only  to 
single  parcels  unconnected  with  parcels  of  a  like  nature  which  may  be  sent  upon  the  railway  st 
the  same  time."  And  by  sect.  181  of  the  same  statute,  it  is  provided  and  enacted,  "That  tk» 
said  Company  shall  not  partially  raise  or  lower  the  rates  or  tolls  payable  under  this  Act,  bat  aS 
such  rates  and  tolls  shall  be  so  fixed  as  that  the  same  shall  be  taken  from  all  persona  alike,  usfcr 
the  same  or  similar  circumstances." 
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him  to  London ;  it  is  then  proved  by  the  plaintiff's  agent,  Mr.  Hemming, 
and  by  the  porter,  that  the  parcel  was  deposited,  with  other  parcels,  in 
a  basket  or  hamper,  and  delivered  to  the  Railway  Company,  and  there 
is  the  receipt  of  the  agent  to  the  Railway  Company ;  the  plaintiff  has 
received  the  parcel  into  his  custody,  and  the  parcel  in  question  is  deli- 
vered out  with  others  to  the  defendant,  to  be  sent  to  London.    What  has 
become  of  it  ?     It  is  proved  that  the  basket  containing  it  was  delivered 
to  the  plaintiff  in  London ;  the  particular  parcel  was  directed  to  "  Mr. 
King,  Bridgewater-square ;"  the  hamper  was  directed  to  Crouch,  the 
plaintiff;    that   hamper,  containing  a  considerable  number  of  parcels, 
went  of  course  to  Crouch,  the  plaintiff,  who  would  deliver  them  to  the 
various  parties  to  whom  they  were  directed.     His  servant  said,  that  when 
it  arrived,  and  upon  checking  it  with  the  list,  it  was  found  not  to  contain 
Mr.  King's  parcel,  of  the  value  of  six  pounds.     Now,  what  has  become 
of  it  ?    It  was  in  the  hamper  when  delivered  to  the  defendants'  servants ; 
it  was  not  in  the  hamper  when  delivered  in  London  by  the  defendants' 
servant ;  where  had  it  been  in  the  mean  time  ?    Who  is  to  give  an  account 
of  it  ?     The  plaintiff  cannot,  the  defendants  can.     It  is  said  the  party 
in  Bridgewater-square  is  not  called  as  a  witness,  but  it  was  in  a  parcel  di- 
rected to  Mr.  Crouch ;  he  was  the  party  to  whom  it  should  have  been 
delivered,  and  if  it  never  got  to  Mr.  Crouch,  what  is  the  presumption  that 
it  got  to  Mr.  King  ?     Mr.  Humfrey  stated  in  his  opening  speech,  that 
*in  some  other  cases  the  Company  had  been  guilty  of  illegal  con-  r*gQi 
duct  in  opening  parcels ;  and  he  says,  perhaps  the  Company  opened 
this  parcel ;  if  they  opened  it,  what  have  they  done  with  the  parcel  ? 
and  if  delivered,  by  whom  ?     Why,  by  them,  if  delivered  at  all.     Then 
they  take  receipts ;  have  they  got  a  receipt  for  Mr.  King's  parcel  ?  They 
had  no  right  to  open  parcels  directed  to  London.     As  far  as  the  plaintiff 
is  concerned,  the  parcel  is  proved  to  have  been  in  the  hamper  when  deli- 
vered to  the  defendants ;  it  is  not  in  the  hamper  when  it  is  restored  by 
the  defendants;  if  anybody  has  taken  it  out  to  steal  or  deliver  it, — if 
they  will  take  the  liberty  of  abstracting  the  parcel  for  the  honest  pur- 
pose of  delivering  it, — then  the  plaintiff,  as  it  appears  to  me,  has  upon 
that  count  offered  you  very  reasonable  evidence  to  show  that  the  parcel 
has  been  lost  or  stolen,  the  one  or  the  other.     He  shows  it  was  put 
into  his  hamper,  and  when  it  is  delivered  out  of  their  custody,  it  was 
not  there ;  and  who  is  to  show  what  has  become  of  it  ?     It  appears  to 
me  the  plaintiff  has  given  all  the  evidence  that  can  reasonably  be  expect- 
ed of  him ;  he  has  done  all  that  he  reasonably  can  be  expected  to  do, 
supposing  this  parcel  has  been  stolen  by  some  one  or  other,  or  lost.     It 
is  odd  that  the  string  was  not  cut ;  but  the  evidence  is,  it  was  tied  so 
tight  that  you  could  not  get  your  fingers  between  the  string ;  but  the 
parcel  got  out,  and  there  the  string  remained.     Then  what  is  the  plain- 
tiff entitled  to  recover  ?     Why,  the  value  of  the  parcel.     I  have  no  hesi- 
tation in  stating,  that  if  he  has  not  paid  it  already,  he  is  liable  to  pay 
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it ;  and  having  delivered  the  parcel  to  the  defendants,  he  is  entitled  to 
recover  the  value  of  it ;  he  being  liable  to  pay  such  value  to  the  owner 
of  the  property ;  as  a  carrier  or  other  person  to  whom  property  is  deli- 
vered, has  that  species  of  property  in  it  as  would  entitle  him  to  recover 
the  value  against  any  person  who  took  it  away,  having  no  right  so  to  do. 
In  this  case  the  value  is  six  pounds ;  for  which  amount  he  will  become 
responsible  to  the  owner ;  and  if  he  has  not  paid  it,  he  is  liable  to  do  so. 
No  question,  I  think,  is  made  on  the  other  side,  whether  he  has  paid  it; 
♦8091  ^ut  as  I  8aid  before,  *if  he  has  not  he  is  liable,  and  will  be  liable 
to  account  for  whatever  may  be  received  by  him.  The  learned 
counsel  for  the  defendants  is  quite  correct  in  saying  there  is  no  special 
damage  proved  in  this  case ;  and  as  to  the  injury  the  plaintiff  had  sus- 
tained in  his  business,  there  is  no  evidence  of  it. 

Humfrey. — There  is  one  other  count  as  to  SL  19s. 

Wilde,  C.  J. — That  stands  precisely  the  same  as  the  first.  It  is  very 
singular  certainly,  that  when  parcels  are  lost  they  are  generally  of  a 
peculiar  kind ;  it  is  a  dressing-case,  or  bracelets,  or  some  article  or  other 
of  value  in  a  small  compass :  there  is  a  peculiar  scent  as  to  those  things. 
Here  is  a  hamper  containing  parcels,  the  string  remains  all  tight,  the 
other  parcels  are  right,  the  parcel  containing  jewellery  is  gone.  The 
second  count  raises  a  different  question ;  the  plaintiff,  in  his  second  count, 
gays,  "  I  delivered  a  parcel  to  you,  for  which  you  will  only  be  liable  for 
general  negligence,  provided  I  paid  you  a  certain  extra  amount;  not 
having  done  so,  you  are  not  liable  for  general  negligence,  but  you  are  if 
'  your  servants  steal  it ;  in  which  case  what  I  paid  you  was  the  proper 
sum ;  I  running  the  chance  of  the  parcel  being  lost,  you  being  bound  to 
answer  for  the  integrity  of  your  servants,  and  becoming  responsible  if 
they  steal  it."  The  question  is,  what  is  the  reasonable  inference  from 
the  evidence  before  you  in  support  of  the  allegation  that  this  parcel  was 
stolen  ?  The  evidence  is,  that  a  parcel  is  made  up  by  Mr.  Aston,  a  jewel- 
ler  at  Birmingham,  containing  eleven  bracelets,  value  39/.,  who  directed  it 
to  Mr.  Hasluck,  of  Holborn,  London ;  and  Hemming  is  called  again  to 
prove  that  he  packed  the  parcel  in  a  hamper  with  a  certain  number  of 
other  parcels,  and  directed  the  hamper  to  the  plaintiff  in  London.  The 
servants  in  London  are  called,  and  young  Crouch  is  called.  Co  well  says, 
I  remember  the  hamper  arriving,  and  I  examined  the  invoice  with  the 
parcels ;  and  there  was  no  parcel  there  directed  to  Mr.  Hasluck — none 
♦8031  8U°k'  **e  sa7s '  *^e  not  pftrtirolarly  examine  the  state  of  the 
J  hamper  before  he  opened  it ;  therefore  it  may  be  inferred  there 
was  nothing  in  the  general  appearance  of  the  hamper  to  excite  attention. 
Both  he  and  the  young  man  Crouch,  the  one  having  the  invoice  and  the 
other  taking  out  the  parcels,  say  the  parcel  in  question  was  not  there. 
Now,  supposing  it  had  got  untied,  that  the  sacking  had  got  loose,  and  it 
had  dropped  out,  that  would  be  one  thing;  but  how  could  it  get  oat 
without  some  one  taking  it  out?  and  if  taken  out,  for  what  purpose? 
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The  string  does  not  appear  to  have  been  cut,  and  nothing  has  appeared 
in  the  case  to  induce  you  to  suppose  that  any  accident  had  occurred  on 
the  railway,  by  which  it  had  been  lost.  But  when  the  hamper  arrives, 
the  contents  are  found  entire,  with  the  exception  of  a  valuable  parcel, 
which  is  abstracted.  Do  you  infer  that  it  was  lost  or  stolen  ?  and  if 
somebody  stole  it,  what  evidence  have  you  as  to  the  fact  who  did  steal  it  ? 
It  is  delivered  to  the  Company,  and  it  remains  with  the  Company ;  it  is 
delivered  over,  and  they  give  you  no  account  that  any  person  had  access 
to  it,  except  their  own  servants ;  if  the  parcel,  in  the  course  of  its  transit, 
had  got  into  a  situation  so  that  other  persons  could  have  had  access  to 
it,  and  stolen  it  from  the  servants  of  the  Company,  it  might  make  a 
difference ;  but  in  the  absence  of  all  evidence  that  this  has  been  done, 
or  that  the  hamper  has  been  kept  in  such  a  state  that  parties  might 
abstract  the  parcel,  can  you  presume  it?  The  question  is,  first  of  all, 
whether,  from  the  state  of  the  hamper,  you  infer  that  the  parcel  was 
stolen ;  and  then,  the  plaintiff's  right  to  recover  on  this  count,  will  depend 
upon  your  coming  to  the  conclusion  that  the  parcel  was  stolen  from  this 
hamper  by  the  Company's  servants.  If  you  are  not  satisfied  of  that,  your 
verdict  on  this  count  should  be  for  the  defendants ;  if  you  are  satisfied 
of  it,  and  find  for  the  plaintiff,  the  same  observations  as  to  the  value  will 
apply  as  to  the  other  parcel — the  plaintiff  has  a  sufficient  special  property 
in  both  to  enable  him  to  recover  the  value  stated,  supposing  you  are  of 
opinion  that  the  value  is  truly  stated.  So  much  for  the  *second  r*QAi 
count.  Now,  in  the  third  count,  the  plaintiff  says,  you  have  over- 
charged me.  I  was  obliged  to  deliver  it ;  I  was  liable  for  improper  delay 
in  delivering  the  parcels  contained  in  the  hamper ;  you  had  such  a  screw 
upon  me  that  I  was  obliged,  for  the  moment,  to  submit  to  your  demand ; 
yet  I  did  it  objecting  and  protesting,  and  I  now  claim  to  recover  it  back. 
Now  the  question  is,  whether  an  overcharge  was  made.  The  evidence 
on  the  part  of  the  plaintiff  was  this,  that  the  usual  charge  is  a  farthing  a 
pound,  and  the  one  in  question  was  between  seventy  and  eighty  pounds, 
and  a  demand  was  made  of  six  shillings  and  eightpence.  By  the  law, 
the  Company  have  no  right  to  charge  any  person  more  than  the  usual 
and  ordinary  rate,  except  under  some  special  circumstances,  which  do 
not  arise  here.  The  question,  therefore,  is,  whether  they  have  charged 
the  plaintiff  in  this  particular  instance  more  than  they  had  been  charg- 
ing the  public  in  general,  which  may  reasonably  be  presumed ;  if  not, 
they  would  contradict.it ;  and  if  a  farthing  in  the  pound  is  the  sum  they 
are  in  the  habit  of  charging  for  parcels  of  this  weight,  what  is  there  to 
show  that  the  amount  charged,  which  is  a  penny,  was  reasonable,  when 
the  usual  charge  was  one  farthing  ?  If  the  Company's  rate  was  not  as 
the  young  man  stated,  they  could  have  contradicted  him ;  the  young 
man  said  it  was  a  farthing.  The  Company  are  here  provided  with  evi- 
dence to  check  this  statement,  if  untrue  ;  but  it  now  stands  uncontra- 
dicted, that  the  usual  charge  is  one  farthing  to  the  public ;  and  it  is 
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admitted  they  charged  a  penny  on  the  present  occasion.  Now,  whether 
they  have  done  that  with  a  view  of  doing  what  has  been  openly  stated  to 
be  their  object,  I  do  not  know ;  but  I  own  I  take  a  very  different  view 
of  the  matter  from  the  counsel  for  the  defendants.  It  is  not  convenient 
to  discuss  what  would  be  the  effect  of  the  Company's  saying  "  Tou  shall 
not  put  several  parcels  into  one  parcel  and  send  them  by  us,  or  we  shall 
charge  according  to  the  profit  you  would  make,  and  will  take  your  pro- 
fit."    I  say  it  is  not  expedient  to  discuss  this  thing  here — this  is  not 
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the  proper  time  and  place ;  but  my  "opinion  in  law  is,  they  had 


no  right  to  do  these  acts,  and  they  have  no  right  to  act  con- 
trary to  law;  if  they  want  further  powers  they  must  go  to  Parlia- 
ment ;  and  if  it  is  thought  right  that  they  should  have  such  a  power, 
Parliament  will  give  it  them ;  but  at  present  they  have  no  such 
right,  and  could  not  exercise  it  in  these  particular  instances.  The 
usual  charge  is  a  farthing:  in  the  present  instance  they  charged  a 
penny.  Unless  you  see  some  grounds  for  saying  a  farthing  a  pound  is 
not  reasonable,  they  must  by  law  charge  all  alike ;  they  cannot  say  to 
one  trader,  "  I  will  charge  you  a  farthing,  and  the  next  a  penny  ;"  that 
would  interfere  with  and  contract  trade  in  a  strong-  degree,  and  would 
enable  one  man  to  undersell  another ; — therefore  the  Legislature,  by 
Acts  of  Parliament,  has  said  "  Tou  are  now  in  a  situation  by  which  you 
destroy  competition,  and  you  shall  charge  all  the  public  equally  for  the 
same  duty ;"  and  if  the  usual  rate  is  a  farthing,  what  is  there  to  make 
them  ask  a  penny  ?  I  own  I  cannot  discover  it ;  and  unless  you  can 
discover  some  ground  that  does  not  occur  to  me,  I  think  the  Company, 
with  this  Act  of  Parliament,  are  bound  to  charge  all  equally  ;  and  their 
usual  rate  being  a  farthing,  and  they  having  charged  a  penny,  they  mast 
reduce  their  charge  to  a  farthing.  Such  appears  to  me  to  be  the  result 
of  the  case.  Therefore,  upon  the  first  count,  you  will  say  whether  the 
plaintiff  has  made  out  that  the  parcel  was  lost,  that  it  was  not  delivered; 
as  to  which  I  have  called  your  attention ; — that  if  it  was  taken  out  and 
delivered  (though  you  cannot  suppose  a  thief  took  it  out  to  deliver  it), 
they  should  have  proved  it,  which  they  did  not.  Then  as  to  the  stolen 
parcel,  I  have  called  your  attention  to  the  circumstances.  It  does  not 
appear  that  the  hamper  was  out  of  the  custody  and  care  of  the  Company 
from  the  time  it  was  delivered  to  them,  or  that  it  was  ever  out  of  the 
control  of  the  Company ;  if  you  think  differently,  you  will  find  for  the 
defendants.  And  as  to  the  last  question,  whether,  the  farthing  a  pound 
is  the  usual  rate,  you  will  say  whether  the  penny  a  pound  which  tlie 
♦Kflfil  Company  did  charge,  is  reasonable.  Gentlemen,  you  *will  find 
J  for  the  plaintiff  or  defendants  on  these  three  points  separately 
and  will  distinctly  find  for  the  plaintiff  or  defendant,  as  you  think  fit. 

Verdict  for  the  plaintiff,  on  the  1st  count,  damages,  9£  19a.  fr/., 
the  value  of  the  articles  lost;  on  the  2d  count,  damages,  39/-. 
the  value  of  the  articles  stolen  by  the  Company's  servants; 
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and  on  the  3d  count,  damages,  4*.  lOi.,  the  difference  between 
6*.  8<2.,  which  the  plaintiff  was  obliged  to  pay,  and  1*.  10(2., 
which  would  have  been  the  reasonable  charge  ;  and  for  the  de- 
fendants, on  the  4th  and  5th  counts. 

Humfrey  and  Flood,  for  the  plaintiff. 

Whitehurst  and  Maeaulay,  for  the  defendants. 

[Attorneys — Lewis,  and  0.  Parker.'] 


WELCH  SPRING  CIRCUIT,  1848. 
CARMARTHEN  ASSIZES. 

.  BEFORE  MB.   JUSTICE  VAUGHAN  WILLIAMS. 

REGINA  t>.  THOMAS  THOMAS. 

On  an  Indictment  for  perjury,  in  the  usual  form,  setting  forth,  with  proper  innuendoes,  a  copy 
of  a  deposition  before  a  magistrate,  written  in  the  English  language,  and  signed  by  the  de- 
fendant, he  may  be  convicted  on  proof  of  a  verbal  deposition  in  the  Welch  language,  of  which 
the  written  deposition  signed  by  him  is  the  substance. 

Perjury. — The  indictment  charged,  that  the  defendant,  before  a  ma- 
gistrate, on  the  investigation  of  a  charge  of  riot  against  certain  other 
persons,  falsely,  wilfully,  &c,  swore  "  in  substance  and  to  the  effect  fol- 
lowing, that  is  to  say."  [In  the  indictment  was  here  set  out  in  totidem 
verbis,  and  in  the  first  person,  a  deposition  of  the  defendant  in  the  Eng- 
lish language,  with  proper  innuendoes.] 

*It  was  proved  by  the  magistrate's  clerk,  that  the  defendant  r*on»r 
was  examined  before  the  magistrate,  in  the  Welch  language, 
through  an  interpreter,  and  that  his  examination  was  translated  into 
English,  and  taken  down  in  writing  by  the  witness,  and  signed  by  the 
defendant ;  this  written  deposition  being  that  which  was  set  out  in  the 
indictment,  and  which  was  produced  on  the  present  trial  by  this  witness. 

Lloyd  Hall,  and  Grove,  for  the  defendant,  submitted,  that  the  evi- 
dence given  by  the  defendant  before  the  magistrate  ought  to  have  been 
set  out  in  the  indictment  in  the  Welch  language,  with  a  translation 
in  the  English  language,  and  not  an  English  translation  only.  It  might 
have  been  sufficient  to  have  stated  the  substance  of  the  Welch  words, 
bat  this  indictment  setting  out  the  deposition  in  the  first  person,  professed 
to  give  the  very  words,  and  must  therefore  do  so  correctly.  They  cited 
the  case  of  Zenobia  v.  Axtell.{a) 

(a)  In  that  case  it  was  held,  that,  in  an  action  for  a  libel  written  in  a  foreign  language,  the 
plaintiff  must  set  forth  the  libel  in  the  original ;  and  if  he  only  set  out  a  translation  of  it,  the 
Court  wiU  arrest  the  judgment. 

vol.  ii.— 66  2x2 
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Vaughan  Williams,  J. — That  was  a  case  of  libel,  where  proof  of  the 
precise  language  is  necessary.  In  perjury,  it  is  only  necessary  to  prove 
the  '<  substance  and  effect."  The  indictment  charges,  that  the  defend- 
ant deposed  and  swore  in  substance  and  to  the  effect  there  stated.  It 
was  not  necessary  in  this  indictment  to  have  set  forth  the  deposifon,  in 
totidem  verbis.  Still  the  substance  and  effect  of  what  the  defendant 
swore  in  the  Welch  language  may  be  proved ;  and  if  that  is  in  substance 
and  to  the  effect  the  same  as  is  stated  in  this  indictment,  that  will  be 
sufficient.  Verdict — Guilty. 

Herbert  Jones,  Serjt.,  and  Davison,  for  the  prosecution. 

Lloyd  Hall,  and  {hove,  for  the  defendant 
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MAIDSTONE  ASSIZES. 


BEFORE  LORD  CHIEF  BARON  POLLOCK. 


JOHNSON  and  Others,  Assignees  of  SMITH,  a  Bankrupt,  v. 
GRAHAM.   July  31. 

Since  Lord  Denman's  Act  (6  k  7  Vict  c.  85),  the  petitioning  creditor  is  a  good  witness  to  sis- 
port  the  fiat 

Trover  by  the  assignees  of  a  bankrupt,  with  counts  on  the  possession 
of  the  bankrupt  and  on  that  of  the  assignees.  Pleas,  patting  in  issue 
(inter  alia)  the  petitioning  creditor's  debt  and  other  requisites  of  the 
plaintiff's  title,  with  notice  to  dispute  them. 

On  the  part  of  the  plaintiff,  the  petitioning  creditor  was  called,  and 
his  evidence  tendered  to  prove  his  debt,  and  other  facts  to  support  the 
fiat. 

Channell,  Serjt.,  Bramwell,  and  Willes,  for  the  defendant,  objected 
that  he  was  not  a  competent  witness ;  and  cited  the  cases  of  Belcher  v. 
Brake,  ante,  p.  658,  and  Green  v.  Jones,  2  Camp.  411. 

Montagu  Chambers,  Russell,  Gurney,  and  Petersdorff,  for  the  plain- 
tiff, relied  on  the  stat.  6  &  7  Vict.  c.  85,  commonly  called  Lord  Den- 
man's  Act,  and  cited  the  case  of  Tidal,  Assignee  of  Innes,  v.  Walton, 
14  M.  &  W.  254.(a) 

(a)  In  that  case  it  was  held,  that  a  bankrupt  is  a  competent  witness  in  a*  action  by  bii  as- 
signees against  parties  olaiming  under  an  execution,  to  prove  notice  to  them  of  a  prior  a*  «f 
bankruptcy. 
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♦Pollock,  C.  B. — The  petitioning  creditor  is  a  good  witness  r*QAQ 
for  the  assignees,  by  force  of  Lord  Denman's  Act.(a)  This  seems 
to  me  to  be  the  very  case  contemplated  by  that  act,  of  a  large  number 
of  persons  interested  in  the  result  of  an  action,  but  not  those  on  whose 
immediate  and  individual  behalf  it  is  prosecuted.  In  my  opinion,  what- 
ever any  series  of  releases  could  effect  is  effected  by  that  statute.  I 
shall  therefore  receive  the  evidence. 

The  petitioning  creditor  was  examined  as  a  witness. 

Verdict,  by  consent,  for  the  plaintiff,  for  a  part  of  the  amount  claimed. 

Montagu  Chambers,  Russell,  Gurnet/,  and  Petersdorff,  for  the  plaintiffs. 

Channell,  Serjt.,  Bramwell,  and  Willes,  for  the  defendants. 
[Attorneys — Ashley,  Selby  and  MakesonJ] 

(a)  By  the  stat  6  &  7  Vict  c  85,  s.  1,  it  ia  enacted,  "  That"  no  person  offered  as  a  witness  shall 
hereafter  be  excluded,  by  reason  of  incapacity  from  crime  or  interest,  from  giving  evidence, 
either  in  person  or  by  deposition,  according  to  the  practice  of  the  court,  on  the  trial  of  any  issue 
joined,  or  of  any  matter  or  question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  proceeding, 
civil  or  criminal,  in  any  court,  or  before  any  judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or 
person  having,  by  law  or  by  consent  of  parties,  authority  to  bear,  reoeive,  and  examine  evidence ; 
but  that  every  person  so  offered  may  and  shall  be  admitted  to  give  evidence  on  oath,  or  solemn 
affirmation  in  those  cases  wherein  affirmation  is  by  law  receivable,  notwithstanding  that  such 
person  may  or  shall  have  an  interest  in  the  matter  in  question,  or  in  the  event  of  the  trial  of  any 
issue,  matter,  question,  or  inquiry,  or  of  the  suit,  action,  or  proceeding  in  which  he  is  offered  as 
a  witness,  and  notwithstanding  that  such  person  offered  as  a  witness  may  have  been  previously 
convicted  of  any  orime  or  offence :  Provided  that  this  Act  shall  not  render  competent  any  party 
to  any  suit,  action,  or  proceeding  individually  named  in  the  record,  or  any  lessor  of  the  plaintiff, 
or  tenant  of  premises  sought  to  be  recovered  in  ejectment,  or  the  landlord  or  other  person  in 
whose  right  any  defendant  in  replevin  may  make  cognisance,  or  any  person  in  whose  immediate 
and  individual  behalf  any  action  may  be  brought  or  defended,  either  wholly  or  in  part,  or  the 
husband  or  wife  of  suoh  persons  respectively.'* 
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HEREFORD  ASSIZES. 


BEFOBE  BARON  ROLFE. 


HANKINS  v.  CLUTTERBUCK.    Aug.  8. 

A  sum  of  99/.  19s.  was  paid  as  an  apprentice  fee,  and  was  stated  as  the  consideration  in  the  inden- 
ture. Contemporaneously  with  the  indenture,  a  written  agreement  was  made  between  the 
master  and  the  apprentice's  uncle,  that  the  latter  should  pay  160J.  more,  for  the  board  of  the 
apprentice  during  the  term,  50/.  of  which  was  paid,  and  notes  given  for  the  residue.  This 
was  not  stated  in  the  indenture : — Held,  that  the  consideration  was  truly  stated,  and  that  the 
indenture  was  not  void,  under  the  stat  8  Ann.  o.  9. 

SembU,  that  if  parties  choose  to  divide  their  contracts,  so  as  to  lessen  the  amount  of  stamps,  they 
may  legally  do  so. 

Covenant. — The  declaration  stated,  that  on  the  10th  day  of  Decern* 
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Godson  and  John  Gray,  for  the  plaintiff. 
W.  J.  Alexander  and  WTritmore,  for  the  defendant. 
[Attorneys — Rcece,  and  Washbourn.] 
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BEFORE  BARON   ROLFB. 


REGINA  v.   MATTHIAS  KELLY.  Aug.  8. 

If  a  man  finds  his  wife  in  the  act  of  committing  adultery,  and  kill  her,  this  will  be  nuiulaagh- 
ter  only ;  bnt  if  a  man  takes  away  the  life  of  a  woman,  even  his  own  wife,  because  he  sas- 
pects,  however  strongly,  that  she  has  been  engaged  in  some  illicit  intrigue,  this  will  be 
murder. 

Murder. — The  prisoner  was  indicted  for  the  wilful  murder  of  Agnes 
Hill  by  shooting  her,  on  the  26th  of  May,  1848. 

It  appeared  that  the  prisoner,  who  was  a  soldier  in  the  14th  Regiment 
of  Foot,  was  cohabiting  with  the  deceased,  and  that,  on  the  26th  of  May, 
the  prisoner  being  confined  to  the  barracks  at  Newport  for  drunkenness, 
the  deceased  came  to  him  and  asked  him  for  money,  when  he  gave  her 
half-a-crown.  Immediately  after  this  the  prisoner  watched  the  deceased, 
and  saw  her  go  to  the  canteen  of  the  barracks,  and  there  drink  with 
another  soldier  named  Dogherty,  upon  which  the  prisoner  went  to  hb 
room  in  the  barracks,  and  having  got  a  cartridge  from  a  pouch  and  loaded 
his  musket,  he  went  to  the  barrack-yard,  and  there  meeting  the  deceased, 
he  shot  her,  and  she  instantly  died.  It  was  not  quite  clear  on  the  evi- 
dence, whether  the  prisoner  loaded  the  musket  immediately  after  he  took 
the  cartridge  from  his  pouch,  or  whether  he  left  the  room  and  returned  to 
it  after  taking  the  cartridge,  and  before  loading  the  musket. 

Keating,  for  the  prisoner,  in  addressing  the  jury  submitted,  that  these 
facts  did  not  necessarily  lead  to  the  conclusion  that  the  prisoner  had 
committed  the  act  with  malice  aforethought,  but  that  the  jury  might  be 
justified  in  convicting  the  prisoner  of  the  crime  of  manslaughter  only. 
The  prisoner  was,  no  doubt,  strongly  attached  to  the  unfortunate  woman 
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whose  life  had  been  sacrificed,  *and  the  whole  case  might  be 


summed  up  in  a  few  words.  It  was  the  result  of  a  strong  feeling 
of  affection,  not  the  less  strong  because  illicit,  excited  to  jealousy, 
goaded  to  frenzy,  and  terminating  in  crime.  But  in  the  prisoner's  con- 
duct there  was  no  trace  of  that  premeditation,  that  malice  aforethought, 
as  the  law  aptly  expressed  it,  which  was  the  characteristic  of  murder; 
and  therefore  he  trusted  that  the  jury  would  acquit  the  prisoner  of  the 
crime  of  wilful  murder,  and  find  him  guilty  of  manslaughter  only. 

Rolfe,  B.  (in  summing  up.) — It  is  perfectly  true  that  the  unlawful 
taking  away  of  life  may  amount  to  the  crime  of  murder  or  the  crime  of 
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manslaughter ;  but  with  respect  to  the  circumstances  which  reduce  the 
crime  of  murder  to  that  of  manslaughter  I  shall  make  a  few  observa- 
tions, differing,  as  I  do  entirely,  from  the  observations  of  the  prisoner's 
counsel.  Primfi  facie,  when  any  man  takes  away  the  life  of  another, 
the  law  presumes  that  he  did  it  of  malice  aforethought,  unless  there  be 
evidence  to  show  the  contrary.  Such  are  the  cases  where  there  has 
been  a  quarrel,  a  fight,  or  dispute,  and  in  the  violence  of  such  quarrel, 
fight,  or  dispute,  death  has  ensued.  Undoubtedly  we  find  other  cases 
stated,  and  among  them  the  case  of  adultery.  It  is  said,  that,  if  a  man 
were  to  find  his  wife  in  the  act  of  committing  adultery,  and  kill  her,  that 
would  be  only  manslaughter,  because  he  would  be  supposed  to  be  acting 
under  an  impulse  so  violent  that  he  could  not  resist  it.  But  I  state  it 
to  you  without  the  least  fear  or  doubt,  that  to  take  away  the  life  of  a 
woman,  even  your  own  Wife,  because  you  suspect  that  she  has  been  en- 
gaged in  some  illicit  intrigue,  would  be  murder ;  however  strongly  yom 
may  suspect  it,  it  would  most  unquestionably  be  murder,  and  if  I  were 
to  direct  you,  or  you  were  to  find  otherwise,  I  am  bound  to  tell  you, 
either  I  or  you  would  be  grievously  swerving  from  our  duty.  I  state 
that  without  the  least  shadow  of  doubt.  We  must  not  shut  our  eyes  to 
the  truth.  [His  Lordship  here  stated  the  facts  as  proved,  *observ-  r*gig 
ing  that  he  thought  it  very  immaterial  as  to  the  length  of  time 
that  elapsed  between  the  time  when  the  prisoner  saw  the  deceased  and 
Dogherty  together,  and  the  time  when  he  fired  the  shot,  and  equally 
little  material  whether  the  prisoner  took  the  .cartridge  out  of  the  pouch 
at  the  same  time  when  he  loaded  the  musket,  or  left  the  room  between 
the  one  and  the  other,  and  concluded] — In  point  of  law  there  is  nothing 
here  to  reduce  the  crime  of  murder  to  the  crime  of  manslaughter.  The 
only  suggestion  is,  that  the  prisoner  did  it  because  he  had  conceived  a 
jealousy  of  the  woman ;  even  if  that  was  so,  it  would  not  reduce  the 
crime  to  manslaughter.  Verdict — Guilty  of  murder,  (a) 

Greaves  and  Skinner,  for  the  prosecution. 

Keating,  for  the  prisoner. 

[Attorneys — Byreh  $  Davis,  and  Phittpotts.'] 

(a)  From  the  case  of  Regina  v.  Fither,  8  C.  A  P.  182,  it  seems  that  if  a  father  see  a  person  in 
the  act  of  committing  an  unnatural  offence  with  hie  son,  and  inatantly  kill  him,  it  will  be  man* 
■laughter  only ;  but  if  he  only  hear  of  it,  and  go  in  search  of  the  person,  and,  meeting  him, 
Btrike  him  with  a  stick,  and  afterwards  stab  him  wilh  a  knife  and  kill  him,  it  will  be  murder. 
From  that  case  it  also  appears  that,  in  a  case  of  killing,  whether  the  blood  has  had  time  to  cool  . 
or  not,  is  a  question  fbr  the  Court  and  not  for  the  jury.  But  it  is  for  the  jury  to  find  what  length 
of  time  elapsed  between  the  provocation  received  and  the  act  done.  In  the  case  of  Rex  v.  Bay- 
ward,  6  C.  A  P.  157,  it  was  held,  that  if  in  a  case  of  stabbing  the  jury  are  of  opinion  that  the 
wound  was  given  by  the  prisoner  while  smarting  under  a  provocation  to  recent  and  »o  ttrong,  that 
the  prisoner  might  be  considered  as  not  being  at  the  moment  the  master  of  hi*  own  understanding, 
the  offence  will  be  manslaughter ;  but  if  there  had  been,  after  the  provocation,  sufficient  time 
for  the  blood  to  cool,  and  for  reason  to  resume  its  seat  before  the  mortal  wound  was  given,  the 
offence  will  amount  to  murder j  and  if  the  prisoner  displayed  thought,  contrivance,  and  design, 
In  the  mode  of  possessing  himself  of  the  weapon,  and  again  replacing  it  immediately  after  the 
blow  was  struck,  such  exercise  of  contrivance  and  design  denotes  rather  the  presence  of  judg- 
ment and  reason  than  of  violent  and  ungovernable  passion. 
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ABINGDON  ASSIZES. 


BEFORE  BABON  PLATT. 


REGINA  v.  ANN  BIRD  and  JOSEPH  NASH.    March  1. 

A  woman  who  was  delivered  of  a  child,  which  died  toon  after  its  birth,  concurred  with  her 
paramour  in  endeavouring  to  conceal  the  birth,  and  he,  in  consequence  of  her  persuasion,  the 
remaining  in  bed,  took  the  body  and  buried  it  in  a  field,  intending  thereby  to  ooneeal  the 
birth : — Held,  that  she  could  be  convicted  of  endeavouring  to  conceal  the  birth,  under  the 
stat  9  Geo.  4,  c.  31,  a.  14,  and  he  of  counselling,  aiding,  and  abetting  her  in  the  offence,  under 

9  sect  81  of  the  same  statute. 

Concealment  of  birth. — The  second  count  of  the  indictment  charged, 
that  on  the  8th  of  Sept.  1848,  the  defendant  Ann  Bird  was  delivered 
of  a  child,  which  instantly  died,  and  that  she,  by  secret  burying,  endea- 
voured to  conceal  the  birth  ;(a)  and  that  the  other  defendant,  Joseph 
Nash,  counselled,  aided,  and  abetted  her  in  the  commission  of  that 
offence.(i) 

It  was  proved  that,  on  or  about  the  8th  of  September,  1848,  the 
defendant  Ann  Bird,  who  was  a  widow,  was  delivered  of  a  child,  which 
did  not  survive  its  birth  more  than  a  few  minutes ;  and  that  the  other 
defendant,  who  had  cohabited  with  her,  took  the  body  almost  immediately, 
and  buried  it  in  a  field,  she  not  leaving  her  bed.  It  was  further  proved, 
that  Ann  Bird  had  denied  her  pregnancy,  and  after  the  birth  of  the 
child  had  denied  that  she  had  had  a  child. 

*8181  *I>i*ATT»  B.  (in  summing  up.) — If  the  defendant  Ann  Bird  con- 
J  curred  with  the  other  defendant  in  endeavouring  to  conceal  the 
birth  of  the  child,  and,  in  pursuit  of  that  object,  caused  him,  by  her 
persuasion,  to  bury  the  body  secretly,  she  is  guilty  of  the  endeavour  by 
secret  burying  charged  in  this  indictment,  although  the  burial  was  effected 
by  the  hand  of  another,  and  not  in  her  presence ;  and  that  being  so,  if 
the  other  defendant,  acting  under  such  persuasion,  and  intending  to  con- 
ceal the  birth  of  the  child,  buried  the  body  of  the  child,  he  is  guilty  of 
aiding  and  abetting  in  the  commission  of  the  offence. 

Verdict — Guilty  on  the  second  count  of  the  indictment.(c) 

Carrington  and  J.  Jeffetys  William*,  for  the  prosecution. 
[Attorney — Roberts.'] 

(a)  By  the  stat  9  Geo.  4,  c.  31,  a.  14,  it  is  enacted,  "  That  if  any  woman  shall  be  delivered  of 
a  child,  and  shall,  by  secret  burying  or  otherwise  disposing  of  the  dead  body  of  the  said  ehud, 
endeavour  to  ooneeal  the  birth  thereof,  every  eueh  offender  shall  be  guilty  of  a  mimiemeamor,"  le. 

(6)  By  the  stat  9  Geo.  4,  o.  31,  s.  31,  it  is  enacted,  "  That  every  person  who  shall  cowwri,  •*! 
or  abet  the  commission  of  any  miedemeanor  puniehable  under  t\i$  act,  shall  be  liable  to  be  pro- 
ceeded against  and  punished  as  a  principal  offender." 

(e)  See  the  ease  of  Bex  v.  Douglas,  7  C.  A  P.  044. 
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REGINA  v.  DIBLEY.    March  1. 

VThere  a  prisoner  charged  with  larceny  has  given  two  different  account*  of  the  way  in  which 
he  became  poeeeseed  of  the  stolen  property,  it  is  not  incumbent  on  the  prosecutor  to  call  as 
witnesses  persons  whom,  in  one  of  the  statements,  he  says  could  prove  his  innocence,  with  r 
view  of  disproving  that  statement ;  bat  it  may  be  prudent  in  the  prosecutor  to  have  these 
persons  in  attendance  at  the  trial,  though  he  does  not  call  them,  to  avoid  the  effect  of  the  ob 
serrations  by  the  prisoner,  or  his  counsel,  that  these  persons  could  prove  the  prisoner's  inno 
eenee,  but  that  he  has  not  the  means  of  procuring  their  attendance. 

Larceny. — The  prisoner  was  indicted  for  stealing,  on  the  9th  of  July, 
1848,  a  grin,  the  property  of  George  Perkins. 

It  was  proved  that  the  prosecutor  had  lost  his  gun  in  July,  1848,  and 
that  it  was  found  in  the  possession  of  the  prisoner  in  the  month  of  Febru- 
ary, 1849.  It  was  further  proved  that  the  prisoner,  when  taken  into 
custody  in  .February,  1849,  had  stated  to  a  police  superintendent  named 
Deane,  that  he  had  bought  the  gun  from  a  tally-man  on  the  road,  for 
10*.  and  a  gallon  of  beer ;  that,  when  the  prisoner  was  examined  before 
Mr.  Mount,  the  magistrate,  *he  had  stated  that  two  persons  r*o]Q 
named  Heath  and  Randall,  and  himself,  had  found  the  gun  hidden  L 
in  a  hayrick,  and  that  he  had  given  them  a  shilling  each  and  a  pot  of 
beer,  and  had  taken  possession  of  the  gun. 

At  the  close  of  the  case  for  the  prosecution,  J.  «7.  Williams,  for  the 
prisoner,  submitted  that  Heath  and  Randall  should  be  called  on  the  part 
of  the  prosecution,  to  prove  or  disprove  the  statement  of  the  prisoner, 
which  had  been  given  in  evidence,  and  in  which  they  were  referred  to. 
A  prosecutor  need  not  give  the  prisoner's  statement  in  evidence  unless 
he  chooses  to  do  so ;  but  if  he  does  so,  and  certain  persons  are  there  re- 
ferred to,  the  prosecutor  ought  in  fairness  to  call  them,  and  not  leave  it 
to  the  prisoner's  counsel  to  call  them  to  get  the  reply.  He  cited  the 
cases  of  Regina  v.  Crowhurtt,  1  Car.  &  Kir.  370,  and  Regina  v.  Smithy 
ante,  p.  207. 

Platt,  B. — The  present  case  is  very  different  from  those  which  you 
have  cited.  The  prisoner  here  has  given  two  totally  different  accounts 
of  the  way  in  which  he  became  possessed  of  the  gun.  It  certainly  can- 
not be  incumbent  on  the  prosecutor  to  call  persons  whom  the  prisoner 
has  referred  to  in  one  of  two  contradictory  statements ;  although  I  think' 
it  might  be  prudent  in  the  prosecutor  to  have  them  in  attendance  here, 
though  he  does  not  call  them  to  avoid  the  effect  of  the  observations  by 
the  prisoner's  counsel,  that  these  persons  could  have  substantiated  the 
defence  of  the  prisoner,  but  that  he  was  too  poor  to  procure  their 
attendance. 

The  police  superintendent  Deane,  stated,  that  Heath  and   Randall 
were  in  attendance. 

Platt,  B. — That  is  quite  right ;  and  now  Mr.  William*  can  call  them 
if  he  pleases. 

vol.  n.— 67  2Y 
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*ft201  *Tho8e  persons  were  called  as  witnesses  for  the  prisoner.fdrt 
J  '        Verdict— Guilty. 

Carrington,  for  the  prosecution. 
J.  Jeffery*  WiUiamt,  for  the  prisoner. 

[Attorneys — Saunders,  and  Corles."] 

(a)  As  to  the  examination  of  a  prisoner's.witnesses,  when  the  ease  is  before  the  e: 
nagistrate,  see  Lord  Denman'i  charge  at  the  Taunton  Spring  Assises,  1849,  post. 


REGINA  v.  GEORGE  TURPIN. 

The  practice  was,  for  a  majority  of  the  officers  of  a  pariah  to  draw  checks  on  the  treasurer  of  a 
anion  ;  and  one  of  their  blank  checks,  filled  up  for  1/.  3*.  6d.,  had  a  note  at  the  bottom — "  Un- 
less this  check  is  signed  by  a  majority  of  the  parish  officers,  it  will  not  be  eaahed."  Tbif 
check  was  signed  by  one  of  the  officers  while  it  was  for  If.  3«.  <W.  It  was  altered  to  ZLU. 
6d.,  and  when  cashed  by  the  treasurer,  had  the  signatures  of  a  majority  of  the  officers  to  it : 
— Held,  that  if  the  check  was  fraudulently  altered  when  it  had  only  one  signature  to  it,  this 
was  no  forgery,  as  it  was  then  an  incomplete  instrument.       • 

Forgery. — The  prisoner  was  indicted  for  forging,  and  also  for  utter- 
ing, offering,  disposing  of,  and  putting  off  a  forged  order  for  the  pay- 
ment of  money,  to  wit,  for  the  payment  of  the  sum  of  81  3*.  6</.,  with 
intent  to  defraud  John  Deacon.  In  other  counts  of  the  indictment  the 
intent  was  laid  to  defraud  other  persons,  and  in  some  of  the  counts  the 
forged  instrument  was  described  as  a  warrant  for  the  payment  of  money. 

It  was  proved  by  Mr.  John  William  Caley,  that  he  was  one  of  the 
overseers  of  the  poor  of  New  Windsor,  and  that  the  prisoner  had  been 
the  assistant  overseer,  there  being  in  that  parish  three  churchwardens 
.and  four  overseers ;  and  that  the  practice  was  for  a  majority  of  the 
parish  officers  to  draw  checks  on  the  treasurer  of  the  union,  which  he 
paid  ;  and  that,  on  the  26th  of  February,  1849,  the  prisoner  had  brought 
him  a  check  (which  was  the  check  in  question),  drawn  in  favour  of  John 
Seeker,  Esq.,  for  1?.  3*.  6d.  This  check  was  then  signed  by  Mr.  Caley* 
but  had  not  been  signed  by  any  other  person.  It  was  proved  by  Mr. 
*£91-.   Smyth,  *the  managing  clerk  of  Mr.  Seeker,  that  on  the  26th  of 

~  -I  February,  1849,  the  prisoner  paid  him  1/.  3*.  (id.  in  cash,  which 
was  the  amount  then  due  to  Mr.  Seeker  from  the  parish  officers  of  New 
Windsor ;  and  it  was  further  proved,  that  when  the  check  was  cashed  at 
the  counting-house  of  the  treasurer,  it  was  for  37.  3*.  6d.  There  was  no 
•evidence  to  show  whopresented  the  check  to  be  cashed,  but  at  the  time 
it  was  cashed  it  was  in  the  following  form : — 

"  Windsor  Union,  26th  February,  1849. 
"  Parish  of  New  Windsor  with  Dedworth. 
"  To  John  Deacon,  Esq.,  Treasurer  of  the  above  Union. 
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"  Pay  John  Seeker,  Esq.,  or  bearer,  the  sum  of  Three  Pounds,  Three 
Shillings,  and  Sixpence. 

"  John  Clods,  jun.,  Churchwarden. 
"  J.  W.  Calby,       ^i 
"J.  F.  Lawrence,  >  Overseers. 
"  George  Jenner,  j 
"  George  Turpin,  Assistant  Overseer. 
11 N.  B. — Unless  this  check  is  signed  by  a  majority  of  the  parish  offi- 
cers it  will  not  be  cashed." 

Piggott,  for  the  prisoner. — If  this  check  was  altered  from  11.  8*.  6d. 
to  37.  3*.  6d.  after  it  was  signed  by  Mr.  Caley,  but  before  it  was  signed 
by  any  of  the  other  four  officers,  that  is  no  forgery.  It  is  an  incomplete 
instrument  till  it  bears  the  signatures  of  a  majority  of  the  officers.  It  is 
not  an  order  for  the  payment  of  money  till  so  signed ;  neither  is  it  a 
warrant  for  the  payment  of  money.  The  treasurer  would  not  be  autho- 
rized, much  less  required,  to  pay  the  amount  on  the  single  signature  of 
one  officer  alone ;  and  that  appears  from  the  document  itself. 

Platt,  B. — Can  it  be  shown  that  the  check  was  for  17.  3*.  6<2.  when 
it  was  signed  by  Mr.  Clode  and  the  other  gentlemen  ? 

*Carrington,  for  the  prosecution. — I  am  informed  that  the  r»Q09 
other  gentlemen  who  signed  this  check  have  no  recollection  of 
it  at  all,  and  are  only  aware  that  they  did  sign  it  by  seeing  their  sig- 
natures attached  to  it. 

Platt,  B. — I  think  that  this  prosecution  must  fail.  Until  the  signa- 
tures of  a  majority  of  the  parish  officers  were  attached  to  this  check,  it 
was  an  incomplete  instrument,  and  was  neither  an  order  on  the  treasurer 
for  the  payment  of  money,  nor  a  warrant  to  him  to  pay  money ;  and  the 
altering  it  when  incomplete,  is,  therefore,  no  forgery.  The  prisoner 
must  be  acquitted.  Verdict — Not  Guilty. 

CarringtoHy  for  the  prosecution. 
Piggott,  for  the  prisoner. 

[Attorneys — (7.  H.  Long,  and  Frankum.] 


STAFFORD  ASSIZES. 


BEFORE  BARON  PLATT. 


REGINA  v.  BASS.    March  13. 

A  defendant  committed  to  take  his  trial  at  the  assises  for  assaulting  a  constable,  had  a  sum  of 
2L  3#.  Sd,  taken  from  him  by  the  constable  who  conveyed  him  to  prison,  to  pay  for  (as  was 
alleged)  the  expenses  of  conveying  him  to  the  prison,  and  his  maintenance  in  prison  till  the 
trial,  this  being  the  ordinary  practice  in  the  county  of  Stafford : — Held,  that  the  practice  was 
quite  wrong,  and  the  Judge  at  the  assiies  directed  the  money  to  be  restored  to  the  defendant. 


822  REGINA  v.  HANKIXS.   Ox.  Sp.C.  *849. 

Assaulting  a  constable. 

Kettle  applied  to  the  learned  judge,  on  behalf  of  the  defendant,  to 
order  that  a  sum  of  21.  8*.  8rf.,  taken  from  the  defendant  by  a  police 
*8231  con8^a^e  when  the  defendant  *was  committed  for  trial  on  the 
J  present  charge  of  assaulting  a  constable,  should  be  given  up  to 
him.  This  money  had  not  the  most  remote  reference  to  the  charge  on 
which  the  defendant  was  committed  for  trial ;  bat,  in  the  county  of  Staf- 
ford, whenever  a  person  was  committed  for  trial  to  the  assizes  or  sessions 
for  felony  or  misdemeanor,  the  practice  was  for  the  constable  who  had 
to  take  him  to  the  prison  to  take  from  him  any  money  he  had  got  in  his 
possession,  under  the  notion  of  making  the  prisoner  pay  the  expenses  of 
his  being  taken  to  prison,  and  the  expenses  of  being  maintained  in  the 
prison  till  the  time  of  the  trial.  He  submitted  that  the  practice  was 
perfectly  illegal. 

Platt,  B. — The  practice  is  quite  wrong,  and  the  money  taken  should 
be  immediately  given  up  to  the  defendant.  The  money  expended  for 
the  conveyance  of  prisoners  committed  for  trial,  and  for  their  mainten- 
ance in  prison  till  the  time  of  the  trial,  is  not  to  be  taken  from  the  pri- 
soners themselves.  The  practice,  if  it  exists,  is  clearly  founded  in 
mistake. 


HEREFORD  ASSIZES. 


BEFORE   MR.   JUSTICE  COLTMAN. 


REGINA  v.  JOSEPH  HANKINS.     March  28. 

A.,  a  plaintiff  in  a  cause  in  the  county  court,  was  indicted  for  perjury  there,  in  respect  of  a  paper 
which  was  produced  on  the  trial  there.  Mr.  M.,  his  then  attorney,  was  subpoenaed  to  predate 
this  paper  on  the  present  trial ;  he  stated  that  he  had  received  it  from  A.,  for  the  pnrpose 
of  conducting  that  cause  as  A.'s  attorney,  but  that  he  claimed  a  lien  on  it : — Hdd,  that  be 
ought  not  to  produce  it,  and  that  his  possession  of  it  was  the  possession  of  A. 

A.,  and  Mr.  C,  his  present  attorney,  both  lived  at  a  distance  from  H.f  the  assise  town.  At 
noon,  on  the  commission  day,  Mr.  C.  was  served  at  H.  with  notice  to  produce  this  paper.  Tfc* 
trial  came  on  the  next  morning ;  bat  in  the  notice  to  produce,  further  notice  was  gives 
(as  the  fact  was),  that  the  paper  was  then  in  H.,  in  the  possession  of  Mr.  M.,  who  was  taea 
at  the  O.  Hotel  in  H. : — Held,  that  sufficient  notice  to  produce  had  been  given,  and  secondar? 
evidence  of  the  paper  was  received. 

Perjury. — The  first  count  of  the  indictment  charged,  that, 
at  the  Herefordshire  County  Court,(a)  holden  on  the  *16th  day 

(a)  By  the  stat  9  A  10  Vict  c.  95,  s.  84  (the  Local  Court  Act)  it  is  enacted,  "Thai  every  per- 
son who  in  any  examination  upon  oath  or  solemn  affirmation  before  any  judge  of  the  eomtv 
court,  shall  wilfully  and  corruptly  give  false  evidence,  shall  be  deemed  guilty  of  perjury." 

And  by  sect  S3  of  the  same  statute,  it  is  enacted,  "  That,  on  the  hearing  or  trial  of  any  i 
or  on  any  other  proceeding  under  this  act,  the  parties  thereto,  their  wives  and  all  other  \ 
m»v  be  examined,  either  on  behalf  of  the  plaintiff  or  defendant,  upon  oath,  or  solemn  i 
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of  September,  1848,  before  J.  M.  Herbert,  Esq.,  a  cause  in  which  the 
present  defendant  was  the  plaintiff,  and  William  Dickens  was  the  de- 
fendant, came  on  to  be  tried,  and  that  the  present  defendant  was  exa- 
mined in  support  of  his  plaint;  and  that,  upon  that  trial,  a  paper  was 
produced,  on  which  was  written  the  signature  of  William  Dickens,  and 
other  writing  above  the  signature,  which  other  writing,  when  the  paper 
was  produced  at  the  trial,  was  in  ink  ;  and  that  the  present  defendant 
falsely  swore  on  that  trial,  that  the  said  other  writing  in  ink  was  on  the 
paper  when  William  Dickens  signed  his  name  to  it.(a)  *The  *e-  r*oo5 
eond  count  was  for  perjury  alleged  to  have  been  committed  in 
the  Herefordshire  County  Court  on  the  trial  of  a  cross  action  of  Dick- 
ens v.  Hankins,  on  the  14th  of  October,  1848. 

On  the  part  of  the  prosecution,  Mr.  Minett  was  called  under  a  sub- 
poena duces  tecum  to  produce  the  paper  mentioned  in  the  first  count  of 
the  indictment.  He  applied  to  the  learned  judge  to  know  whether  he 
ought  to  do  so.  He  said,  that  he  had  been  attorney  for  the  present  de- 
fendant in  the  cause  in  the  Herefordshire  County  Court,  and  was  so  on 
the  trial  there  on  the  16th  of  September,  1848 ;  and  that  he  had  received 
this  paper  from  the  present  defendant,  for  the  purpose  of  conducting 
that  case  as  his  attorney.  The  witness  stated,  that  he  claimed  a  lien 
on  the  paper  for  his  costs,  (b) 

in  those  cues  in  which  persons  are  by  law  allowed  to  make  affirmation  instead  of  taking  an  oath, 
to  be  administered  by  the  proper  officer  of  the  court," 

(«)  The  first  count  of  the  indictment  commenced  in  the  following  form : — 
"  Herefordshire,  1      The  jurors  for  oar  Sovereign  Lady  the  Queen,  upon  their  oath  present,  that 
(to  wit)        J  heretofore,  to  wit,  on  the  16th  day  of  September,  in  the  year  of  our  Lord  1848,  nt 
Ross,  in  the  county  of  Hereford,  at  the  County  Court  of  Herefordshire,  holden  at  Roy,  in  the  said 
county,  under  and  by  virtue  of  the  provisions  of  an  act  of  Parliament  made  and  passed  in  a  ses- 
sion of  Parliament  holden  in  the  ninth  and  tenth  years  of  the  reign  of  our  Sovereign  Lady  the  now 
Queen,  intituled  'An  Act  for  the  more  easy  Recovery  of  Small  Debts  and  Demands  in  England/ 
by  and  before  John  Maurice  Herbert,  Esquire,  then  and  there  being  the  judge  of  the  said  county 
court  holden  at  Ross  aforesaid,  a  certaiu  cause  between  one  Joseph  Hankins, -hereinafter  men- 
tioned, and  one  William  Dickens,  wherein  the  said  Joseph  Hankins  was  plaintiff  and  the  said 
William  Dickens  was  defendant,  came  on  to  be  tried  in  due  form  of  law,  by  a  jury  in  that  behalf 
duly  summoned  and  sworn  to  try  the  same,  under  the  provisions  of  and  in  the  manner  aud  form 
directed,  allowed,  and  appointed  in  and  by  the  above-mentioned  act  of  Parliament  made  aud 
parsed  as  aforesaid  ;  upon  which  said  trial  the  said  Joseph  Hankins,  late  of  the  parish  of  Ross, 
in  the  county  of  Hereford,  labourer,  then  and  there  appeared  as  the  plaintiff  in  the  said  cause,  to 
make  proof  of  his  demand,  and  to  be  examined  upon  oath  on  his  own  behalf  in  support  of  his 
plaint  and  demand  in  the  said  cause,  and  was  then  and  there  duly  sworn  and  took  his  corporal 
oath  upon  the  Holy  Gospel  of  God,  before  the  said  John  Maurice  Herbert,  Esquire,  so  being  such 
jodge  of  the  said  County  Court  holden  at  Ross  aforesaid,  that  the  evidence  which  he  the  said 
Joseph  Hankins  should  give  to  the  court  there,  and  to  the  said  jury  so  sworn  as  aforesaid,  touch- 
ing the  matter  then  in  question  between  the  said  parties,  should  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  the  said  John  Maurice  Herbert,  so  being  such  judge  as  aforesaid,  then 
and  there  having  sufficient  and  competent  authority  to  administer  the  said  oath  to  the  said  Joseph 
Hankins  in  that  behalf,  and  the  said  oath  being  then  and  there  actually  administered  to  the  said 
Joseph  Hankins  in  the  presence  of  and  before  the  said  John  Maurice  Herbert,  by  Thomas  Wat- 
kin  Maddy,  the  clerk  of  the  said  court,  who  was  then  and  there  the  proper  officer  of  the  said 
court  in  that  behalf/'    This  eount  then  charged  that  the  paper  was  produced  on  the  trial  of  the 
cause,  and  went  on  to  make  averments  of  materiality,  an  allegation  of  what  the  present  defendant 
swore,  and  assignments  of  perjury,  and  concluded  contra  formam  statuti. 

(6)  In  the  case  of  Thompson  v.  Jfoeeley,  5  C.  &  P.  501,  Lord  Lyndhurrt,  C.  B.,  held  that  a  person's 
having  a  lien  upon  a  document,  is  no  objection  to  his  producing  it  on  a  wial  at  Nisi  Prius;  but 
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♦8261       *  Godson  and   W.  H.  Cooke,  for  the  defendant,  submitted, 
J  that,  as  the  witness  had  had  the  paper  pat  into  his  hands  as  the 
attorney  of  the  defendant,  he  ought  not  to  produce  it,  it  being  in  the 
nature  of  a  privileged  communication. 

Skinner  and  John  Gray,  for  the  prosecution,  submitted,  that,  as  Mr. 
Minett  had  a  lien  on  the  paper,  the  defendant  had  neither  the  possession 
of  it  nor  the  right  of  possession.  The  proper  mode  of  obtaining  the  evi- 
dence of  this  paper  was,  therefore,  by  subpoenaing  Mr.  Minett  to  pro- 
duce it ;  and  as,  since  its  delivery  to  Mr.  Minett  by  the  defendant,  it  had 
been  made  public  by  his  producing  it  in  evidence  in  the  County  Court, 
any  privilege  which  originally  might  have  existed  was  gone ;  and  also, 
that  such  a  privilege,  if  it  existed  for  other  purposes,  could  not  prevent 
the  paper  from  being  produced  on  a  criminal  charge  connected  with  it 
They  cited  the  case  of' Regina  v.  Hay  ward,  ante,  p.  234. 

Coltman,  J. — I  think  that  Mr.  Minett's  possession  of  the  paper  is 
the  possession  of  the  defendant,  and  that  Mr.  Minett  ought  not  to  pro- 
duce it. 

The  paper  was  not  produced. 

To  let  in  secondary  evidence  of  the  contents  of  the  paper,  it  was 
proved,  that,  about  noon  on  the  commission  day  of  the  present  assises 
(the  trial  taking  place  on  the  following  morning),  a  notice  to  produce  the 
paper  was  served  in  Hereford  on  Mr.  Cadle,  the  present  attorney  of  the 
present  defendant.  The  defendant  lived  at  Ross,  which  is  fourteen 
miles  from  Hereford,  and  Mr.  Cadle  lived  at  Newent,  which  is  twenty- 
five  miles  from  Hereford ;  but,  in  the  notice  to  produce,  further  notice 
was  given  (as  the  fact  was),  that  the  paper  was  then  in  Hereford  in  the 
*8271  *P088e88*on  °f  ^r*  Minett,  who  was  then  at  the  Green  Dragon 
J  Hotel,  in  Hereford. 

Godson. — Where  the  parties  do  not  live  in  the  assize  town,  a  notice 
to  produce  should  be  served  before  the  commission  day  of  the  assises. 

Coltman,  J. — I  think  that  this  is  reasonable  notice;  and  I  shall 
receive  secondary  evidence  of  the  contents  of  the  paper. 

A  copy  of  the  paper  was  given  in  evidence.(a) 

The  case  went  to  the  jury,  and  there  was  a 

Verdict  for  the  defendant 

Skinner  and  John  Gray,  for  the  prosecution. 

Godson  and  W.  H.  Cooke,  for  the  defendant. 

[Attorneys — N.  K.  Collins,  and  Cadle  £  UdmondsJ] 

if  he  fears  that  it  may  be  abstracted,  the  judge  will  allow  him  to  stand  by  the  witness  while  ths 
witness  is  examined  respecting  it 

(a)  See  the  eases  of  Holt  t.  Mien,  9  C.  k  P.  191 ;  Firkin  y.  Edwards,  Id.  478 ;  Gibbon*  r.  PoweB, 
Id.  634;  Foster  y.  Pointer,  Id.  718 j  and  Sturm  t.  Jeffrey  ante,  p.  442. 
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MONMOUTH  ASSIZES. 


BEFORE  MR.  JUSTICE  ERLE. 


DYKE  v.  BREWER  and  TIDDY.  Aug.  4. 

A.,  in  1847,  agreed  with  B.  to  supply  him  with  bricks  wheneyer  he  wanted  them,  for  28#.  per  1000, 
ready  money.  In  1848,  B.  A  C.  became  partners ;  and  after  that,  B.  from  time  to  time  or- 
dered bricks  of  A.,  which  were  used  for  a  partnership  purpose  : — Held,  that  C,  as  the  partner 
of  B.,  was  liable  to  A.  for  the  price  of  these  bricks,  each  order  being  a  new  contract ;  bat  if 
the  contract  of  A.  6  B.  had  been  for  the  supply  of  a  certain  number  of  bricks,  at  so  much 
per  1000,  a  subsequent  partner  would  not  have  been  liable. 

If  there  be  a  partnership  to  carry  on  a  work,  that  would  give  each  partner  authority  to  make 
such  contracts  as  would  be  proper  for  the  completion  of  the  work ;  and  whether  a  contract 

.    be  so  or  not,  is  a  question  for  the  jury. 

B.  A  C.  entered  into  partnership  by  an  unstamped  agreement,  which  was  in  the  hands  of  J.  S. 
A.  sued  B.  k  C.  as  partners,  for  goods  sold,  and  applied  to  J.  S.,  to  take  or  send  the  agree- 
ment to  the  Stamp-office,  that  A.  might  get  it  stamped ;  J.  S.  refused  to  do  so,  and  a  judge  at 
chambers  would  not  order  him  to  do  so,  as  he  held  the  agreement  for  B.  A  C,  and  did  not  in 
any  way  hold  it  for  A. 

Debt  for  goods  sold,  with  counts  for  work  and  labour,  and  upon  an 
account  stated.  Plea,  by  the  defendant  Tiddy,  nunquam  indebitatus. 
The  defendant  Brewer  had  suffered  judgment  to  go  by  default. 

It  was  opened  by  Whateley  for  the  plaintiff,  that  the  present  action 
was  brought  to  recover  the  price  of  bricks  supplied  to  the  two  defend- 
ants for  the  construction  of  the  Troy  House  Tunnel  on  the  Newport 
and  Monmouth  Railway.  The  defendants  had  entered  into  partnership 
by  a  written  agreement,  which  was  not  stamped,  and  which  was  in  the 
hands  of  a  third  person ;  that  person  had  been  asked  to  take  or  send 
this  agreement  to  the  Stamp-office,  in  order  that  the  plaintiff  might  get 
it  stamped ;  but  this  he  refused  to  do,  and  on  a  summons  being  taken 
oat  before  Mr.  Justice  Patteson  on  the  subject,  his  Lordship  refused  to 
order  this  person  to  take  the  agreement  to  the  Stamp-office,  that  the 
plaintiff  might  get  it  stamped,  on  the  "ground  that  this  person  r*oQQ 
held  the  agreement  for  the  benefit  of  the  two  defendants,  but 
did  not  hold  it  in  any  way  for  the  plaintiff.(a) 

It  was  proved  that  the  plaintiff  had  supplied  the  defendant  Brewer 
with  bricks  since  the  month  of  June,  1847,  and  had  agreed  to  let  him 
have  bricks  whenever  he  wanted  them,  for  28*.  per  thousand,  ready 
money.     It  was  further  proved  by  Mr.  Beckers,  a  civil  engineer,  that  he 

(a)  The  eases  on  this  subject  are  referred  to  in  2  Arch.  Pr.  of  Q.  B.,  8th  edit,  by  Cbitry,  v 
11441,  tit  "  Compelling  Production  for  purpose  of  Stamping." 
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"  He  found  the  note,  which  had  been  accidentally  dropped,  on  the  high 
road.  There  was  no  name  or  mark  on  it  indicating  who  was  the  owner, 
nor  were  there  any  circumstances  attending  the  finding  which  would  ena- 
ble him  to  discover  to  whom  the  note  belonged  when  he  picked  it  up,  nor 
had  he  any  reason  to  believe  that  the  owner  knew  where  to  find  it  again. 

"  The  prisoner  meant  to  appropriate  it  to  his  own  use  after  he  had 
picked  it  up. 

"  The  day  after,  and  before  he  had  disposed  of  it,  he  was  informed  that 
the  prosecutor  was  the  owner,  and  had  dropped  it  accidentally.  He  then 
changed  it,  and  appropriated  the  money  taken  to  his  own  use. 

"  The  jury  found  that  he  had  reason  to  believe,  and  did  believe,  it  to 
be  the  prosecutor's  property  before  he  thus  changed  the  note. 

"  I  directed  a  verdict  of  guilty,  intimating  that  I  should  reserve  the 
case  for  further  consideration. 

"  Upon  conferring  with  my  brother  Maule,  it  seemed  to  us  that  the 
original  taking  was  not  felonious ;  and  that,  in  the  subsequent  disposal 
of  it,  there  was  no  taking ;  and  therefore,  I  declined  to  pass  sentence, 
and  ordered  the  prisoner  to  be  discharged  on  entering  into  his  own 
recognisance  to  appear  when  called  upon. 

"  I  request  the  advice  of  the  judges. 


♦833] 


(Signed)        "J.  Park*." 


*This  case  was  not  argued. 
April  30, 1849. — Parke,  B.,  now  delivered  judgment  as  follows : — A 
case  was  reserved  by  me  at  the  last  Huntingdon  Assizes.  It  was  not  ar- 
gued by  counsel ;  but  the  judges  who  attended  at  the  sitting  of  this  Court 
after  the  last  Term,  namely,  the  Lord  Chief  Baron,  my  brothers  Patteson, 
Bolfe,  Coltman,  Cresiwell,  William$y  and  myself,  gave  it  much  consi- 
deration, on  account  of  its  importance,  and  the  frequency  of  the  occur- 
rence of  cases  in  some  degree  similar,  in  the  administration  of  the  crimi- 
nal law,  and  the  somewhat  obscure  state  of  the  authorities  upon  it,  [His 
Lordship  stated  the  case  as  above.]  In  order  to  constitute  the  crime  of 
larceny,  there  must  be  a  taking  of  the  chattel  of  another  aoimo  furandi 
and  against  the  will  of  the  owner.  This  is  not  the  full  definition  of  lar- 
ceny, but  so  much  only  of  it  as  is  necessary  to  be  referred  to  for  the 
present  purpose  ;  apd  by  the  term  animo  furandi  is  to  be  understood  the 
intention  to  take,  not  a  partial  or  temporary,  but  the  entire  dominion 
over  the  chattel,  without  a  colour  of  right.  As  the  rule  of  law,  founded 
on  justice  and  reason,  is,  that  actus  non  facit  reum  nisi  mens  sit  rea,  the 
guilt  of  the  accused  must  depend  on  the  circumstances  as  they  appear  to 
him,  and  the  crime  of  larceny  cannot  be  committed,  unless  the  goods 
taken  appear  to  have  an  owner,  and  the  party  taking  must  know  or  be- 
lieve that  the  taking  is  against  the  will  of  that  owner.  In  the  earliest 
times  it  was  held,  that  chattels  which  were  apparently  without  an  owner, 
"  nullius  in  bonis,"  could  not  be  the  subject  of  larceny.  Staunford,  one 
of  the  oldest  authorities  on  Criminal  Law,  who  was  a  judge  in  the  reign 
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of  Philip  and  Mary,  says  (Book  1,  c.  16),  "  Treasure  trove,  wreck  of  the 
sea,  waif  or  stray,  taken  and  carried  away,  is  not  felony :  *  Quia  domi- 
nus  rerum  non  apparet,  ideo  cujus  sunt  iiicertum  est.'  "     For  this  he 
quotes  Fitz.  Abr.  "  Coron."  pp.  187,  765.     These  passages  are  taken 
from  22  Abb.  99,  22  Edw.  8,  and  mentions   only  "  treasure   trove/' 
"wreck,"  and  "waif;"  and  Fitzherbert  says,  the  *punishment  r*gQ4 
for  taking  such  is  not  the  loss  of  life  or  limb.     The  passage  in  3 
Inst:  108  goes  beyond  this.   Lord  Coke  mentions  three  circumstances  as 
material  in  larceny :  first,  the  taking  must  be  felonious,  which  he  ex- 
plains ;  secondly,  it  must  be  an  actual  taking,  which  he  also  explains ; 
thirdly,  it  is  not  by  trover  or  finding.     He  then  proceeds  as  follows : 
"  If  one  lose  his  goods,  and  another  find  them,  though  he  convert  them 
ammo  furandi  to  his  own  use,  it  is  not  larceny,  for  the  first  taking  is 
lawful ;  so  if  one  find  treasure  trove,  or  waif,  or  stray  There  wreck  is 
omitted  and  stray  introduced),  and  convert  them  ut  supra,  it  is  no  lar- 
ceny, both  in  respect  of  the  finding,  and  that  dominus  rerum  non  appa- 
ret."    The  only  authority  given  is  that  before  mentioned,  22  Ass.  99 ; 
Fitz.  Abr.  "  Coron."  765 ;  22  Edw.  3.     Now  treasure  trove  and  waif 
seem  to  be  subject  to  a  different  consideration  from  goods  lost.     Trea- 
sure trove  is  properly  money  supposed  to  have  been  hid  by  some  owner 
since  deceased,  the  secret  of  the  deposit  having  perished,  and  therefore 
belongs  to  the  Crown.     As  to  waif,  the  original  owner  loses  his  right  to 
the  property  by  neglecting  to  pursue  the  thief.     The  very  circumstances 
under  which  these  are  assumed  to  have  been  taken  and  converted,  show 
that  they  could  not  be  taken  from  any  one,  there  being  no  owner. 
Wreck  and  stray  are  not  exactly  on  the  same  footing  as  treasure  trove 
and  waif.     Wreck  is  not  properly  so  called,  if  the  real  owner  is  known  ; 
and  it  is  not  forfeited  till  after  a  year  and  a  day.     The  word  "estray" 
is  used  in  the  books  in  different  senses,  as  may  be  seen  in  Comyn's  Dig. 
("  Waif,"  F.),  where  it  is  used  in  the  sense  of  cattle  forfeited  after  being 
in  a  manor  a  year  and  a  day  without  challenge,  after  being  proclaimed ; 
where  the  property  vests  in  the  Crown  or  its  grantee  of  estrays ;  and 
also  of  cattle  straying  in  the  manor  before  they  are  so  forfeited.   Black- 
stone^)  defines  estrays  to  be  "  such  valuable  animals  as  are  found  wan- 
dering in  any  manor  or  lordship,  and  no  man  knoweth  the  owner  of 
them ;  in  which  case  the  law  gives  them  to  the  ^sovereign."     In  r*oQc 
the  passage  in  Stauwford  no  doubt  the  word  is  used,  not  exclu- 
sively  in  the  former  sense,  but  generally  as  to  all  stray  cattle  not  seized 
by  the  lord.   Now  treasure  trove  and  waif,  properly  so  called,  are  clearly 
44  bona  vacantia  nullius  in  bonis ;"  and,  but  for  the  prerogative,  would 
belong  to  the  first  finder  absolutely :  "  H»c  quae  nullius  in  bonis  sunt, 
et  olim  fuerunt  inventoris  de  jure  naturali,  jam  efficiuntur  principis  de 
jure  gentium." — Bracton.     Wreck  and  stray,  in  the  sense  we  ascribe  to 
those  words,  are  not  in  the  same  situation,  for  the  right  of  the  owner  is 

(a)  VoL  2,  p.  519,  Stephen's  edit 


835  REGINA  t;.  THURDON.   Norf.  S.  C.  1849. 

not  forfeited  until  the  end  of  a  year  and  a  day  ;  bat  Lord  Coke,  in  Con- 
stable's  case,  5  Coke,  108,  treats  wreck  also  as  nullius  in  bonis,  and 
estrays  animalia  vagantia  he  terms  vacantia,  because  none  claim  the 
property.     Wreck  and  estray,  however,  before  seizure,  closely  resemble 
goods  lost,  of  which  the  owner  has  not  the  actual  possession,  and  affords 
an  analogy  to  which  Lord  Coke  refers  in   the   passage   above  cited. 
Whether  Lord  Coke  means,  what  the  language  at  first  sight  imports, 
that,  under  no  circumstances  could  the  taker  of  goods  really  lost  and 
found  be  guilty  of  larceny,  is  not  clear ;  but  that  passage  is  a  complete 
and  satisfactory  authority,  that  a  person  who  finds  goods  which  are  lost 
may  convert  them  animo  furandi  under  some  circumstances,  so  as  not  to 
be  guilty  of  larceny.     The  two  reasons  assigned  by  him  are,  that  the 
person  taking  has  a  right  in  respect  of  the  finding,  and  also  that  they 
are  apparently  without  an  owner :  "  Dominus  rerum  non  apparet,"  an 
owner  or  the  owner  does  not  appear.     The  first  of  these  reasons  has  led 
to  the  opinion  that  the  real  meaning  of  Lord  Coke  was,  not  that  every 
finder  of  lost  goods  who  takes  animo  furandi  is  not  guilty  of  felony,  bat 
that,  if  one  finds,  and  innocently  takes  possession,  meaning  to  keep  for 
the  real  owner,  and  afterward*  changes  his  mind  and  converts  to  his 
own  use,  he  is  not  a  felon,  on  the  principle  that  Lord  Coke  had  previ- 
ously laid  down,  that  "  the  intent  to  steal  must  be  when  the  thing  stolen 
cometh  to  his  possession ;  for  if  he  hath  the  possession  of  it  once  law- 
*83  "1  *"^?'  though  he  *had  animum  furandi  afterwards,  and  carrieth  it 
away  afterwards,  it  is  no  larceny ;"  and  Lord  Coke  also  cites 
Glanville :  "  Furtum  non  est,  ubi  initium  habet  detentionis  per  dominant 
rei."    It  is  said,  therefore,  that  the  case  of  finding  is  an  instance  of  this 
beginning  with  lawful  title,  which  consequently  cannot  become  a  felony 
by  subsequent  conversion  ;  but  if  it  be  originally  taken,  not  for  the  true 
owner,  but  with  intent  to  appropriate  it  to  his  own  use,  it  is  a  felony: 
and  of  this  opinion  the  Commissioners  for  the  Amendment  of  the  Crimi- 
nal Law  appear  to  have  been,  as  stated  in  their  first  report.     This  opi- 
nion appears  to  us  not  to  be  well  founded,  for  Lord  Coke  puts  the  case 
of  lost  goods  on  the  same  footing  as  waif  and  treasure  trove,  which  are 
really  bona  vacantia — goods  without  an  owner;   and  with   respect  to 
which,  we  apprehend  that  a  person  would  not  be  guilty  of  larceny,  though 
he  took  originally  animo  furandi,  that  is,  with  the  intent  not  to  take  a 
partial  or  temporary  possession,  bat  to  usurp  the  entire  dominion  over 
them ;  and  the  previous  observations  have  reference  to  cases  in  which 
the  original  possession  of  the  chattel  stolen  is  with  the  consent  of,  or  by 
contract  with,  the  owner.     But  any  doubt  on  this  question  is  removed 
by  what  is  said  by  Lord  Hah  (1  H.  P.  C.  506) :  "  If  A.  find  the  purse 
of  B.  on  the  highway,  and  take  and  carry  it  away,  and  hath  all  the  cir- 
cumstances that  may  prove  it  to  be  done  animo  furandi,  as  denying  or 
secreting  it,  yet  it  is  not  felony."     The  like  in  case  of  taking  of  a  wreck 
or  treasure  trove  (citing  22  Ass.  99),  or  a  waif  or  stray.     Lord  Sale 
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clearly  considers,  that,  if  lost  goods  are  taken  originally  animo  furandi 
in  the  sense  above  mentioned,  the  taker  is  not  a  felon  ;  and  when  it  is 
considered,  that,  by  the  common  law,  larceny  to  the  value  of  above 
twelve  pence  was  punishable  by  death,  and  that  the  quality  of  the  act 
in  taking,  animo  furandi,  goods  from  the  possession  of  the  owner,  differs 
greatly  from  that  of  taking  them  when  no  longer  in  his  possession,  and 
quasi  derelict,  in  its  injurious  effect  on  the  interests  of  society,  r*oq7 
♦(the  true  ground  for  the  punishment  of  crimes),  it  is  not  sur- 
prising  that  such  a  rule  should  be  established ;  and  it  is  founded  on 
strict  justice,  for  the  cases  of  abstraction  of  lost  property  being  of  rare 
occurrence,  when  compared  with  the  frequent  violations  of  property  in 
the  possession  of  an  owner,  there  was  no  need  of  so  severe  a  sanative, 
and  the  civil  remedy  might  be  deemed  amply  sufficient.     Mr.  Serjeant 
Hawkins(a)  says,  "  Our  law,  which  punishes  all  theft  with  death,  if  the 
thing  stolen  be  above  the  value  of  twelve  pence,  and  with  corporal  pun- 
ishment if  under,  rather  chooses  to  deal  with  such  cases  as  civil,  than 
criminal  offences,  perhaps  for  this  reason  in  the  case  of  goods  lost, — be- 
cause the  party  is  not  much  aggrieved  where  nothing  is  taken  but  what 
he  had  lost  before.     It  cannot,  indeed,  be  doubted,  that,  if  at  this  day 
the  punishment  of  death  was  assigned  to  larceny,  and  usually  carried 
into  effect,  the  appropriation  of  lost  goods  would  never  have  been  held 
to  constitute  that  offence ;  and  it  is  certain  that  the  alteration  of  pun- 
ishment cannot  alter  the  definition  of  the  offence.     To  prevent,  how- 
ever, the  taking  of  goods  from  being  larceny,  it  is  essential  that  they 
should  be  presumably  lost,  that  is,  that  they  should  be  taken  in  such  a 
place  and  under  such  circumstances  as  that  the  owner  would  be  reason- 
ably presumed  by  the  taker  to  have  abandoned  them,  or  at  least  not  to 
know  where  to  find  them.     Therefore,  if  a  horse  is  found  feeding  on  an 
open  common  or  on  the  side  of  a  public  road,  or  a  watch  found,  appa- 
rently hidden,  in  a  hay-stack,  the  taking  of  these  would  be  larceny,  be- 
cause the  taker  had  no  right  to  presume  that  the  owner  did  not  know 
where  to  find  them,  and,  consequently,  had  no  right  to  treat  them  as 
lost  goods.     In  the  present  case,  there  is  no  doubt  that  the  bank  note 
was  lost,  the  owner  did  not  know  where  to  find  it,  the  prisoner  reasona- 
bly believed  it  to  be  lost,  he  had  no  reason  to  know  to  whom  it  belonged, 
'and,  therefore,  though  he  *took  it  with  the  intent,  not  of  taking  r*ooo 
a  partial  or  temporary,  but  the  entire  dominion  over  it,  the  act  L 
of  taking  did  not,  in  our  opinion,  constitute  the  crime  of  larceny.   Whe- 
ther the  subsequent  appropriation  to  his  own  use  by  changing  it,  with 
the  knowledge  at  that  time  that  it  belonged  to  the  prosecutor,  does 
amount  to  that  crime,  will  be  afterwards  considered.     It  appears,  how- 
ever, that  goods  which  do  fall  within  the  category  of  lost  goods,  and 
'which  the  taker  justly  believes  to  have  been  lost,  may  be  taken  and  con- 
verted so  as  to  constitute  the  crime  of  larceny,  where  the  party  finding 

(a)  Hawk.  P.  C.,  Bk.  1,  oh.  33,  s.  3,  p.  143,  Curw.  edit 
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may  be  presumed  to  know  the  owner  of  them,  or  there  is  any  mark  upon 
them  presumably  known  by  him,  by  which  the  owner  can  be  ascertained. 
Whether  this  is  a  qualification  introduced  in  modem  times,  or  which  always 
existed,  we  need  not  determine ;  it  may  have  proceeded  on  the  construc- 
tion of  the  reason  of  the  old  rule,  "  Quia  dominus  rerum  non  apparet, 
ideo  cujus  sunt  incertum  est ;"  and  the  rule  is  held  not  to  apply  where  it 
is  certain  who  is  the  owner ;  but  the  authorities  are  many,  and  we  believe 
this  qualification  has  been  so  generally  adopted  in  practice,  that  we  must, 
therefore,  consider  it  to  be  the  established  law.  There  are  many  reported 
cases  on  this  subject — some,  where  the  owner  of  the  goods  may  be  pre- 
sumed to  be  known  from  the  circumstances  under  which  they  are  found. 
Amongst  these  may  be  mentioned  the  cases  of  articles  left  in  hackney- 
coaches  by  passengers,  which  the  coachman  appropriates  to  his  own  use ; 
or  a  pocket-book  found  in  a  coat  sent  to  a  tailor  to  be  repaired,  and 
abstracted  and  opened  by  him.  In  these  cases  the  appropriation  has 
been  held  to  be  larceny.  Perhaps  these  cases  might  be  classed  among 
those  in  which  the  taker  is  not  justified  in  concluding  that  the  goods  were 
lost,  because  there  is  little  doubt  he  must  have  believed  that  the  owner 
would  know  where  to  find  them  again,  and  he  had  no  pretence  to  con- 
sider them  abandoned  or  derelict.  Some  cases  appear  to  have  been 
decided  on  the  ground  of  bailment  determined  by  breaking  bulk,  which 
*8391  wou^  constitute  a  ^trespass,  as  Wynnes  s  case,  Leach,  413,  462; 
J  but  it  seems  difficult  to  apply  that  doctrine  which  belongs  to  bail- 
ment, where  a  special  property  is  acquired  by  contract,  to  any  case  of 
goods  merely  lost  and  found,  where  a  special  property  is  acquired  by  finding. 
The  appropriation  of  goods  by  the  finder  has  also  been  always  held  to  be 
larceny  where  the  owner  could  be  found  out  by  some  mark  on  them,  aa  in 
the  case  of  \6&t  notes,  checks,  or  bills  with  the  owner's  name  upon  them. 
This  subject  was  considered  in  the  case  of  Merry  v.  Ghreen,  7  M.  k  W. 
623,  in  which  the  Court  of  Exchequer  acted  upon  the  authority  of  these 
decisions ;  and  in  the  argument  in  that  case  difficulties  were  suggested, 
whether  the  crime  of  larceny  could  be  committed  in  the  case  of  a  marked 
article — a  check,  for  instance,  with  the  name  of  the  owner  on  it,  where  a 
person  originally  took  it  up  intending  to  look  at  it  and  see  who  was  the 
owner,  and  then,  as  soon  as  he  knew  whose  it  was,  took  it  animo  furaodi ; 
as,  in  order  to  constitute  a  larceny,  the  taking  must  be  a  trespass.  And 
it  was  asked  when,  in  such  a  case,  the  trespass  was  committed.  In  answer 
to  that  inquiry,  the  dictum  attributed  to  me  in  the  Report  was  used,  that, 
in  such  a  case,  the  trespass  must  be  taken  to  have  been  committed,  not 
when  he  took  it  up  to  look  at  it  and  see  whose  it  was,  but  afterwards, 
when  he  appropriated  it  to  his  own  use  animo  furandi.  It  is  quite  a 
mistake  to  suppose,  as  Mr.  Greaves  has  done,(a)  that  I  meant  to  lay 
down  the  proposition  in  the  general  terms  contained  in  the  extract  from 
the  Report  of  the  case  in  7  M.  &  W.,  which,  taken  alone,  seems  to  be 

(a)  Or.  edit  of  Ross.  C.  M.,  Vol.  2,  p.  14. 
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applicable  to  every  case  of  finding  unmarked  as  well  as  marked  property. 
It  was  meant  to  apply  to  the  latter  only.  The  result  of  these  authorities 
is,  that,  the  rule  of  law  on  this  subject  seems  to  be,  that,  if  a  man  find 
goods  that  have  been  actually  lost,  or  are  reasonably  supposed  by  him 
to  have  been  lost,  and  appropriates  them  with  intent  to  take  the  entire 
domain  over  them,  really  believing,  when  he  takes  them,  that  *the  t-^qaq 
owner  cannot  be  found,  it  is  not  larceny.  But,  if  he  has  taken 
them  with  like  intent,  though  lost,  or  reasonably  supposed  to  be  lost,  but 
reasonably  believing  that  the  owner  can  be  found,  it  is  larceny.  In 
applying  this  rule,  as,  indeed,  in  the  application  of  all  fixed  rules,  questions 
of  some  nicety  may  arise,  but  it  will  generally  be  ascertained  whether  the 
person  accused  had  reasonable  belief  that  the  owner  could  be  found,  by 
evidence  of  his  previous  acquaintance  with  the  ownership  of  the  parti- 
cular chattel,  the  place  where  it  is  found,  or  the  nature  of  the  marks  upon 
it.  In  some  cases  it  would  be  apparent,  in  others  appear  only  after 
examination.  It  would  probably  be  presumed,  that  the  taker  would  exa- 
mine the  chattel,  as  an  honest  man  ought  to  do,  at  the  time  of  taking  it, 
and  if  he  did  not  restore  it  to  the  owner,  the  jury  might  conclude  that  he 
took  it,  when  he  took  complete  possession  of  it,  animo  furandi.  The  mere 
taking  it  up  to  look  at  it  would  not  be  a  taking  possession  of  the  chattel. 
To  apply  these  rules  to  the  present  case : — The  first  taking  did  not 
amount  to  larceny,  because  the  note  was  really  lost,  and  there  was  no 
mark  on  it,  nor  other  circumstances,  to  indicate  then  who  was  the  owner 
or  that  he  might  be  found,  nor  any  evidence  to  rebut  the  presumption 
that  would  arise  from  the  finding  of  the  note  as  proved,  that  he  believed 
the  owner  could  not  be  found ;  and  therefore,  the  original  taking  was 
not  felonious :  and  if  the  prisoner  had  changed  the  note  or  otherwise 
disposed  of  it  before  notice  of  the  title  of  the  real  owner,  he  clearly 
would  not  have  been  punishable ;  but  after  the  prisoner  was  in  possession 
of  the  note  the  owner  became  known  to  him,  and  he  then  appropriated 
it  animo  furandi ;  and  the  point  to  be  decided  is,  whether  that  was  a 
felony.  Upon  this  question  we  have  felt  considerable  doubt.  If  he  had 
taken  the  chattel  innocently,  and  afterwards  appropriated  it  without 
knowledge  of  the  ownership,  it  would  not  have  been  larceny,  nor  would 
it,  we  think,  if  he  had  done  so  knowing  who  was  the  owner ;  for  he  had 
the  lawful  possession  in  both  cases,  and  the  conversion  would  not  have  been 
a  trespass  in  either.  But  *here  the  original  taking  was  not  inno-  r+g^^ 
cent  in  one  sense,  and  the  question  is,  does  that  make  a  difference  ? 
We  think  not.  It  was  dispunishable,  as  we  have  clearly  decided ;  and 
though  the  possession  was  accompanied  by  a  dishonest  intent,  it  was  still 
a  lawful  possession,  and  good  against  all  but  the  real  owner ;  and  the 
subsequent  conversion  was  not,  therefore,  a  trespass  in  this  case  more 
than  the  others,  and  consequently  no  larceny.  We  therefore  think  the 
conviction  was  wrong.  Conviction  wrong,  (a) 

(a)  The  three  following  oases  being  on  the  same  subject,  we  have  inserted  them  here. 
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CROWN  CASES  IN  THE  EXCHEQUER  CHAMBER. 


BSFOU  POLLOCK,  C.  B.,  FAKKB,  B.,  PATTMOlf,  J.,  CRMSWXLL,  Jn  AHD  TAUttHAJT  WILLIAMS,  J. 


RBGINA  *  GEORGE  YORKE.    Dec  10,  1848. 

A.  found  ft  watch,  and  subsequently  converted  it  to  hU  own  nie— -the  jury  found  him  "Hot 
guilty  of  stealing  the  watch,  bat  guilty  of  keeping  possession  of  it*  in  the  hope  of  reward,  free* 
the  time  he  first  had  the  watch."  A  verdiot  of  guilty  was  entered  at  the  trial : — Held  wrong, 
and  that,  on  these*facts,  and  this  finding,  it  was  no  larceny. 

Larcrrt. — The  prisoner  was  indicted  at  the  Northamptonshire  October  Sessions,  1848,  for 
stealing  a  watch,  the  property  of  Joseph  Warren.  The  Court  then  ordered  a  verdict  of  guiltj  Be 
be  entered,  subject  to  the  opinion  of  the  Judges  on  a  ease  which  stated,  that — 

"The  evidence  against  the  prisoner  seemed  to  prove  that  he  had  found  the  watch,  and  had 
subsequently  appropriated  it  to  his  own  use,  and  the  question  thereupon  submitted  by  the  counsel 
for  the  prosecution  to  the  Court  and  jury  was,  that  if,  at  the  time  the  prisoner  found  the  watch, 
he  took  possession  of  it  with  a  view  of  stealing  it,  or  if  he  found  the  watch  and  intended  to  detain 
and  keep  it  until  a  reward  was  paid  for  the  same,  then  the  prisoner  had  committed  a  larceny. 

M  The  jury,  after  hearing  counsel  on  behalf  of  the  prisoner,  retired  to  consider  their  verdict, 
and  upon  their  return  into  court,  delivered  a  special  verdict  in  writing,  of  which  the  following  is 
a  copy ;  the  words  scored  under  [here  printed  in  italics]  having  been  subsequently  added  by  the 
jury  after  explanation  by  the  Court  with  the  jury: — 

" '  Not  guilty  of  stealing  the  watch,  but  guilty  of  keeping  possession  of  it  in  the  hope  of  reward 
from  the  time  he  Jirtt  had  the  wateh.' 

"  The  counsel  for  the  prisoner  then  moved  the  Court,  that  the  prisoner  +sboold  be 
*842]  forthwith  discharged,  the  special  verdict  being  one  which  amounted  in  law  to  a  verdict 
of  acquittal  The  Court,  after  hearing  the  arguments  of  the  prisoner**  counsel,  and 
also  the  counsel  for  the  prosecution  in  reply  thereto,  decided  that  the  verdict  amounted  to  a 
verdict  of  guilty,  and  the  following  entry  was  made  upon  the  record :  '  Guilty.  Judgment  to  be 
reserved  until  the  next  sessions,  and,  in  the  meantime,  a  ease  to  be  submitted  to  the  Judges.  The 
prisoner  to  be  admitted  to  bail  himself  in  1002.  and  one  surety  in  601.,  conditioned  for  the  appear- 
ance of  the  said  George  Torke  to  appear  at  the  next  sessions,  and  abide  the  judgment  of 
the  Court'" 

Flood,  for  tho  prisoner,  was  stopped  by  the  Court. 

Macaulay,  for  the  prosecution. — The  jury  find  that  the  prisoner,  from  his  first  taking  poeseseioe 
of  the  watch,  meant  to  make  profit  of  it  If  a  person  converts  property  of  another,  which  be 
has  found,  for  the  purpose  of  making  a  profit  of  it,  I  should  submit  that  that  is  larceny. 

Parks,  B. — If  he  merely  finds  it,  and  converts  it,  is  that  larceny? 

Pollock,  C.  B.— The  jury  find  him  not  guilty  of  ttealing,  but  guilty  of  converting  the  property; 
they  have  absolutely  acquitted  him  of  the  felony. 

Parke,  B.— It  must  be  taken  as  found  by  the  jury,  that  he  found  the  wateh,  intending  to  keep 
it  until  a  reward  was  offered.  It  is  sufficiently  clear,  taking  the  finding  of  the  jury  in  coojunesion 
with  the  facts,  that  he  never  oould  be  guilty  of  larceny. 

Pollock,  C.  B.— The  real  question  is,  whether  the  opinion  of  the  Court  at  the  sessions,  deHrertd 
on  the  finding  of  the  jury,  was  correct  We  think  it  was  not  We  think  that  the  prisoner  oogat 
not  to  have  been  convicted.  Conviction  wrong. 


REGINA  e.  WILLIAM  THRISTLE. 

A.  delivered  his  watch  to  B.,  a  watchmaker,  to  regulate.    B.  left  his  residence  with  the 

outer's  watch  in  his  possession,  and  was  not  heard  of  till  he  was  taken  into  custody,  whom  ho 
said  he  had  disposed  of  the  property. — Held,  no  larceny. 

Held  also,  that,  in  such  a  case,  unless  the  possession  of  goods  be  obtained  with  a  felonious  j 
no  subsequent  appropriation  will  constitute  a  larceny. 
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Larcehy. — The  prisoner  was  indicted  at  the  Worcestershire  October  Sessions,  1849,  for  stealing 
one  watch,  the  property  of  Thomas  Reynolds.  , 

•The  prisoner  was  convicted,  subject  to  the  opinion  of  the  Judges  on  a  case  which  [*843 
stated,  that— 

"  It  appeared  in  evidence  that  the  prisoner,  who  was  a  watchmaker  at  Malvern,  received  from 
the  prosecutor  some  time  in  January,  1848,  his  silver  watch  to  repair.  The  prisoner  returned  it 
to  the  prosecutor.  A  few  days  after  the  prisoner  had  so  returned  it,  the  prosecutor  told  the 
prisoner  that  the  watch  gained.  The  prisoner  said,  that  if  the  prosecutor  would  let  him  have  it 
again,  he  would  regulate  it,  and  return  it  in  a  day  or  two.  The  prosecutor  thereupon  gave  the 
watch  to  the  prisoner,  who  in  eight  or  nine  days  left  Malvern  with  the  prosecutor's  watch  in  his 
possession,  and  was  not  again  heard  of  until  he  was  arrested  on  the  present  charge  some  time 
afterwards.  The  prosecutor  was  unable  to  say  whether  he  had  paid  for  the  repairs  of  bis  watch 
or  not,  but  stated  that  the  prisoner,  when  he  left  Malvern,  had  other  repairs  of  the  prosecutor  on 
hand  and  unfinished.  The  prisoner,  when  taken  into  custody,  said, '  I  have  disposed  of  the  pro- 
perty, and  it  is  impossible  to  get  it  back.' 

''The  jury  found  a  verdict  of  guilty;  but  the  Chairman  (Sir  John  S.  Pakington,  Bart)  being 
of  opinion  thai  there  was  no  evidence  of  a  felonious  taking  on  the  part  of  the  prisoner  when  he 
received  the  watch  to  regulate  from  the  prosecutor,  and  entertaining  a  doubt  whether  the  subse- 
quent departure  of  the  prisoner  from  Malvern  with  the  prosecutor's  watch  in  his  possession,  could, 
under  the  circumstances  above  detailed,  constitute  larceny,  requests  the  opinion  of  the  learned 
Judges  whether  this  conviction  of  William  Thristle  be  right  or  wrong."  (a) 

(a)  The  judgment  of  the  Judges  will  be  found  at  the  end  of  the  following  case. 
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See  the  preceding  case. 

Labokht. — The  prisoner  was  indicted  at  the  same  sessions  for  stealing  one  watch,  the  pro- 
perty of  Robert  Warren,  and  convicted,  subject  to  the  opinion  of  the  Judges  upon  a  case  which 
abated,  that— 

"  It  appeared  in  evidence  that  the  prosecutor,  in  February,  1848,  met  the  prisoner,  who  was  a 
watchmaker  at  Malvern.  The  prosecutor  asked  the  prisoner  if  he  was  going  as  far  as  the  prose- 
cutor's house  ?  The  prisoner  said,  yes j  if  the  prosecutor  had  anything  for  him.  The  prosecutor 
said  his  watch  wanted  regulating,  if  prisoner  would  call.  The  prisoner  went  to  the  prosecutor's 
house,  and,  after  examining  the  watch,  told  the  prosecutor's  wife  that  he  could  do  nothing  with 
it  there,  but  must  take  it  to  his  own  house.  The  prisoner  then  took  it,  and  on  his  way  met  the 
prosecutor,  to  whom  he  mentioned  that  he  was  taking  the  watch  to  his  own  house,  and  would 
return  it  in  two  or  three  days.  The  prosecutor  made  no  objection.  In  a  few  weeks  after, 
♦the  prisoner  left  the  neighbourhood  without  returning  the  prosecutor's  watch,  which 
baa  not  since  been  heard  of.  The  prisoner,  on  being  taken  into  custody,  said, '  I  have  f*844 
disposed  of  the  property,  and  it  is  impossible  to  get  it  back.' 

M  The  jury  returned  a  verdict  of  guilty;  but  the  Chairman  (Sir  John  S.  Pakington,  Bart)  being 
of  opinion  that  there  was  no  evidence  of  a  felonious  taking  when  the  prisoner  first  took  the  watch 
from  the  prosecutor's  house  with  the  knowledge  and  in  the  presence  of  the  prosecutor's  wife,  and 
entertaining  a  doubt  whether  the  prisoner's  subsequent  appropriation  of  the  watch  could,  under 
the  circumstances  above  detailed,  constitute  larceny,  requests  the  opinion  of  the  learned  Judges 
-whether  this  conviction  of  William  Thristle  be  right  or  wrong." 

This  and  the  preceding  case  were  not  argued  by  counsel.  • 

Parke,  B.,  delivered  the  judgment  of  the  Court.— With  respect  to  the  two  cases  of  Thristle, 
tlse  circumstances  set  out  in  the  cases  do  not,  as  matter  of  fact,  justify  a  verdict  of  guilty ;  but 
we  do  not  proceed  upon  that  The  question  before  us,  therefore,  is  this :  The  Chairman  doubted 
whether  the  subsequent  appropriation  would  make  the  entire  transaction  a  larceny,  there  not 
b*»<ring  been,  at  the  time  of  the  taking,  a  felonious  intent  It  was  left  to  the  jury  that  a  subse- 
quent appropriation  might  make  it  a  larceny,  although  there  was  not  originally  an  animus  furandi. 
We  are  of  opinion  that  it  is  quite  clear,  that,  unless  the  possession  was  obtained  with  a  felonious 
intent,  no  subsequent  appropriation  will  make  it  a  larceny.  Convictions  wrong. 

TOL.H.— 69  2z2 
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SOMERSETSHIRE  ASSIZES. 


BEFORE  LORD  DESMAN,  C.  J. 


EXAMINATION  OF  PRISONER'S  WITNESSES  BEFORE 
MAGISTRATES. 


Where  a  prisoner,  charged  with  felony,  haa  witness  in  attendance  at  the  time  of  the  < 
tion  before  the  magistrate,  Lord  Denman,  C.  J.,  recommended  that  they  should  be  then  t 
if  the  prisoner  wishes  it;  and  if  their  evidence  is  believed,  and  answers  the  charge,  no  further 
proceedings  need  be  taken.  Bat  if  these  witnesses  contradict  those  for  the  prosecution  in  mate- 
rial points,  the  case  should  be  sent  to  a  jury,  and  the  depositions  of  the  prisoner's  witnesses 
should  be  taken  and  signed  by  them,  and  transmitted  to  the  judge,  together  with  the  depositions 
in  support  of  the  charge. 

At  the  Taunton  Assizes,  April  2d,  1849,  Lord  Denman,  C.  J.,  in  his 
charge  to  the  Grand  Jury,  said :  "In  all  cases  in  which  prisoners  charged 
with  felony  have  witnesses,  and  those  witnesses  are  in  attendance  at  the 
time  of  the  examination  before  the  magistrate,  I  should  recommend  that 
the  magistrate  should  hear  the  evidence  of  such  witnesses  as  the  prisoner, 
on  being  asked,  wishes  to  be  examined  in  his  defence.  If  such  witnesses 
merely  explain  what  has  been  proved  in  support  of  the  charge,  and  are 
believed,  they  will  actually  have  made  out  a  defence  on  behalf  of  the 
accused,  and  there  would  of  course  be  no  necessity  for  any  further  pro- 
ceedings ;  but  if  the  witnesses  so  called  contradict  those  for  the  prosecu- 
tion in  material  points,  then  the  case  would  be  properly  sent  to  a  jury 
to  ascertain  the  truth  of  the  statements  of  each  party ;  and  the  depo- 
sitions of  the  prisoner's  witnesses  being  taken  and  signed  by  them,  should 
be  transmitted  to  the  judge,  together  with  the  depositions  in  support  of 
the  charge/' 


*846]       *REGINA  v.  JOHN  MATTOCKS  CHAPMAN. 

The  wilful  taking  of  a  false  oath  before  a  surrogate,  to  obtain  a  marriage  license,  is  a  misdemesuMr; 
^nd  it  is  not  essential  to  this  offence  that  any  marriage  should  hare  taken  place,  or  that  the 
defendant  ever  intended  to  marry. 

Whether  this  offence  amounts  to  perjury — qucere  t 

Every  step  towards  a  misdemeanor,  by  an  act  done,  is  punishable  as  a  misdemeanor. 

Whether,  in  an  affidavit,  the  description  of  the  deponent,  at  the  commencement  of  it,  fo  a  part 
of  what  he  swears — qucbre  t  But  if,  in  a  count  of  an  indictment  for  swearing  falsely  brim*  a 
surrogate  to  obtain  a  marriage  license,  this  and  other  things  material  are  alleged  to  be  falsely 
eworn  (but  not  alleging  the  false  swearing  to  be  in  an  affidavit),  proof  of  the  fislse  i 
a*  to  any  one  of  the  other  things  will  sustain  the  count 
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False  oath. — The  first  count  of  the  indictment  stated,  that  William 
James,  clerk,  was  a  surrogate  for  the  diocese  of  Bath  and  Wells,  having 
authority  to  grant  licenses  for  marriages  therein ;  and  that  the  defendant 
applied  to  him  to  grant  a  license  for  the  solemnization  of  a  marriage  at  the 
parish  of  Wilton,  between  Joseph  Baker  and  Sarah  Fry ;  and  that  the 
defendant,  unlawfully  intending  to  deceive  the  said  W.  James,  as  such  sur- 
rogate, to  obtain  from  him  such  license,  in  fraud  and  violation  of  the  provi- 
sions of  the  stat.  4  Geo.  4,  c.  19  [setting  out  the  title  of  the  Act],  did,  for 
the  purpose  of  obtaining  from  the  said  W.  James,  as  such  surrogate  as  afore- 
said, such  license  as  aforesaid,  wilfully,  &c.,  produce  before  the  said  W. 
James,  an  affidavit  in  writing,  and  before  the  said  W.  James  (he  having 
lawful  and  competent  power,  &c.)  was  sworn,  and  being  so  sworn,  did  in 
and  by  the  said  affidavit  depose  and  swear,  that  his  name  was  Joseph 
Baker,  that  he  was  a  widower,  and  a  yeoman ;  and  that  Sarah  Fry  had 
had  her  usual  place  of  abode  in  the  said  parish  of  Wilton,  for  fifteen  days 
then  last,  whereas  in  truth  and  in  fact,  &c,  [here  followed  allegations 
negativing  each  of  these  statements,  and  an  allegation  that  the  defendant 
did  obtain  from  the  said  W.  James  a  license  for  the  marriage  of  Joseph 
Baker  and  Sarah  Fry,  the  said  W.  James  then  believing  the  oath  of  the 
defendant  to  be  true.]  The  second  count  was  similar  to  the  first,  but  did 
not  state  the  false  swearing  to  be  in  an  affidavit.  The  third  count  stated 
that  W.  James  was  a  surrogate,  and  that  the  defendant  applied  to  him  for  a 
marriage  license,  for  the  marriage  at  Wilton  of  Joseph  Baker  and  Sarah 
Fry ;  and  that  he,  for  the  purpose  of  obtaining  such  license,  was  sworn, 
and  took  his  oath,  and  did,  for  the  purpose  of  obtaining  the  license, 
falsely,  &c,  swear  that  his  name  was  Joseph  Baker,  &a,  as  in  the  first 
*count.  This  count  also  contained  allegations  negativing  these  [-+047 
statements,  and  an  allegation  that  he  obtained  the  license,  as  in 
the  first  count.(a)  The  fourth  count  was  *similar  to  the  third,  r*QAzt 
but  omitted  the  allegation  that  the  license  was  obtained.     The 

(a)  The  third  count  of  the  Indictment  wm  in  the  following  form : — 

Third  Count.] — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
atfterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  city  of  Wells  aforesaid,  in  the  county 
aforesaid,  and  in  the  diocese  of  Bath  and  Wells,  the  said  William  James,  clerk,  then  atfd  there 
was  a  surrogate  for  the  said  diocese  of  Bath  and  Wells,  having  authority  to  grant  licenses  for 
marriages  therein;  and  that  the  said  John  Mattocks  Chapman  then  and  there  applied  to  the  said 
William  James,  then  and  there  being  such  surrogate  as  aforesaid,  to  grant  a  license  for  the 
solemnisation  of  a  marriage  at  the  parish  of  Wilton  in  the  said  county  and  diocese,  between 
the  said  Joseph  Baker  and  the  said  Sarah  Fry  ,*  and  that  the  said  John  Mattocks  Chapman  unlaw- 
fully contriving  and  intending  to  obtain  from  the  said  William  James,  as  such  surrogate,  such 
license  for  the  said  marriage,  in  fraud  and  violation  of  the  provisions  of  an  Act  of  Parliament 
passed  in  the  fourth  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled  "  An 
Act  tor  amending  the  Laws  respecting  the  Solemnization  of  Marriages  in  England,"  for  the  purpose 
of  obtaining  from  the  said  William  James,  as  such  surrogate  as  aforesaid,  such  license  for  mar- 
riage as  aforesaid,  then  and  there,  before  the  said  William  James,  as  such  surrogate  as  aforesaid, 
in  due  torm  of  law  was  sworn,  and  took  his  corporal  oath  upon  the  Holy  Gospel  of  God ;  and  that 
the  said  John  Mattocks  Chapman,  being  so  sworn  as  aforesaid  before  the  said  William  James,  as 
such  surrogate  as  aforesaid,  he,  the  said  William  James,  then  and  there  having  a  lawful  and  com- 
petent power  and  authority,  ar  such  surrogate,  to  administer  the  said  oath  to  the  said  John  Mat* 
looks  Chapman,  in  that  behalf  did,  for  the  purpose  of  thereby  then  and  there  obtaining  sue! 
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fifth  count  was  a  count  for  wilful  and  corrupt  perjury ;  it  contained  pre- 
fatory allegations  similar  to  those  in  the  third  count,  and  stated  that  the 
defendant  swore  as  in  that  count,  and  assigned  perjury  on  it. 

It  was  proved,  that  the  defendant  went  before  the  Rev.  William  James, 
a  surrogate  for  the  diocese  of  Bath  and  Wells,  to  obtain  a  marriage 
license,  and  that  the  several  facts  stated  and  recited  in  the  affidavit  were 
then  taken  down  from  the  dictation  of  the  defendant,  and  the  affidavit 
signed  by  him ;  that  an  oath  was  then  administered  by  him  in  the  presence 
of  Mr.  James,  and  he  was  asked  if  his  name  was  Joseph  Baker,  and  if 
the  signature  was  his,  to  which  he  said  "  Yes ;"  that  the  affidavit  was  then 
read  to  him,  and  he  was  asked  if  the  contents  of  it  were  true,  to  which 
he  said  they  were ;  that  Mr.  James  then  gave  him  a  license  for  the  mar- 
riage of  Joseph  Baker  and  Sarah  Fry,  at  Wilton.  It  was  proved  that 
the  several  statements  were  all  false  to  the  knowledge  of  the  defendant 
at  the  time  he  so  dictated  them. 

♦8491       *The  affidavit  was  in  the  following  form,  and  bore  a  2*.  6cL 
J  stamp : — 

"Diocese  of  Bath  and  Wells. 

"  On  the  27th  day  of  July,  1848,  appeared  personally  Joseph  Baker, 
of  the  parish  of  Bishop's  Hull,  in  the  county  of  Somerset,  yeoman,  a 
widower,  and  prayed  a  license  for  the  solemnization  of  matrimony  in  the 
parish  church  of  Wilton,  in  the  county  aforesaid,  and  diocese  of  Bath 
and  Wells,  between  him  and  Sarah  Fry,  of  the  parish  of  Wilton  aforesaid, 
a  spinster,  of  the  age  of  twenty-one  years  and  upwards,  and  made  oatk, 
that  he  believed  that  there  is  no  impediment  of  kindred  or  alliance  or . 
of  any  other  lawful  cause,  nor  any  suit  commenced  in  any  ecclesiastical 
court,  to  bar  or  hinder  the  said  matrimony,  according  to  the  tenor  of  such 

license  for  the  marriage  of  the  said  Joseph  Baker  with  the  said  Sarah  Fry,  falsely,  corruptly, 
knowingly,  wilfully,  fraudulently,  and  unlawfully,  then  and  there  swear,  amongst  other  things, 
in  substance  and  to  the  effect  following,  that  is  to  say,  that  the  name  of  him  the  said  John  Mat- 
tocks Chapman  was  Joseph  Baker,  and  that  he,  the  said  John  Mattocks  Chapman,  was  one  of  the 
parties  for  whose  marriage  a  license  was  then  and  there  applied  for,  and  that  he,  the  said  John 
Mattocks  Chapman,  was  a  yeoman ;  and  that  he,  the  said  John  Mattocks  Chapman,  was  a  widower, 
and  that  the  said  Sarah  Fry,  being  the  other  of  the  parties  for  whose  marriage  a  license  was  the* 
and  there  applied  for,  had  bad  her  usual  place  of  abode  within  the  said  pariah  of  Wilton,  in  the 
county  of  Somerset,  for  the  space  of  fifteen  days  then  last  past :  Whereas,  in  truth  and  in  act. 
the  name  of  the  said  John  Mattocks  Chapman  was  not  Joseph  Baker;  and  whereas,  in  truth  sad 
in  fact,  the  said  John  Mattocks  Chapman  was  not  one  of  the  parties  for  whose  marriage  a  lkease 
was  then  applied  for ;  and  whereas,  in  truth  and  in  fact,  the  said  John  M.  Chapman  was  not  a 
yeoman;  and  whereas,  in  truth  and  in  fact,  the  said  John  Mattocks  Chapman  was  not  a 
widower ;  and  whereas,  in  truth  and  in  fact,  the  said  Sarah  Fry  had  not  had  her  usual  place  of 
abode  within  the  said  parish  of  Wilton  for  the  space  of  fifteen  days  then  last  past :  all  and  erery 
of  which  last-mentionod  premises  were  to  the  said  John  Mattocks  Chapman  then  and  there  veil 
known.  By  means  of  which  said  false  oath,  so  falsely,  oorrupOy,  knowingly,  wilfully,  frands- 
lently,  and  unlawfully  taken  by  the  said  John  Mattocks  Chapman  as  aforesaid,  the  said  Job* 
Mattocks  Chapman  did  then  and  there  unlawfully  obtain  from  the  said  William  James,  so  being 
such  surrogate  as  aforesaid,  a  license  for  the  solemnisation  of  a  marriage  at  the  parish  of  Wilta* 
in  the  said  county  and  diocese,  between  the  said  Joseph  Baker  and  the  said  Sarah  Fry,  the  sjid 
William  James,  at  the  time  he  so  granted  the  said  license,  believing  the  said  oath  of  the  sad 
John  Matt"*s  Chapman  to  be  true,  to  the  evil  example  of  all  others  in  the  like  ea 
and  against  the  p«Aee  of  our  Lady  the  Queen,  her  crown  and  dignity. 
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licence;  and  he  further  made  oath,  that  she  had  had  her  usual  place  of 
abode  within  the  parish  of  Wilton  aforesaid  for  the  space  of  fifteen  days 
last  past.  (Signed)  Joseph  Baker. 

Sworn  before  me  on  the  same  day. 

(Signed)  W.  James,  Surrogate." 

Phinn,  for  the  defendant,  objected — First,  that  the  instrument  was  not 
in  form  an  affidavit,  as  it  used  the  words  "  made  oath"  instead  of  "  maketh 
oath."  Secondly,  that  the  name  of  Joseph  Baker,  and  also  the  residence 
and  designation  of  yeoman  and  widower  were  description,  and  not  asser- 
tions. Thirdly,  that  Mr.  James,  as  a  surrogate,  had  not  competent  autho- 
rity to  administer  the  oath.  And  fourthly,  that  the  indictment  described 
no  offence  known  to  the  law. 

Lord  Denman,  C.  J.,  reserved  the  case  for  the  consideration  of  the 
Judges.  Verdict — Guilty. 

Fitzherbert,  for  the  prosecution. 

Phinn,  for  the  defendant. 

[Attorneys — Pinchard,  and  Trenchard."\ 


♦EXCHEQUER  CHAMBER.  [*850 

BEFORE  LORD  DENMAN,  C.  J.,  PARKE,  B.,  PATTESON,  J.,  COLTMAN,  J.,  AND 
VAUGHAN  WILLIAMS,  J. 

Phinn,  for  the  defendant. — I  submit,  first,  that  the  indictment  was 
not  sustained  by  the  evidence,  as  this  was  not  an  affidavit ;  secondly, 
that  it  was  not  shown  that  the  surrogate  had  power  to  administer  the 
oath  to  this  person. 

Lord  Denman,  C.  J. — You  contend,  that  the  surrogate  had  no  power 
to  administer  the  oath,  unless  the  person  intended  to  marry,  and  told  the 
surrogate  the  truth. 

Phinn. — I  submit,  thirdly,  that  the  offence  of  the  defendant  was  not 
perjury;  and,  fourthly,  that  the  obtaining  a  marriage  license  by  a  false 
oath  is  not  an  offence  at  all.  The  first  question  is,  whether  the  instrument 
be  in  fact  an  affidavit.  Instead  of  the  words  "  maketh  oath,*9  the  words 
are  "  made  oath  ;"  so  that  it  is  a  memorandum,  and  not  an  affidavit.  In 
the  case  of  Howorth  v.  Hubbersty,  3  Dowl.  P.  C.  457,  it  was  held  that 
an  affidavit,  which  ran  thus :  "  This  deponent  said,'1  instead  of  "  This 
deponent  saith,"  was  bad. 

Patteson,  J. — The  third  count  does  not  call  it  an  affidavit. 

Phinn. — Ever  since  the  time  of  Lord  Holt  it  has  been  a  moot  point, 
whether  perjury  can  be  assigned  in  matters  in  the  ecclesiastical  court, 
even  in  cases  of  contentious  jurisdiction ;  but  the  granting  of  licenses  is, 
as  I  submit,  a  part  of  the  voluntary  jurisdiction.  Up  to  the  time  of  the 
Council  of  Trent,  it  does  not  appear  to  have  been  necessary,  except  in 
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particular  districts,  for  marriages   to  have  been  solemnized  in   facie 


*851] 


ecclesi»,  although  in  the  *third  Council  of  Lateran,  in  1216, 


it  was  ordained  by  Pope  Innocent  III,  that  banns  should  be  pub- 
lished where  the  marriage  was  celebrated  in  facie  ecclesiae ;  (a)  but,  as  t? 
this,  dispensations  were  granted  in  particular  cases.  By  the  stat.  25 
Hen.  8,  c.  21,  b.  4,  the  archbishop  could  grant  dispensations ;  and  this 
matter  is  a  good  deal  discussed  in  Strype's  Life  of  Archbishop  Whitgift, 
Vol.  3,  p.  380 ;  and  it  appears  that  no  oath  was  required  for  the  obtain- 
ing of  a  marriage  license  before  the  canons  of  1603.  The  102d  canon 
of  1603  relates  to  certain  conditions  as  to  the  granting  of  marriage 
licenses,  and  the  103d  canon  imposes  the  oath ;  but  the  canons  of  1603 
are  not  binding  on  the  laity.  And  so  the  matter  stood  till  the  stat.  3 
Geo.  4,  c.  75,  except  as  to  certain  stamp  duties  on  licenses,  which  to'  a 
certain  extent  might  be  supposed  to  sanction  them.  By  the  stat.  3  Geo. 
4,  c.  75,  the  oath  was  directed,  and  by  sect.  10  of  that  statute,  the  false 
oath  was  made  perjury.  That  oath  was  repealed  by  the  stat.  4  Geo.  4, 
c.  17  ;  and  the  statute  now  in  force  on  this  subject  is  the  stat.  4  Geo.  4, 
c.  76,  which  in  effect  adopts  the  canon  of  1603,  as  to  the  oath,  but  does 
not  make  it  perjury  to  take  a  false  oath.  If  the  surrogate  had  been  by 
the  Act  constituted  a  court,  the  taking  of  a  false  oath  might  be  perjury; 
but  that  is  not  so,  he  is  merely  empowered  to  administer  the  oath.  In 
the  case  of  The  Bishop  of  St.  David'*  v.  Litcy,  1  Ld.  Raym.  447,  451, 
Lord  Holt  says,  "  It  has  been  a  question,  whether  perjury  in  the  spiritual 
court  can  be  tried  here."  In  the  case  of  Rex  v.  Alexander,  1  Leach  C. 
C,  p.  63,  34th  case,  the  point  was  raised,  whether  the  taking  of  a  false 
oath  to  obtain  a  marriage  license  was  perjury,  but  was  not  decided. 
However,  in  the  case  of  Bex  v.  Foster,  Buss.  &  R.  C.  C.  459,  it  was  held 
by  the  twelve  judges,  that  it  was  not  perjury ;  and  the  judges  were  also 
*8*)21  °^  °P*n*on9  that,  as  the  "Indictment  did  not  charge  that  the  defend- 
J  ant  took  the  oath  to  procure  a  license,  or  that  he  did  procure  one, 
no  punishment  could  be  inflicted.  In  the  Reports  of  the  Ecclesiastical 
Courts,  I  can  nowhere  find  it  stated  that  the  granting  of  marriage  licenses 
is  a  part  of  the  contentious  jurisdiction  of  these  courts.  I  submit,  there- 
fore, that  it  is  a  part  of  the  voluntary  jurisdiction. 

Pattbson,  J. — Does  Oughton  class  this  with  voluntary  oaths  ? 

Phinn. — I  cannot  find  anything  of  it  in  Oughton ;  but  that  it  is  volun- 
tary is  shown  by  the  ecclesiastical  authorities  granting  licenses  to  the 
magnates  and  proceres ;  and  that  they  might  grant  or  refuse  them  to 
whom  ever  they  pleased,  appears  from  Sanchez  de  Matrimonio,(J)  and 
Muscandus  de  Probationibus. 

Patteson,  J. — Have  you  referred  to  Oughton  as  to  Vicars  General  ? 
He  says  that  Vicars  General  have  jurisdiction  in  matters  quae  sunt  non 
judiciales ;  and  I  think  that  a  marriage  license  is  one  of  them. 

Phinn. — The  taking  of  a  false  oath,  where  an  oath  is  directed  by  a 

(a)  Gibf.  Cod.  424.  (6)  Bk.  3,  Disp.  8,  \9 
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statute,  is  not  perjury,  unless  it  is  made  so  by  the  statute,  of  which  it  is 
in  thirty  or  forty  instances,  which  are  mentioned  by  Mr.  Greaves  ;(a) 
and  the  making  of  a  fjalse  declaration  before  a  registrar  is  made  pun- 
ishable as  perjury  by  the  stat.  6  &  7  Will.  4,  c.  85,  s.  41.  I  now  come 
to  the  counts  which  charge  the  defendant  with  a  misdemeanor :  and  I 
submit  first,  that  they  are  not  sustained  by  the  evidence ;  and,  secondly, 
that  they  disclose  no  offence  known  to  the  law.  The  allegations  are, 
that  the  defendant  swore  that  his  name  was  Joseph  Baker,  that  he  lived 
at  Bishop's  *Hull,  and  was  a  widower,  which  is  all  matter  of  de-  r*g  co 
scription  preceding  the  oath,  and  not  what  is  sworn  ;  and  in  the 
cases  of  Ewing  v.  Wheatly,  2  Hagg.  Consist.  Rep.  175,  188,  Cope  v. 
Burt,  1  Id.  434,  and  1  Phil.  Rep.  224,  and  Balfour  v.  Carpenter,  1  Phil. 
Sep.  204,  the  ecclesiastical  judges  treat  this  as  mere  description  of  the 
person,  for  the  purpose  of  his  identification,  and  not  as  the  substance  of 
the  matter  sworn. 

Parke,  B. — The  statement  as  to  the  fifteen  days'  residence  of  the 
woman  is  clearly  false.  If  this  defendant  swore  three  things,  and  one 
is  proved  to  be  false,  that  is  enough,  and  the  more  especially  if  the 
license  was  obtained.  Every  step  towards  a  misdemeanor  by  an  act 
done  is  punishable.  If  he  goes  to  a  surrogate,  and  on  his  oath  makes  a 
false  statement  to  him  to  obtain  a  license,  it  is  a  misdemeanor. 

Phinn. — I  was  going  to  contend,  that  the  obtaining  a  marriage  license 
by  fraud  is  not  a  misdemeanor. 
Parke,  B. — It  relates  to  the  public. 

Phinn. — There  is  an  allegation  that  the  surrogate  had  power  to  admi- 
nister the  oath  to  the  defendant. 

Lord  Denhan,  G.  J. — Is  there  any  doubt  that  he  had  ?  If  a  person 
comes  to  a  surrogate  for  a  marriage  license,  is  not  the  surrogate  bound 
to  administer  the  oath  to  him  ? 

Patteson,  J. — You  say  that  the  defendant's  description  of  himself  is 
no  part  of  the  oath ;  but  if  the  allegation  as  to  the  woman's  residence  is 
false,  that  is  enough  to  sustain  an  indictment. 

Phinn. — The  indictment  charges  that  the  defendant  made  a  false 
oath,  and  thereby  obtained  a  license ;  but  it  *does  not  allege  that  r^oe* 
he  obtained  the  license  with  intent  to  have  the  marriage  cele- 
brated,  or  that  it  was  celebrated,  nor  does  it  charge  that  he  obtained  a 
license  in  writing.  It  might  have  been  by  parol.  It  is  said,  that  an 
indictment  will  lie,  because  this  is  a  matter  of  public  concernment ;  but 
.  how  is  the  public  affected  by  the  defendant's  telling  a  lie  to  a  public 
officer  to  obtain  a  license  to  marry  ?  If  by  false  pretences  he  had  obtained 
a  permit  to  remove  spirits  when  he  had  none,  would  that  be  a  misde- 
meanor ?  When  the  marriage  is  had,  it  is  a  public  matter ;  but  the  pro- 
curing a  license  is  not  so,  and  there  is,  therefore,  a  locus  poenitentiae. 
It  may  be  said,  that  this  was  a  false  personation,  for  the  purpose  of 

(a)  Greav.  ed.  of  Rum.  C.  A  M.,  VoL  2,  p.  008,  et  seq. 
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fraud,  which  is  stated  in  East's  Pleas  of  the  Grown  (a)  to  be  a  misde- 
meanor ;  but  if  this  is  to  be  considered  as  an  indictment  for  personation, 
it  would  fail,  for  not  using  the  word  "  personate,"  which  is,  I  submit,  a 
term  of  art  the  same  as  "  burglariter." 

Fitzherbert,  for  the  prosecution. — It  is  shown  how  the  oath  was  taken ; 
and  that  appears  to  get  rid  of  the  question  as  to  whether  or  not  it  is  an 
affidavit. 

Parks,  B. — On  the  third  count,  in  which  it  is  not  stated  to  be  an  affi- 
davit, it  is  not  material  whether  he  swore  to  the  description  or  not. 

Fitzherbert. — It  is  said  that  the  stat.  4  Geo.  4,  c.  76,  only  gives 
authority  to  administer  the  oath  to  a  person  who  is  really  intending  to 
be  married.  But  that  statute  does  not  narrow  the  power  given  by  the 
103d  canon,  which  contains  no  such  limitation. 

Goltman,  J. — How  did  the  surrogate  acquire  the  power  to  administer 
the  oath  ?  The  canons  of  1603  could  not  give  him  that  power. 
♦8551  Fitzherbert. — The  canons  of  1603  are  taken  as  *declaratory 
J  of  the  state  of  the  ecclesiastical  law  primfi  facie,  but  not  as  con- 
clusive evidence  of  it ;  and  as  the  11th  section  of  the  stat.  4  Geo.  4,  c. 
76,  declares  that  no  license  shall  be  granted  where  there  is  a  caveat,  it 
is  clear  that  there  may  be  a  contention. 

Parke,  B. — How  do  you  get  over  the  case  of  Rex  v.  Fotter,  unless 
you  put  it  on  the  statute  ? 

Fitzherbert. — Except  for  the  importance  of  the  case,  I  should  argue 
that  that  case  was  decisive  in  my  favour  on  the  third  count ;  but,  to  sop- 
port  the  charge  of  perjury,  I  must  contend  that  that  case  is  founded  in 
error.  It  was  decided  without  argument ;  and  the  case  of  Rex  v.  Fe- 
reht,  3  Camp.  432,  was  not  referred  to. 

Parke,  B. — That  case  was  before  Lord  Ellenborough  at  Nisi  Prius. 

Lord  Denman,  G.  J. — I  think,  Mr.  Fitzherbert,  that  there  is  a  great 
deal  in  your  point  as  to  the  perjury ;  but  I  do  not  think  that  we  need 
decide  that.  You  say  also,  that  it  is  a  misdemeanor,  it  being  a  false  oath 
taken  before  a  person  who  had  power  to  administer  that  oath  for  the 
granting  of  a  marriage  license. 

Fitzherbert. — The  case  of  Rex  v.  Beck,  2  Str.  1160,  was  an  informa- 
tion for  perjury  committed  in  an  ecclesiastical  court ;  and  in  the  cases 
of  Shaw  v.  Thompson,  Cro.  Eliz.  609,  and  Plaice  v.  How,  Id.  185,  the 
Court  of  Queen's  Bench  decide,  on  the  ground  that  perjury  might  be 
committed  in  ecclesiastical  courts;  and  with  respect  to  the  passages 
referred  to  in  the  works  of  Sanchez,  his  works  are  remarked  on  by  Petns 
Aurelius  (b)  as  being  of  little  weight. 

*8561       *Ij0rd  Denman,  C.  J. — The  works  of  Sanchez  are  considered 
J  as  of  authority. 

Fitzherbert.  —Mr.  Chitty,  in  his  work  on  the  Criminal  Law,  Vol  3,  p. 

(a)  2  Eaut  P  C.  1010. 

b)  Pet.  A\r.  7>i<lic.  Censur.  Facult;  cited  in  Bayle's  Diet,  nom.  "Sanchei,"  2d  edit.  rol*> 
p.  SS,  n.  (L.) 
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713,  gives  the  form  of  the  information  in  the  case  of  Rex  v.  Thompson  for 
a  misdemeanor  in  taking  a  false  oath  to  obtain  a  marriage  license.  The 
information  was  drawn  by  Mr.  (afterwards  Baron)  Wood ;  and  Mr.  Chitty 
adds  in  a  note,  "  It  seems  doubtful  whether  an  indictment  for  perjury 
could  have  been  supported,  but  it  is  most  probable  that  it  might."  I 
also  submit  that  it  is  a  misdemeanor,  as  it  is  a  matter  affecting  the  pub 
lie.  The  cases  of  Rex  v.  Wheatley,  2  Burr.  1125,  Rex  v.  Osborn,  8 
Burr.  1697,  Young  v.  The  King,  3  T.  R.  98,  Rex  v.  Mawbey,  6  T.  R. 
619,  Rex  v.  Be  Beauvoir,  7  C.  ft  P.  17,  Rex  v.  Smith,  2  Doug.  441, 
are  all  authorities  on  this  matter ;  and  in  the  case  of  Rex  v.  Jones,  2  B. 
&  Ad.  611,  it  was  held,  that  if  the  indictment  charged  an  offence,  and 
that  was  proved,  it  was  sufficient,  although  the  indictment  alleged  some- 
thing more.  It  has  been  objected,  that  it  is  not  stated  that  the  license 
was  in  writing ;  but  the  license  is  described  in  the  indictment  in  the  same 
way  in  which  it  is  described,  in  the  stat.  4  Qeo.  4,  c.  76.  And  from  the 
cases  of  Walter  v.  Rumball,  8  Q.  B.  1084,  and  Wilson  v.  Nightingale, 
4  Mod.  385,  it  appears  that  a  notice  of  distress  under  the  stat.  2W.  4 
M.  stat.  1,  c.  5,  s.  2,  must  be  in  writing,  although  not  so  directed  by  the 
express  words  of  the  statute. 

Phinn,  in  reply. — With  respect  to  the  objection  that  the  word  "  per- 
*  son  ate"  does  not  arise  in  this  indictment,  it  has  not  been  answered. 

Lord  Dbnman,  C.  J. — There  is  no  authority  for  its  being  necessary. 

♦Patteson,  J. — Tou  admit  that  if  a  marriage  had  been  celebra-  r*gc»r 
ted,  it  would  have  been  a  misdemeanor.     Can  you  say  that  an  act 
which  is  a  step  towards  it,  is  not  a  misdemeanor  ?     There  was  the  case 
of  a  person  who  solicited  an  engraver  to  make  plates  to  forge  foreign 
bills.(a) 

Phinn. — It  is  said  that  the  ecclesiastical  courts  had  power  to  administer 
this  oath ;  but  that  seems  to  be  almost  begging  the  whole  question ;  as, 
before  1603,  they  in  fact  administered  no  such  oath. 

Lord  Den  man,  C.  J. — I  doubt  whether  I  ought  to  have  reserved  this 
case ;  but  the  counsel  on  both  sides  wished  me  to  do  so.  If  I  had  con- 
sidered it,  I  think  I  should  have  decided  it  at  once.  A  person  goes  to  a 
public  officer  and  by  a  false  oath  obtains  a  license  to  marry.  It  is  a 
matter  that  deeply  concerns  the  public ;  and  these  officers  have  exercised 
this  power  of  administering  this  oath  to  persons  applying  for  licenses 
since  the  year  1603,  and  are,  I  think,  bound  to  exercise  it  to  every  person 
in  consimili  casu.  The  marriage  is  not  celebrated,  but  any  one  unlawful 
step  necessary  or  useful  towards  committing  a  misdemeanor,  wilfully 
taken,  is  a  misdemeanor.     As  to  the  offence  being  perjury  or  not,  I  wish 

(a)  In  the  case  of  Bex  v.  Butler,  6  C.  4  P.  368,  Mr.  Justice  Patten*  laid,  "  I  recollect  a  case 
where  a  man  had  gone  to  an  engraver  to  get  him  to  engrave  a  plate  to  forge  foreign  bills  of 
exchange.  At  that  time  it  wai  only  a  misdemeanor  to  engrave  such  plates.  I  drew  the  indict- 
ment against  him  for  soliciting  the  engraver  to  engrave  the  plates,  and  the  prisoner  was  tried  and 
convicted  on  it" 

VOL.  II. — 70  8  A 
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to  keep  that  point  in  abeyance ;  but  I  think  that  a  misdemeanor  wm 
certainly  committed. 

Parse,  B. — I  am  of  opinion  that  the  third  count  is  supported ;  bat 
I  think  that  it  is  doubtful  whether  that  which  the  defendant  swore  is 
more  than  what  follows  the  description ;  but  the  statement  of  the  fifteen 
♦8581  days'  residence  of  *the  woman  is  false ;  and  in  that  count  which 
J  does  not  state  it  to  be  a  swearing  in  an  affidavit,  it  is  sufficient  to 
prove  that  any  one  material  allegation  is  false,  and  the  allegation  of  the 
fifteen  days'  residence  is  such  a  material  allegation.  Then  comes  the 
question  as  to  the  power  of  the  surrogate  to  administer  the  oath.  Now, 
I  think  that  he  had  power  to  administer  it  to  persons  applying  for  mar- 
riage licenses,  and  it  is,  I  think,  so  stated  in  the  indictment  The  only 
remaining  question,  therefore,  is,  whether  the  third  count  is  good.  The 
making  a  false  oath  before  a  surrogate  to  obtain  a  marriage  license  is,  I 
think,  a  misdemeanor,  and  it  is  a  misdemeanor  to  do  an  act  which  is  s 
step  towards  the  committing  of  a  misdemeanor. 

Patteson,  J. — It  is  not  necessary  to  determine  whether  the  fifth  count 
is  good  or  not.  It  has  been  said  that  the  surrogate  had  not  power  to 
administer  the  oath  to  this  person,  but  he  has  a  general  power  in  matters 
of  matrimony.  It  is  said  that  the  statute  does  not  give  him  the  power. 
It  does  not.  It  assumes  that  he  has  it ;  and  if  it  was  a  defence  thst 
the  power  was  limited  to  the  administering  the  oath  to  those  who  really 
intended  to  be  married,  the  person  would  avoid  the  offence  by  the  com* 
mission  of  the  crime.  The  misdemeanor  is  clearly  proved ;  and,  as  the 
third  count  does  not  state  it  to  be  an  affidavit,  the  question,  whether  he 
swore  to  his  name  and  description,  is  immaterial. 

Coltman,  J. — I  am  of  the  same  opinion. 

Lord  Denman,  G.  J. — There  must  be  judgment  for  the  Crown  on  the 
third  count. 

Judgment  for  the  Crown  on  the  third  count. 


•859]        "CENTRAL  CRIMINAL  COURT,  1848. 
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BEFORE   BARON  PLATT. 


REGINA  v.  ROBERT  WYNN.    Aug.  23. 

A  person  employed  in  the  Post-office  committed  a  mistake  in  the  sorting  of  two  letters  eontea- 
Ing  money,  and  be  threw  the  letters  unopened,  and  the  money,  down  a  water-cloust  in 
order  to  avoid  a  penalty  attached  to  such  mistake : — Held,  that  there  was  a  larceny  of  the 
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letters  and  money,  and  also  a  wwetlng  of  the  letters  within  the  stat  1  Vict  c.  36,  s.  26.  Held 
also,  that  in  an  indictment  op  that  statute  for  secreting  a  post  letter,  it  is  not  neoeasary  to 
state  the  purpose  for  which  the  letter  was  secreted. 

Larceny. — The  prisoner  was  tried  for  stealing,  whilst  employed  in 
the  Post-office,  two  post  letters  containing  one  half-crown,  one  sixpence, 
three  postage  stamps,  and  two  sovereigns,  the  property  of  her  Majesty's 
Postmaster-General.  The  indictment  also  contained  a  count  for  secret- 
ing the  letters.(a) 

It  appeared  that  the  prisoner  was  employed  in  the  Post-office,  and  his 
duty  was  to  open  the  hags  brought  to  the  particular  table  at  .which  he 
was  placed,  take  out  the  letters,  and  separate  them.  The  Scarborough 
bag,  which  contained,  amongst  others,  the  two  letters  described  in  the 
indictment,  was  brought  to  his  table ;  he  opened  it,  took  out  all  the  letters, 
and  put  them  on  the  table  before  him.  Twenty  or  thirty  bags  were 
opened  on  the  same  table  by  the  prisoner  at  the  same  time,  and  the  letter- 
bills  of  the  several  bags  were  by  him  spread  on  the  table  before  him. 
It  then  became  his  duty  to  separate  the  registered  letters  and  unpaid 
letters  from  the  unregistered  and  paid  letters,  and  fold  the  registered  letters 
in  the  bills,  and  place  them  in  a  drawer.  In  the  course  of  the  separation 
he  put  two  "unregistered  letters  in  one  of  the  letter-bills,  and  some  r*ogn 
of  the  registered  letters  in  their  respective  bills  in  the  drawer,  from 
which  he  afterwards  gave  them  to  the  register-clerk,  to  check  the  bills 
containing  them.  He  afterwards  put  the  rest  of  the  registered  letters 
into  the  drawer,  and  carried  them,  when  collected,  to  the  register  clerk. 
When  he  had  done  so,  he  returned  towards  his  table,  and  went  to  a  water- 
closet.  He  was  observed  to  hold  in  his  hand  what  appeared  to  be  a  bill 
folded  over  letters, — was  followed,  and  after  he  had  placed  himself  with 
his  breeches  down  on  the  seat  of  the  water-closet,  was  observed  to  put 
his  hands  between  his  legs.  He  was  immediately  taken  into  custody. 
On  his  coming  from  the  water-closet  the  two  letters,  sealed  and  unopened, 
were  seen  lying  on  the  paper  contained  in  the  pan. 

It  appeared  in  evidence,  that  if,  through  neglect,  the  letters  were  not 
accurately  sorted,  the  person  guilty  of  such  neglect  was  liable  to  be 
punished. 

The  jury  found,  that  the  prisoner,  having  committed  a  mistake  in  the 
sorting  of  the  letters  in  question,  secreted  them  in  the  water-closet  in 
order  to  avoid  the  supposed  penalty  attached  to  such  mistake. 

Platt,  B.,  reserved  the  case  for  the  consideration  of  the  judges. 

Clarkson  and  Bodkin,  for  the  crown. 

Ballantine,  for  the  prisoner. 

[Attorneys — Solicitor  far  the  Post-office,  and  W.  (7.  Humphrey*."] 

(a)  The  indictment  was  in  the  same  form  as  that  in  the  case  of  Regina  v.  Gardner,  1  Car.  & 
Kir.  028. 
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EXCHEQUER  CHAMBER. 

BEFORE   LORD   DENMAN,  0.   J.,   PARKE,  B.,   ALDER60N,  B.,   COLERIDGE,  J., 
COLTMAN,  J.,  AND  PLATT,  B.      [Jan.  20th,  1849.] 

♦8611  Ballantine,  for  the  prisoner. — This  indictment  was  on  *the  stat 
J  1  Vict.  c.  86,  s.  26,(a)  for  stealing  and  secreting  post  letters ;  and 
I  submit,  that  what  is  found  by  the  jury  is  not  enough  to  constitute  a 
stealing  at  common  law.  The  cases  of  Regina  v.  Jones,  ante,  p.  236, 
1  Den.  C.  C.  R.  188,  and  Regina  v.  Privett,  ante,  p.  114,  1  Den.  C. 
C.  R.  198,  are  the  nearest  to  the  present ;  but  in  this  case  there  was 
no  benefit  of  any  kind  to  be  derived  by  the  prisoner.  Here  also  there 
is  no  original  trespass  in  the  taking.  If  a  servant  having  custody  of  his 
master's  books  were  to  borrow  one  of  them,  and,  by  letting  it  lie  about, 
it  gets  dirty,  and  he  destroys  the  book  to  avoid  blame,  this,  though  very 
improper,  would  be,  I  submit,  no  larceny.  If  that  is  not  larceny,  neither 
would  this  be,  as  the  prisoner  did  not  destroy  the  letters,  but  only 
secreted  them. 

Parks,  B. — How  do  you  get  over  the  charge  of  secreting  ?  The  words 
of  the  act  are  u  secrete  for  any  purpose." 

Ballantine. — I  shall  submit  that  the  count  for  secreting  is  too  general 
As  the  words  of  the  Act  of  Parliament  are  large,  the  charge  ought  to  be 
extremely  specific.  It  does  not  appear  by  the  finding  of  the  jury  that 
the  prisoner  ever  intended  to  take  the  entire  dominion  of  the  letters  away 
*ft«9i  ^rom  ^e  P°at"°®ce*  T^e  prisoijer  did  not  destroy  *the  letters ; 
J  and  on  this  finding,  the  Court  cannot  infer  that  he  intended  to 
deprive  the  owners  permanently  of  them. 

Alderson,  B. — If  a  servant,  thinking  that  his  master  will  inquire  for 
a  book,  take  it  to  a  privy  and  throw  it  down,  will  not  that  be  larceny  ? 

Platt,  B. — Or  if  a  servant  take  one  of  his  master's  books  to  read,  and, 
it  being  called  for,  throw  it  away,  intending  to  destroy  it,  would  not  that 
be  larceny  ? 

Alderson,  B. — It  turns  on  the  question,  whether  the  prisoner  threw 
away  these  letters  intending  to  destroy  them.  I  understand  the  finding 
to  be,  that  the  prisoner,  to  prevent  the  detection  of  the  mistake,  intended 
to  destroy  the  letters. 

Parke,  B. — The  question  is,  whether  his  dropping  a  letter  with  intent 
to  destroy  it  is  not  a  larceny.     Is  it  not  a  larceny  to  destroy  the  property 

(a)  By  which  it  if  enacted,  "  That  every  person  employed  under  the  Post-office,  who  shall  stori, 
or  shall  for  any  purpoee  whatsoever  embessle,  •scrvfe,  or  destroy  a  port  Utter,  shall  in  England 
and  Ireland  he  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  shall,  at  the 
discretion  of  the  Court,  either  be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  be 
imprisoned  for  any  term  not  exceeding  three  years ;  and  if  any  such  pott  letter,  so  stolen  or 
embessled,  secreted  or  destroyed,  tkatt  contain  therein  any  chattel  or  money  whatsoever,  or  say 
valuable  security,  every  such  offender  shall  be  transported  beyond  the  seas  for  life." 

Sect  27  of  the  same  statute  enacts,  "That  every  person  who  shall  steal,  from  or  omt  of  eprt 
letter,  any  chattel,  or  money,  or  valuable  security,  shall,  in  England  and  Ireland,  be  guilty  of 
felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  shall  he  transported  beyond  the  sea* 
for  life." 
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of  another,  to  prevent  the  detection  of  a  fault ;  and  was  there  not  an 
asportation  here,  when  the  prisoner  threw  the  letter  from  him  ? 

Ballantine. — I  submit  that  there  is  nothing  in  the  finding  of  the  jury 
to  show  a  larceny,  and  that  the  term  "  secrete"  rather  implies  that  the 
thing  is  to  be  found  afterwards. 

Lord  Dknman,  C.  J. — On  the  question,  whether  this  was  a  secreting 
of  the  letters,  I  have  not  the  least  doubt  that  it  was  so.  The  statute  is 
very  clear,  and  it  applies  to  those  who  are  to  deal  with  Post-office  letters, 
who,  by  this  statute,  are  not  put  in  the  situation  of  ordinary  thieves  and 
embezzlers,  but  are  guilty  of  felony  if  they  secrete  post  letters  for  any 
purpose  whatever ;  and,  in  an  indictment  for  secreting  a  letter,  it  is  not 
necessary  to  state  the  ^purpose.  I  state  this  on  general  princi-  r#Qga 
pies,  and  in  accordance  with  the  case  of  Regina  v.  Douglas,  in 
which  the  judgment  of  the  Court  of  Queen's  Bench(a)  was  affirmed  in  a 
court  of  error.(J)  I  think,  therefore,  that  the  indictment  here  is  good. 
With  respect  to  the  larceny,  I  am  clearly  of  opinion  that  an  act  of  larceny 
was  committed.  The  jury  find  that  this  person  takes  the  letters,  and, 
retiring  to  a  private  place,  drops  them  where  they  will  probably  be  de- 
stroyed in  one  minute,  and  he  does  this  for  a  purpose  of  his  own,  and 
intending  to  withdraw  tUb  letters  entirely  from  the  owners.  This  being 
so,  it  was  a  larceny ;  and  the  asportavit  was  when  he  parted  with  the 
letters. 

Parke,  B. — I  agree  on  both  points. 

Aldbrson,  B.,  Coleridge,  J.,  and  Coltman,  J.,  were  of  the  same 
opinion. 

Platt,  B. — The  words  of  the  statute  as  to  secreting,  no  doubt  were 
used  to  prevent  a  defence  of  any  assignable  motive  for  the  committing  of 
the  offence,  which  might  prevent  a  conviction  for  larceny. 

Judgment  for  the  Grown. 

(a)  10  L.  J.,  It  C.,  117.  (b)  17  Id.  176. 
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BEFORE  BARON  ROLFB. 


REGINA  v.  SARAH  WATERS.    Dec.  20. 

A.  count  of  an  indictment  charged  the  death  of  a  child  to  have  been  caused  by  its  mother  casting 
and  throwing  it  on  a  heap  of  ashes,  and  leaving  it  there  in  the  open  air  exposed  to  the  cold 
air,  whereby  it  died  : — Held  good;  bat  that,  if  it  had  charged  the  death  to  hare  been  caused 
by  mere  nonfeasance  in  the  neglect  of  the  prisoner's  maternal  duties,  it  would  hare  been 
bad,  nnless  the  child  were  alleged  to  have  been  of  such  an  age,  or  in  such  a  situation,  as  U 
be  unable  to  take  care  of  itself.  A  child,  "  not  named/'  is  a  proper  description  in  an  indict- 
ment for  a  child  that  has  acquired  no  name,  either  by  baptism  or  usage.  "  Not  baptised" 
would  be  insufficient  _      - 

Ra2 
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Murder. — The  first  count  of  the  indictment  charged  that  the  prisoner, 
u  in  and  upon  a  certain  infant  female  child,  horn  of  the  body  of  her,  the 
said  Sarah  Waters,  and  of  tender  age,  to  wit,  of  about  the  age  of  tiro 
days,  and  not  named,"  feloniously,  and  of  her  malice  aforethought,  did 
make  an  assault ;  and  it  then  went  on  to  charge,  that  she  caused  the 
child  to  take  poison,  and  so  murdered  her.  The  second  count  of  the 
indictment  was  as  follows : — "  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  Sarah  Waters  afterwards,  to 
wit,  on  the  day  aforesaid,  and  in  the  year  aforesaid,  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  the  said  Court,  in  and  upon  the  said  infant  female  child,  so  born 
of  the  body  of  her  the  said  Sarah  Waters,  and  not  named  as  aforesaid, 
in  the  peace  of  God  and  our  said  Lady  the  Queen  then  and  there  being, 
feloniously,  wilfully,  and  of  her  malice  aforethought,  did  make  an  assault 
And  that  the  said  Sarah  Waters,  with  both  her  hands  the  said  infant 
female  child  in  and  upon  a  certain  heap  of  dust  and  ashes,  there  situate 
and  being  in  the  open  air,  there  feloniously,  wilfully,  and  of  her  malice 
aforethought,  did  cast  and  throw;  and  that  the  said  Sarah  Waters 
feloniously,  wilfully,  and  of  her  malice  aforethought,  did  then  and  there 
leave  the  said  infant  female  child  in  and  upon  tfie  said  heap  of  dust  and 
ashes  in  the  open  air  there  as  aforesaid,  exposed  to  the  cold  air  for  a 
long  space  of  time,  to  wit,  for  the  space  of  twelve  hours,  by  means  of 
*ofirn  which  said  ^exposure  to  the  cold  air  as  aforesaid,  the  said  infant 
J  female  child  became  mortally  chilled,  benumbed,  and  frozen  in 
her  body,  of  which  said  exposure  to  the  cold  air  and  of  the  mortal  chill" 
ing,  benumbing,  and  freezing  in  her  body  thereby  occasioned,  the  said 
infant  female  child  then  and  there  died;  and  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say,  that  the  said  Sarah  Waters,  the  said 
infant  female  child,  in  manner  and  form  last  aforesaid,  did  kill  and 
murder,  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity." 

The  jury  found  the  prisoner  guilty  of  manslaughter  on  the  second  count 
only  of  the  indictment,  and  also  on  the  coroner's  inquisition. 

Clarkson,  for  the  prisoner,  moved  in  arrest  of  judgment,  on  the  ground 
that  the  second  count  of  the  indictment  stated  no  crime.  The  age  being 
laid  under  a  videlicet,  it  is  consistent  with  all  that  is  stated  in  the  count, 
that  the  child  might  be  of  the  age  of  twenty  years,  and  capable  of  tak- 
ing care  of  herself,  and  so  able  to  have  prevented  the  ill  effects  of  the 
exposure,  which  is  the  sole  cause  of  death  alleged.(a)  He  also  submit- 
ted that  the  deceased  was  not  properly  described  in  the  indictment,  the 
description  "  not  named"  being  insufficient. 

Rolfe,  B.,  reserved  the  case  for  the  consideration  of  the  Jadges. 

Bodkin,  Battantine,  and  Clerk,  for  the  prosecution. 

(a)  Objections  were  also  taken  to  the  coroner's  inquisition,  but  on  these  there  was  do 
as  the  case  was  disposed  of  on  the  second  count  of  the  indictment. 
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Clarkson,  for  the  prisoner. 

[Attorneys — Solicitors  for  the  Treasury,  and .] 


♦EXCHEQUER  CHAMBER.  [*866 

BEFORB  LORD  DENMAN,  C.  J.,  PARKE,  B.,  ALDERSON,  J.,  COLERIDGE,  J., 

and  coltman,  J.    [Jan.  20,  1849.] 

Clerk,  for  the  prosecution. — There  are  two  questions  in  this  case : 
first,  whether  the  child  is  sufficiently  named  in  the  indictment ;  and, 
secondly,  whether  a  sufficient  cause  of  death  is  stated.  [On  the  first 
point  he  cited  the  cases  of  Regina  v.  Biss,  8  C.  &  P.  773,  2  Moo.  C. 
C.  93 ;  Regina  v.  Stroud,  2  Moo.  C.  C.  270,  1  Car.  &  Kir.  187,  and 
Regina  v.  Willis,  1  Car.  &  Kir.  722.] 

Lord  Denman,  C.  J. — There  is  no  difficulty  on  that  point 

Alderson,  B. — The  other  is  the  more  material  point. 

Clerk. — The  age  of  the  child,  stated  in  the  first  count,  is  two  days ; 
and,  in  the  second  count,  the  child  is  stated  to  be  "so  born  as  aforesaid." 
In  the  case  of  Regina  v.  Martin,  9  C.  &  P.  215,  there  was  no  reference 
from  the  second  count  to  the  first  as  to  anything  but  the  name  of  the 
person.  Here  the  allegation  is,  that  it  was  the  child  "  so  born,"  as  stated 
in  the  first  count. 

Parke,  B. — The  words  "  of  tender  age"  are  not  part  of  the  descrip- 
tion. You  ought  to  have  gone  on  to  say,  "so  born  of  the  body,  and  of 
tender  age  as  aforesaid." 

Clerk. — If  the  Court  decides  that  the  description  in  the  second- count, 
"  so  born  as  aforesaid,"  means  no  more  than  *that  the  child  was 
born  of  the  body  of  Sarah  Waters,  it  might  be  necessary  to  go 
further. 

Lord  Denman,  C.  J. — We  decide  nothing  at  present.  You  can  argue 
the  whole  matter. 

Clerk. — The  second  count  charges  an  act  done  which  is  said  to  have 
caused  the  death.  With  respect  to  the  name,  there  is  no  averment  that 
the  prisoner  is  a  single  woman ;  and,  therefore,  it  is  not  alleged  that  the 
child  was  illegitimate ;  and,  as  there  is  nothing  to  show  that  the  child 
had  any  name,  the  description  "  not  named"  is  correct. 

Alderson,  B. — Is  it  certain  that  every  child  born  in  lawful  wedlock 
of  necessity  has  a  name  ?  In  ancient  times  we  find  surnames  of  persons 
taken  from  the  personal  qualifications  of  the  individuals  when  adult,  such 
as  Beauclerk. 

Lord  Denman,  C.  J. — The  Court  will  take  time  to.  consider. 

Jan.  30.  Parke,  B.,  after  stating  the  indictment,  now  delivered 
judgment,  as  follows : — If  the  second  count  of  the  indictment  had  charged 
the  prisoner  with  causing  the  death  of  the  deceased  by  a  mere  non- 
feasance, the  neglect  of  her  maternal  duty  towards  her  child,  it  would 
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have  been  bad,  because  the  indictment  ought  to  have  stated  the  child 
to  be  of  such  an  age  or  in  such  a  situation,  as  to  be  unable  to  take 
care  of  itself.  Supposing  an  averment  that  the  child  was  of  tender 
years  would  have  imported  such  an  inability,  there  is  no  averment  in 
this  count  that  the  child  was  of  tender  years,  for  the  reference  in  the 
commencement  of  it  to  the  first  count  does  not  import  that  descrip- 
tion. It  contains  no  more  than  an  averment  that  the  child  was  an 
infant  female,  born  of  the  prisoner's  body,  and  not  named.  (See  the 
*a«81  °P*n*on  °f  ^r"  JU8tice  Patteson  in  *Regina  v.  Martin,  9  C. 
J  &  P.  217.)  But  this  count  charges  the  prisoner  with  a  mis- 
feasance, a  wrongful  act,  in  assaulting  the  child,  and  casting  and 
throwing  her  on  a  dust-heap ;  and  if  the  death  of  the  child  is  traced  to 
this  act,  the  offence  of  manslaughter  is  complete.  Is  it  then  traced  to 
this  wrongful  act?  It  is  alleged,  that  the  prisoner,  having  cast  and 
thrown  the  deceased  on  the  heap  of  dust,  left  her  there,  that  is,  permit- 
ted her  to  continue  there  exposed  to  the  cold  air,  by  means  of  which 
exposure  she  was  benumbed  and  died.  The  exposure,  therefore,  is 
charged  against  the  prisoner,  and  the  death  is  attributed  to  the  exposure. 
It  is  not  expressly  averred  in  this  case  that  the  child  was  of  such  tender 
years,  or  so  feeble,  that  she  could  not  walk  away  and  take  care  of  her- 
self; but  that  is  implied,  for,  if  she  had  been  sufficiently  old  or  strong  to 
do  so,  the  death  would  not  have  arisen  from  the  exposure  by  the  prisoner, 
but  from  the  act  of  the  child  in  not  walking  away  and  taking  care  of 
herself.  Thus  it  is  established,  that,  if,  in  an  action  on  the  case,  a 
neglect  is  charged  against  the  defendant,  by  reason  whereof  the  plaintiff 
had  sustained  damage,  the  question,  whether  the  plaintiff  could  have 
avoided  that  damage  by  the  exercise  of  ordinary  care,  is  always  open  on 
Not  guilty ;  and,  after  verdict,  it  is  presumed  that  the  jury  have  found 
the  fact  of  the  neglect,  and  also  found  that  the  consequential  damage 
was  not  caused  by  the  want  of  ordinary  care  in  the  plaintiff:  Bridge  v. 
Grand  Junction  Railway  Company,  8  M.  &  W.  248,  and  Goldthorpe 
r.  Hardman,  13  M.  &  W.  377.  In  this  case  the  jury  could  not  have 
found  the  prisoner  guilty  without  actually  negativing  the  power  of  the 
child  to  take  care  of  herself,  and  escape  the  consequences  of  the  unlaw- 
ful act  of  the  prisoner,  and  consequently,  after  verdict,  that  fact  most 
be  implied.  I  think,  therefore,  that  the  count  is  good  in  this  respect. 
A  doubt  occurred  to  the  learned  judge,  whether  the  description  of  the 
child,  as  being  "not  named,"  was  sufficient,  *"not  baptised" 
would  not  have  been  enough,  but  "  not  named,"  which  means  that 
she  had  acquired  no  name,  either  by  baptism  or  usage,  appears  to  he 
quite  sufficient.  The  judges,  therefore,  think  that  the  conviction  is  right, 
and  sentence  will  be  passed  at  the  Central  Criminal  Court. 
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BEGINA  v.  HENRY  ALLEN.     Dee.  22, 1843. 

A  man  who,  u  pathic,  committed  sodomy  with  a  boy  of  the  Age  of  twelve  years,  wai  convicted 
of  that  offence,  and  the  Jodgee  held  the  conviction  right 

Sodomy. — The  first  count  of  the  indictment  charged,  that  the  prisoner 
Henry  Allen  "  in  and  upon  one  John  Wood  feloniously  did  lay  his  hands, 
and  then  and  there  feloniously,  wickedly,  diabolically,  and  against  the 
order  of  nature,  had  a  venereal  affair  with  the  said  John  Wood,  and  him 
the  said  John  Wood  then  and  there  feloniously,  wickedly,  diabolically, 
and  against  the  order  of  nature  did  carnally  know,  and  then  and  there 
feloniously,  wickedly,  diabolically,  and  against  the  order  of  nature,  with 
the  said  John  Wood  did  commit  and  perpetrate  the  abominable  and  horrid 
crime  of,"  &c.  The  second  count  charged,  that  the  prisoner  "  feloniously, 
wickedly,  diabolically,  and  against  the  order  of  nature,  was  consenting 
to,  and  did  permit  and  suffer  the  said  John  Wood  feloniously,  wickedly, 
diabolically,  and  against  the  order  of  nature,  to  have  a  venereal  affair 
with  him  the  said  Henry  Allen,  and  then  and  there  feloniously,  wickedly, 
diabolically,  and  against  the  order  of  nature,  to  carnally  know  him  the 
said  Henry  Allen,  and  with  him  the  said  Henry  Allen  then  and  there 
feloniously,  wickedly,  diabolically,  and  against  the  order  of  nature,  to 
commit  and  perpetrate  the  detestable,  abominable,  and  horrid  crime  of," 
&c. ;  "  and  that  the  said  Henry  Allen  did  then  and  there  feloniously, 
wickedly,  diabolically,  and  against  the  order  of  nature,  commit  and  per- 
petrate with  the  said  John  Wood  the  detestable,  abominable,  and  horrid 
crime  aforesaid,"  against  the  statute,  &c. 


♦The  facts  proved  were,  that  the  prisoner  induced  John  Wood, 
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a  boy  of  twelve  yearn  of  age,  to  have  carnal  knowledge  of  his 
person,  the  prisoner  having  been  the  pathic  in  the  crime. 

The  jury  found  the  prisoner  guilty ;  but  the  learned  Baron  doubted 
whether  the  facts  supported  either  count  of  the  indictment,  and  reserved 
the  case  for  the  opinion  of  the  Judges. 


EXCHEQUER  CHAMBER. 

BBFORE  LORD  DENMAN,  C.  J.,  PARKE,  B.,  ALDERSON,  B.,  COLERIDGE,  J., 

and  coltman,  J.     [Jan.  20,  1849.] 

This  case  was  called  on,  but  no  counsel  appeared  to  argue  it,  and  on 
a  subsequent  day  Lord  Denman,  C.  J.,  said,  "  In  thtf  case  of  Henry 
.Allen,  we  are  all  of  opinion  that  the  conviction  is  good." 


vol.  n.— 71 
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BBFORB  UK.    JTISTICB  CBB88WBLL. 


REGINA  v.  THOMAS  ILLIDGE.    Feb.  8. 

A  testing  order  to  taste  wine  in  the  London  Docks,  is  an  order  for  the  delivery  of  goods,  the  fer» 
gery  of  which  is  a  felony  within  the  stat  1  Will.  4,  e.  66,  s.  10. 

At  the  London  Docks,  a  person  bringing  a  tasting  order  from  a  merchant  haying  wine  there, 
is  not  allowed  to  taste  till  the  order  has  the  signature  of  a  clerk  of  the  Company  across  it  A. 
uttered  a  tasting  order  with  the  merchant's  name  forged  to  it,  by  presenting  it  to  the  Com- 
pany's clerk  for  his  signature  across  it.  The  clerk  refused  to  sign  it : — Held,  that,  in  this  state, 
the  order  was  a  forged  order  for  the  delivery  of  goods. 

Forgery. — The  prisoner  was  indicted  for  feloniously  uttering  a  forged 
warrant  for  the  delivery  of  goods,  with  intent  to  defraud  the  London 
Dock  Company.  In  two  other  counts  the  instrument  was  described  as 
a  forged  order  for  the  delivery  of  goods ;  and  a  forged  request  for  the 
delivery  of  goods ;  and  in  other  counts  the  intent  was  laid  to  be  to  defraud 
Samuel  Vincent  and  another. 

It  was  proved  that  the  prisoner,  on  the  9th  of  January,  1849,  went  to 
the  London  Docks,  and  presented  to  a  clerk  in  the  service  of  the  Dock 
Company,  in  the  Crescent  vault  wine  department,  a  document  called  a 
tasting  order,  of  which  the  following  is  a  copy : — 

"1242 

S.  32.        To  the  Cooper. 

Vault,  London  Docks,  184  . 
Permit  self  and  company  to  taste  wines. 
Ex-Traveller  Capt.  Austen  @  Cadiz.  / 

Entered  by  Williams,  May  /48. 

Butts. 


Mark 

No. 

Da 
*  P 

112/ 
114 

Vincent  k  Pogfa. 


Tasted  Casks  Nos. 

Sampled         Ditto 


Shown 


by{ 


*8721  *^  was  Prove(*  ^at  the  course  of  business  at  the  London  Docks, 
with  reference  to  such  orders,  is,  that  the  merchant  who  has  wine  in 
the  vaults,  and  wishes  to  enable  a  party  to  taste  it,  gives  an  order  in  the 
form  set  out.  It  is  then  taken  to  the  clerk,  as  before  mentioned,  and  he 
writes  his  name  across  it,  and  when  it  has  been  so  signed  by  him,  but  not 
otherwise,  the  coopers  of  the  Company  are  authorized  to  act  upon  it,  and 
allow  the  party  presenting  it  to  taste  the  wines  described  in  it  The 
instrument  in  question  was  presented  to  the  clerk  for  his  signature,  bat  he* 
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suspecting  it  was  not  genuine,  refused  to  sign  it,  and  said  he  must 
first  send  to  Vincent  &  Pugh.  The  prisoner  said  he  would  return  in  half 
an  hour,  and  went  away,  but  did  not  return.  It  was  proved  that  the 
signature,  "  Vincent  &  Pugh,"  was  a  forgery,  and  that  the  prisoner  knew 
that  it  was  so. 

Huddleston,  for  the  prisoner,  objected,  first,  that  a  tasting  order  coulc1 
not  be  considered  an  order  for  the  delivery  of  goods ;  and  secondly,  that 
this  never  was  a  perfect  order,  nor  was  it  uttered  as  such,  but  was  handed 
to  the  clerk  for  his  signature,  in  order  that  it  might  become  an  available 
tasting  order. 

Cresswell,  J.,  reserved  these  points  for  the  consideration  of  the 
Judges.  Verdict — Guilty. 

Ballantine,  for  the  prosecution. 

Huddleston,  for  the  prisoner. 

[Attorneys —  W.  C.  Humphreys,  and  Pelham."] 


EXCHEQUER  CHAMBER. 

BEFORE  WILDE,  C.  J.,  ALDERSON,  B.,  WIGHTMAN,  J.,  ROLFE,  B.,  CRESSWELL, 
J.,  AND  PLATT,  B.      [April  30.] 

Huddleston,  for  the  prisoner. — I  submit,  first,  that  a  tasting  order  is 
not  an  order  for  the  delivery  of  goods ;  *and,  secondly,  that  this  r*070 
order  was  not  a  complete  instrument,  as  it  had  not  been  signed 
by  the  clerk  of  the  Company.  On  the  first  point,  I  apprehend  that 
submitting  an  article  to  either  of  the  senses,  taste,  smell,  sight,  or  hear- 
ing, is  not  a  delivery  of  it. 

Wilde,  C.  J. — Some  of  these  do  not  destroy  or  deteriorate  the  article. 

Huddleston. — Suppose  that  it  were  some  strong  scent,  which  evapora- 
ted on  the  thing  being  opened,  would  that  be  a  delivery  of  goods  ? 

Wilde,  C.  J. — If  there  was  an  order  to  a  cook-shop  to  give  a  poor 
man  a  dinner,  would  not  that  be  an  order  or  a  request  for  the  delivery 
of  goods  ?     This  is  for  a  glass  of  wine. 

Huddleston.  —  If  this  were  an  order  to  deliver  samples,  I  admit 
it  would  be  so,  because  the  person  may  do  what  he  chooses  with  them. 
Here  he  only  has  the  wine  for  the  sole  purpose  of  tasting  it,  and  would 
not  be  allowed  to  carry  it  away.  He  has,  therefore,  only  a  limited  control 
over  it.  The  other  point  is,  that,  until  this  order  was  signed  by  the  clerk, 
it  was  an  imperfect  instrument :  as,  until  it  was  so  signed  it  had  no  effect 
-whatever.  It  appears  from  East's  Pleas  of  the  Crown,(a)  that  an  order 
must  be  made  by  one  having  authority  to  command :  a  request  imports 
an  asking  not  compulsory  on  the  person  asked ;  and  the  distinction 
between  a  warrant  and  an  order  is  taken  by  Mr.  Justice  Wightman,  in 
the  case  of  Regina  v.  Williams,  ante,  p.  51.     A  defective  or  incomplete 

(a)  2  East,  P.  C.  936. 
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instrument  is  not  the  subject  of  forgery :  Rex  v.  Randall,  Ross,  k  R. 
C.  C.  195,  Rex  v.  Richards,  Id.  193,  Rex  v.  Pateman,  Id.  455.(a)  This 
♦8741  **  ^e  case  °^  a  ^rm  &vmS  an  or<fcr  *for  themselves  to  taste,  they 
J  having  no  authority  to  taste  their  own  wine  without  the  signature 
of  the  clerk  of  the  Company.  An  order,  too,  must  be  on  some  one  who 
had  a  disposing  power  over  the  goods,  which  the  cooper  had  not. 

Ballantine9  for  the  prosecution. — I  submit  that  the  document  is  an 
order*  on  the  Dock  Company,  a  warrant  on  the  Dock  Company,  and  t 
request  to  the  cooper.  It  was  obligatory  on  the  Dock  Company,  as  they 
could  not  legally  refuse  to  let  a  merchant  taste  his  own  wine ;  but  if  it 
were  not  so,  it  is  a  warrant  which,  although  not  obligatory  on  the  person 
to  whom  it  is  addressed,  is  such  an  authority  to  him,  that,  if  he  chooses 
to  act  upon  it,  it  is  a  good  justification  to  him,  as  between  him  and  the 
person  who  sends  it. 

Platt,  B. — The  signing  of  the  clerk  is  an  act  of  the  Company.  Can 
an  act  of  the  Company  be  necessary  to  give  validity  to  an  order  on  the 
Company  ? 

Ballantine. — The  signature  of  the  clerk  is  for  the  protection  of  the 
Company,  as  they  would  be  liable  if  they  attended  to  forged  orders. 

Platt,  B. — The  practice  at  the  Bank  of  England,  as  to  the  transfer 
of  stock,  in  some  degree  illustrates  this.  The  attorney  is  not  allowed  to 
act  till  he  has  signed  the  form  at  the  back  of  the  power  of  attorney, 
demanding  to  act,  but  the  offence  of  forging  a  power  of  attorney  would 
be  complete  without  that. 

Alderson,  B. — An  order  for  the  delivery  of  goods  is  given  when  the 
party  has  a  right  to  have  the  goods  delivered ;  a  warrant  is,  when  the 
person  has  a  right,  and  warrants  the  person  who  has  the  goods,  to  deliver 
them,  as  far  as  he  is  concerned ;  and  the  request  is,  when  the  maker  of 
it  has  no  interest  in  the  goods  at  all. 

*R7*n  *  Huddleston,  in  reply. — This  document  would  have  been  an 
J  order  if  it  had  been  signed  by  the  merchant  and  the  clerk  ;  bat 
as  it  purports  to  be  signed  by  the  merchant  only  it  is  incomplete,  and 
if  genuine,  would  have  been  an  incomplete  order,  and  therefore  an  invalid 
instrument  until  it  had  been  signed  by  the  clerk. 

June  23.  Wilde,  C.  J.,  delivered  judgment. — Upon  consideration,  we 
are  of  opinion  that  the  conviction  in  this  case  was  right.  The  first 
question  is,  whether  the  instrument  which  the  prisoner  uttered,  knowing 
it  to  be  forged,  was  an  order.  It  was  directed  to  a  cooper  at  a  particu- 
lar vault  in  the  London  Docks,  and  purported  to  be  signed  by  the  owner 
of  wine  in  that  vault,  and  was  in  this  form :  "  Permit  self  and  company 
to  taste  wines,  ex  Traveller,"  &c. ;  which  must  mean,  permit  the  part; 
signing,  and  company,  to  taste.  The  order,  therefore,  to  the  cooper,  to 
permit  the  wines  to  be  tasted,  was  given  by  that  party.  It  is  true  that 
the  order  was  presented  by  the  prisoner  to  a  clerk  of  the  Company,  ia 

(a)  And  see  the  cue  of  Reg.  ▼.  Turjrin,  Mite,  p.  820. 
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order  that  be  might  also  affix  his  name  to  it,  and  without  his  signature 
the  cooper  had  no  authority  to  obey  the  order.  But  it  was  not  the  less 
an  order  because  the  cooper  had  no  authority  to  obey  it.  Again,  assum- 
ing that  the  signatures  of  both  the  merchant  and  the  clerk  of  the  Com- 
pany were  necessary  to  make  a  perfect  and  efficient  order,  it  would  be 
an  order  by  each  as  soon  as  his  signature  was  affixed.  If  a  promissory 
note  were  made  payable  to  A.  and  B.,  not  in  partnership,  or  their  order, 
so  that  the  signature  of  both  would  be  requisite  to  make  an  efficient  endorse- 
ment, a  party  forging  the  endorsement  of  A.,  and  uttering  the  instrument 
to  B.,  for  the  purpose  of  procuring  his  signature,  would  be  guilty  of  utter- 
ing a  forged  endorsement :  (  Winterbottom's  case,  1  Den.  C.  G.  R.  41,  ancj 
ante,  p.  37.)  Upon  the  same  principle,  in  this  case  we  think  that  the  pri- 
soner was  guilty  of  uttering  a  forged  order.  The  next  question  is,  whether 
it  can  *be  considered  as  an  order  for  the  delivery  of  goods.  Now,  r+Qfa 
although  it  is  true  that  the  quantity  delivered  for  the  purpose  of 
tasting  is  very  small,  yet  it  is  impossible  to  say  that  it  is  not  an  order 
for  the  delivery  of  some  wine ;  and,  as  we  cannot  apply  the  principle  of 
de  minimis  non  curat  lex  to  such  a  transaction,  we  feel  bound  to  say  that 
it  was  an  order  for  the  delivery  of  goods,  and  that  the  verdict  of  guilty 
was  right.  Conviction  affirmed. 

m 

MAY  SESSION,  1849. 

BBFOBE  EDWARD  BULLOCK,   ESQ.,  COMMISSIONER. 


REGINA  v.  ELIZA  COOPER.    May  12. 

An  indictment  charged  that  A.,  intending  to  burthen  the  parish  of  B.,  did  unlawfully  con- 
vey  a  child  of  tender  age  into  that  parish,  and  in  a  highway  there  did  unlawfully  leave  and 
desert  the  child,  on  the  ground  there,  such  child  being  of  such  tender  age  as  to  be  unable  to 
take  care  of  herself : — Held  bad,  as  not  charging  any  criminal  offence. 

Misdemeanor. — The  second  count  of  the  indictment  charged,  that  the 
defendant,  "  being  an  evil  disposed  person,  and  intending  to  injure  pnd 
aggrieve  the  inhabitants  of  the  parish  of  Barking,  in  the  county  of  Essex, 
and  unjustly  to  burthen  the  said  parish  with  the  charge  and  maintenance 
of  a  certain  female  child  of  very  tender  age,  to  wit,  of  the  age  of  one 
month,  whose  name  to  the  jurors  aforesaid  is  unknown,  which  she  the 
said  Eliza  Cooper  had  in  her  care  and  custody,  afterwards,  to  wit,  on, 
&c,  with  force  and  arms  unlawfully  and  injuriously  did  take,  carry,  and 
convey  the  said  female  child  which  she  so  had  in  her  care  and  custody, 
into  the  said  parish  of  Barking,  in  the  county  of  Essex,  and  within  the 
jurisdiction  of  the  said  Court,  and  then  and  there  in  a  certain  open  and 
public  place  and  common  queen's  highway  there,  called  Barley  Lane,  to 
wit,  about  the  hour  of  eight  in  the  evening  of  the  same  day,  unlawfully 
did  leave  and  desert  the  said  child  upon  the  ground  of  and  in  the  said 

3B 
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^~. 7-  lane,  contrary  to  her  *duty  in  that  behalf,  the  said  child  being  of 

J  such  tender  age  as  aforesaid,  and  unable  to  take  care  of  herself; 

against  the  peace,"  &c.     The  first  count  of  the  indictment  alleged  the 

child  to  be  the  prisoner's  own  child ;  but  there  was  no  evidence  to  show 

that,  nor  how  the  child  came  under  the  defendant's  care  and  custody. 

Verdict — Guilty  on  the  second  count  of  the  indictment, 

but  not  guilty  on  the  first  count. 


The  learned  Commissioner  doubted  whether  the  second  count  of  the 
indictment  was  sufficient  in  law,  and  reserved  the  case  for  the  considen- 
tion  of  the  Judges. 


EXCHEQUER  CHAMBER. 

BEFORE   LORD  DENMAN,  0.   J.,   PARKE,  B.,   PATTESON,  J.,   COLTMAJT,  J., 
AND  VAUGHAN   WILLIAMS,  J.      [June  2.] 

This  case  was  not  argued. 

Lord  Denman,  C.  J. — The  second  count  of  this  indictment  charges  no 
offence.  It  alleges  that  she  left  a  child  in  a  certain  parish,  she  intend* 
ing  to  burden  that  parish ;  but  no  ill  usage  of  the  child  is  charged. 

Parke,  B. — The  indictment  does  not  even  allege  that  the  child  was 
settled  elsewhere ;  and,  with  regard  to  the  want  of  care  of  the  child, 
it  does  not  aver  that  the  child  received  any  damage,  or  was  likely  to 
do  so. 

Pattbson,  J.,  Coltman,  J.,  and  Vaughan  Williams,  J.,  concurred. 

Judgment  arrested. 


♦878]  *AUGUST  SESSION,  1849. 


BEFORE   MR.   JUSTICE   ERLE. 


REGINA  v.  HENRY  SMYTHIES.    Aug.  22. 

A.  was  indicted  at  the  Central  Criminal  Court  for  a  forgery  at  common  law.  He  bad  bees 
on  ball,  and,  immediately  before  the  trial  commenced,  had  surrendered  in  discharge  of  his  US. 
There  was  no  eridence  that  A.  had  committed  the  forgery  within  the  jurisdiction  of  that  court; 
but,  held,  that  he  was  triable  there,  as  being  "  in  custody"  within  the  jurisdiction,  under 
the  stat  1  WilL  4,  c.  66,  s.  24. 

Forgery. — The  defendant  was  charged  in  the  first  count  of  the  indict- 
ment with  forgery  at  common  law,  in  having  forged  a  consent  of  Richard 
Soden  to  act  as  next  friend  to  infant  parties  in  a  Chancery  suit,  MUe* 
v.  Miles,  with  intent  to  defraud  Richard  Soden ;  and  a  second  count 
charged  him  with  having  uttered  the  consent,  knowing  it  to  be  forged, 
with  the  like  intent. 
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It  appeared  that  the  defendant,  the  infants,  and  Mr.  Soden,  all  lived 
in  Buckinghamshire,  and  that  the  uttering  of  the  consent  was  by  the 
defendant  producing  it  before  Mr.  Baines,  the  Taxing  Master,  at  his 
office  in  Staple's  Inn,  London ;  but  there  was  no  evidence  at  all  to  show 
where  the  forged  instrument,  or  any  part  of  it,  was  written,  but  evidence 
was  given  that  the  defendant  had  said  that  he  had  written  it. 

The  forged  instrument  was  as  follows : — 

"In  Chancery. 

"  Miles  against  Miles. 
"  I  hereby  consent  to  be  next  friend  to  the  infants,  for  the  purposes 
of  this  suit.  u  Richard  Soden." 

It  was  proved  by  Mr.  Soden,  that  he  never  signed  the  paper,  but  had 
said  to  the  defendant,  that  he  was  very  willing  to  do  all  he  could  for  the 
children,  but  would  not  make  himself  responsible  for  any  costs. 

The  defendant  had  been  on  bail,  and  surrendered  in  *  discharge  r*g7g 
of  his  bail,  immediately  before  the  commencement  of  the  present 
trial. 

W.  H.  Cooke,  for  the  defendant,  submitted,  that,  as  to  the  forgery 
there  was  no  evidence  that  it  was  committed  within  the  jurisdiction  of 
this  Court,  or  that  the  defendant  was  in  custody  within  the  jurisdiction 
of  the  Court,  he  not  having  surrendered  till  the  moment  of  trial,  which 
would,  as  he  submitted,  not  satisfy  the  terms  of  the  stat.  1  Will.  4,  c. 
66,  8.  24,  which  made  persons  charged  with  forgery  triable  in  the  juris- 
diction in  which  they  were  in  custody ;  and,  with  respect  to  the  uttering, 
it  had  been  held,  in  the  case  of  Regina  v.  BouU,  ante,  p.  604,  that  the 
uttering  of  a  forged  instrument,  which  was  only  the  subject  of  forgery 
at  common  law,  was  no  offence. 

Byles,  Serjt.,  for  the  prosecution,  contended,  that  the  surrender  of 
the  defendant  to  take  his  trial  was  a  sufficient  custody  to  give  the  Court 
jurisdiction. 

Erle,  J. — I  am  of  opinion  that  there  is  evidence  to  go  to  the  jury, 
both  as  to  the  forgery  and  uttering ;  but  I  will  reserve  the  question  as 
to  the  jurisdiction,  if  it  should  become  necessary. 

The  jury  found,  as  to  the  first  count,  that  the  def#dant  "  was 
guilty  of  forgery,  but  that  there  was  no  evidence  of  its 
having  been  done  within  the  jurisdiction  of  the  Court;  and, 
as  to  the  second  count — Guilty." 


Erl£,  J.,  reserved  the  case  for  the  opinion  of  the  Judges,  on  the 
questions,  "First,  was  the  defendant  indicted  when  he  was  in  custody, 
within  the  stat.  1  Will.  4,  c.  66,  s.  24,  he  not  being  shown  to  be  in  cus- 
tody till  the  time  of  the  *trial?  If  not,  Secondly,  is  the  uttering  r*Qg(» 
a  forged  instrument  with  intent  to  defraud,  where  the  forgery  is 
a  misdemeanor  at  common  law,  a  misdemeanor  ¥' 
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Byle*,  Serjt.,  Bodkin,  and  KuddUston,  for  the  prosecution. 
W.  H.  Cooke  and  Robinson,  for  the  defendant. 

[Attorneys,  W.  C.  Humphrey*,  and  Baine*.] 


EXCHEQUER  CHAMBER. 

BEFORE  POLLOCK,  C.  B.,  PARKE,  B.,  WIGHTMAN,  J.,  PLATT,  B.t  AND 
TALPOURD,  J.      [Nov.  20.] 

Keating,  for  the  defendant. — The  forgery  is  not  shown  to  have  been 
committed  within  the  jurisdiction  of  the  Central  Criminal  Court. 

Parke,  B. — Why  is  the  conviction  not  good  on  the  first  count?  The 
defendant  was  in  custody  within  the  jurisdiction  at  the  time  of  the  trial 
It  is  exactly  like  the  case  of  Regina  v.  Whiley. 

Keating. — It  appears  by  the  report  of  that  case,  in  Mr.  Moody's 
Crown  Cases,  vol.  2,  p.  186,  that  the  conviction  was  there  held  to  be 
wrong. 

Parke,  B. — It  is  erroneously  reported  by  Mr.  Moody.  The  conric- 
tion  was  held  right.  It  was  a  decision  of  Lord  Chief  Justice  Tindal, 
myself,  Baron  Alderson,  Mr.  Justice  Bosanquet,  Mr.  Justice  PatUxM, 
Baron  Ghurney,  Mr.  Justice  Coleridge,  Mr.  Justice  Coltman,  and  Mr. 
Justice  Maule. — Lord  Denman  thought  the  conviction  wrong. 

Pollock,  C.  B. — Lord  Abinger  also  seems  to  have  agreed  with  the 
majority. 

♦8811       *Kuddleston. — In  Carrington  and  Kirwan,(a)  the  case  is  re- 
ported  as  your  Lordship  has  stated  it. 

Parke,  B. — That  is  the  correct  report. 

Keating. — In  the  present  case  the  jury  find  the  defendant  guilty  of 
the  forgery,  but  not  within -the  jurisdiction  of  the  Court.  I  submit  that 
that  is  a  special  verdict. 

Pollock,  C.  B. — It  is  a  verdict  of  guilty,  with  a  memorandum  as  to 
this.     A  special  verdict  would  not  be  argued  here. 

Keating. — I  was  misled  by  the  report  in  Moody's  Crown  Cases.(ft) 

(a)  Ante,  V^  1,  p.  150. 

(6)  In  the  report  of  the  cue  of  Regina  v.  Whiley,  %  M.  C.  C.  186, 100,  it  is  stated  that  eight  of 
the  Judges  held  the  conviction  wrong;  but  in  a  corrigendum  inserted  on  a  slip  (Id.  p.  I),  Mr. 
Moody  directs  the  words  "  conviction  wrong,"  to  be  struck  out,  and  instead  the  following  word* 
to  be  inserted,  "  indictment  bad  per  se  ,*  but  all  the  Judges,  except  Lord  Denman,  C.  J.,  held  ta« 
objection  cured  by  the  caption,  plea,  Ac,  and  the  conviction  good  on  the  whole  record/* 

The  case  of  Regina  v.'  Whiley  was  considered  at  two  meetings  of  the  Judges ;  the  oue  in  M.  T- 
1840,  the  other  in  H.  T.,  1841.  Two  questions  were  considered  by  their  Lordship*:  fir*t,  whe- 
ther the  indictment  alone  sufficiently  showed  jurisdiction ;  and  secondly,  if  it  did  not.  whether, 
when  the  record  was  made  up,  the  jurisdiction  would  not  sufficiently  appear.  Parke,  B..  AU*- 
eon,  B.,  and  Maule,  J.,  were  of  opinion  that  the  indictment  alone  sufficiently  showed  jari«ilicti*ra : 
Lord  Denman,  C.  J.,  Tindal,  C.  J.,  LittledaU,  J.,  Boeanquet,  J.,  Pattern*,  J..  Gnrney,  B-.  fW*- 
ridge,  J.,  and  Coliman,  J.,  being  of  a  contrary  opinion ;  but  all  their  Lordships,  with  the  excep- 
tion of  Lord  Denman,  C.  J.,  and  Littledale,  J.,  were  of  opinion  that  when  the  record  was  tu*J<r 
up,  the  jurisdiction  would  sufficiently  appear,  and  they  therefore  held  the  conviction  ri^ht.  l.-rl 
Denman,  C.  J.,  was  '  f  a  contrary  opinion  on  this  point,  and  Littledale,  J.,  entertained  doutits  «a  ik 
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Parke,  B. — That  is  quite  wrong,  which  is  very  seldom  the  case  with 
any  report  of  Mr.  Moody's. 

Judgment  for  the  Grown  on  the  first  count. 


♦SEPTEMBER  SESSION,  1849.  [*882 


BEPORE  BARON  PLATT  AND   MR.  JUSTICE  VAUGHAN  WILLIAMS. 


REGINA  tr.  THOMAS  SMITH.     Septal. 

A  letter,  written  to  a  banker,  stating  that  it  U  intended  by  a  cracksman  to  burn  his  books  and 
cause  his  bank  to  stop,  and  that,  if  2502.  are  put  in  a  certain  place,  the  writer  of  the  letter 
will  prevent  the  mischief;  but  if  the  money  is  not  put  there,'  it  will  happen,  is  a  letter  de- 
manding money  with  menaces  within  the  stat.  7  A  8  Geo.  4,  o.  20,  s.  8. 

On  a  case  reserved  for  the  opinion  of  the  judges,  counsel  can  only  argue  the  question  stated 
in  the  case,  upon  the  facts  stated  in  the  case,  and  cannot  go  beyond  that;  but  if,  in  the  statement 
of  any  such  case,  any  material  fact  has  been  omitted,  the  counsel  should*,  before  the  time  of  the 
argument,  apply  to  the  judge  who  tried  the  case,  to  have  such  fact  inserted. 

Threatening  Letter. — The  prisoner  was  indicted,  under  the  stat. 
7  &  8  Geo.  4,  c.  29,  s.  8,  for  having  knowingly  and  feloniously  sent  to 
Sir  Walter  Rockcliff  Farquhar,  Bart.,  and  others,  a  letter  directed  to 
them  by  the  names  and  description  of  Messrs.  Herries,  Farquhar,  &  Co., 
St.  James's  street,  demanding  money  of  and  from  them,  with  menaces, 
and  without  any  reasonable  or  probable  cause ;  against  the  form  of  the 
statute.     The  letter  was  as  follows : — 

"  Gentlemen, — Tou  say  that  B.  0.  N.  will  accede  to  the  terms 
proposed,  and  send  part  of  the  means  to  any  place  which  may  be 
named.  Tou  would  have  had  an  answer  yesterday,  but  was  prevented. 
If  you  act  honourably  with  me,  and  not  by  any  means  deceive  me,  or 
allow  any  spy  to  watch  me,  I  will  save  you  or  perish  in  the  attempt, 
though  I  hazard  my  life  in  so  doing.  I  must  have  means  sufficient  at 
my  disposal  without  delay,  or  all  will  be  lost.  I  am  fully  assured  that 
20,0007.  would  not  cover  the  horrid  catastrophe,  which  would  not  only 
stop  your  bank  for  a  time,  but,  perhaps,  for  ever,  as  the  bo^ts  would  be 
all  destroyed.  The  match,  that  most  dreadful  and  last  resource,  has 
been  contemplated  by  the  cracksman  or  captain  of  this  most  horrid  gang, 
which  I  fervently  pray  to  be  relieved  from.  I  have  never  yet,  so  help 
me  God,  done  a  deed  I  am  afraid  or  ashamed  of;  and  the  only  way  I 
can  privately  obtain  means  will  be  the  following : — At  the  London  end 
of  Kensington  Gardens,  on  the  Knightsbridge  *side,  there  is  a  r*ooo 
dyke  slope,  which  divides  the  Gardens  from  the  Park  and  a  car-  *■ 
riage  road,  where  the  roads  meet  as  you  turn  to  ride  or  drive  across  the 
bridge.  It  is  a  short  distance  from  the  first  lodge  where  the  keeper 
remains  within  the  gardens.  On  looking  up  the  dyke,  you  will  see  large 
iron  pipes  which  convey  water  into  the  pond.     A  large  elm-tree  stands 

vol.  ii.— 72  3  B  2 
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in  the  middle  of  this  road  betwixt  the  Park  and  Gardens.  There  is 
sufficient  room  under  the  first  pipe  to  conceal  a  small  bag.  If  you  will, 
therefore,  send  a  man  you  can  confide  in,  and  lodge  beneath  that  pipe 
250  sovereigns,  unseen  by  mortal  eye,  I  swear  most  solemnly  by  Al- 
mighty God,  to  prevent  the  evil,  if,  when  I  have  completed  my  task, 
and  inform  you  all  is  safe,  or  denounce  the  villains,  you  will  let  me  hare 
250  more,  which,  if  God  prosper  me,  I  will  repay  with  gratitude,  as  I 
cannot  get  into  business  for  less  than  5002.  to  obtain  a  respectable  living. 
Let  the  money  be  lodged  to-morrow  (Saturday)  morning,  by  half  past 
eleven  o'clock,  but  not  one  moment  sooner,  and  all  shall  be  well  with 
you ;  but  if  I  am  at  at  all  deceived  in  any  possible  way,  all  must  fall 
upon  yourselves." 

At  the  close  of  the  case  for  the  prosecution, 

Bodkin,  for  the  prisoner,  submitted,  that  the  letter  set  forth  in  the 
indictment  did  not  amount  to  a  letter  demanding  money  with  menaces, 
within  the  meaning  of  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  8. 

Platt,  B.,  and  Vauqhan  Williams,  J.,  both  thought  that  it  did ;  bat 
reserved  the  case  for  the  consideration  of  the  Judges,  on  the  question, 
"  whether  the  letter  was  such  as  to  be  within  the  statute." 

Bodkin  addressed  the  jury  for  the  prisoner,  and  contended,  that,  on 
♦8841   *^e  evidence  in  the  case,  there  was  no  ^sufficient  proof  that  the 
J  prisoner  was  the  person  who  had  sent  the  letter. 

Verdict — Guilty. 

Ballantine,  for  the  prosecution. 

Bodkin,  for  the  prisoner. 

[Attorneys,  Bush  $  Mulling*,  and  Wontner.] 


EXCHEQUER  CHAMBER. 

BEFORE  WILDE,  C.  J.,  ALDERSON,  B.,  WIGHTMAN,  J.,  PLATT,  B.,  AOT> 
VAUGHAN  WILLIAMS,  J.      [Jan.  19,  1850.] 

Bodkin,  for  the  prisoner. — This  indictment  is  founded  on  the  stat  7 
k  8  Geo.  4,  c.  29,  s.  8 ;  and  I  submit,  that  the  question,  whether  this 
letter  was  one  which  was  within  the  statute  or  not,  should  have  been  left 
to  the  jury.  In  a  series  of  authorities  on  a  former  statute  on  this  sub- 
ject, it  is  laid  down,  that  whether  a  letter  be  a  threatening  letter  or  not 
is  a  question  for  the  jury. 

Wightman,  J. — You  are  not  at  liberty  to  go  into  that,  as  the  case  is 
stated  for  our  opinion. 

Wilde,  C.  J. — If  the  case  is  not  fully  stated,  you  should  have  applied 
to  the  learned  Judge  who  tried  it,  to  insert  what  you  wish. 

Bodkin. — I  did  not  know  that  a  case  reserved  for  the  opinion  of  the 
Judges  could  be  amended. 
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Wilde,  C.  J. — The  bar  should  "well  understand,  that,  if  there  is  any 
material  omission  in  a  case  reserved,  the  counsel  should,  before  the  case 
comes  on  for  argument,  apply  to  the  learned  Judge  who  tried  it,  to  insert 
the  matter  omitted.  I  have  had  such  applications,  and  I  have  acceded 
to  them.  With  respect  to  these  cases,  there  can  be  only  *one  r*ooc 
object,  which  is,  that  the  points  should  be  raised  in  as  complete  a 
manner  as  possible. 

Bodkin. — May  I  not  ask  to  have  the  case  altered  in  this  respect  ? 

Wightman,  J. — You  should  have  gone  to  the  jury  on  the  question, 
whether  this  was  a  letter  within  the  statute,  or,  at  all  events,  have  asked 
to  do  so. 

Wilde,  C.  J. — Tou  are  here  only  at  liberty  to  argue  the  question  stated 
in  the  case,  upon  the  facts  stated  in  the  case. 

Bodkin. — The  letter  does  not  contain  any  menace  of  the  writer ;  and  I 
apprehend  that  the  true  rule  is  that  laid  down  by  Lord  Mlenborough  in  the 
case  of  Rex  v.  Southerton,  6  East,  126,  in  which  his  Lordship  says  (p. 
140,  141),  "  To  obtain  money  under  a  threat  of  any  kind,  or  to  attempt 
to  do  it,  is,  no  doubt,  an  immoral  action ;  but,  to  make  it  indictable,  the 
threat  must  be  of  such  a  nature  as  is  calculated  to  overcome  a  firm  and 
prudent  man."  "  It  must  be  a  threat  of  such  a  kind  as  will  sustain  an 
indictment  at  common  law,  according  to  one  case,  either  attended  with 
duress,  or,  according  to  others,  such  as  may  overcome  the  ordinary  free 
will  of  a  firm  man,  and  induce  him,  from  fear,  to  part  with  his  money." 
The  letter  in  the  present  case  much  resembles  that  in  the  case  of  Rex  v. 
Pickford,  4  C.  &  P.  227,  which  was  held  not  to  be  a  threatening  letter 
within  the  statute. 

Ballantine,  for  the  prosecution. — That  case  is  also  reported  in  Greaves's 
edition  of  Russell  on  Crimes.(a)  Mr.  Greaves  was  counsel  for  the  pro- 
secution, and  he  adds  a  manuscript  note  of  Mr.  Justice  Bayleyy{p)  that 
"  Tindal,  C.  *J.,  Garrow,  B.,  Park,  J.,  and  Bosanquet,  J.,  thought  r*oog 
this  a  letter  demanding  money  with  menaces ;  the  other  eight 
Judges  inclined  to  a  contrary  opinion." 

Vaughan  Williams,  J. — It  may  be,  that  in  that  case  the  Judges 
thought  that  there  was  no  demand,  and  that  there  was  a  doubt  whether 
there  was  a  threat. 

Alderson,  B. — Just  consider  this  expression :  "  If  I  am  at  all  deceived 
in  any  possible  way,  all  must  fall  upon  yourselves."  We  need  not  decide 
anything  about  the  case  of  Rex  v.  Pichford,  and  yet  may  hold  this  to  be 
a  threatening  letter. 

Bodkin,  in  reply. — If  this  letter  was  a  true  communication,  it  is  a  meri- 
torious one.  If  it  was  a  false  communication,  it  is  an  attempt  to  get 
money  by  a  false  statement ;  but  it  contains  no  menace  on  the  part  oi 
the  prisoner,  and  does  not  contain  such  a  threat  as  would  affect,  or  b* 
likely  to  affect,  any  banker  with  the  smallest  apprehension. 

(a)  VoL  2,  p.  716.  (6)  Id.  p.  717,  n.  (6). 
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Wilde,  C.  J. — I  cannot  persuade  myself  into  a  doubt  that  this  letter 
contains  that  sort  of  demand  which  this  Act  of  Parliament  contemplates- 
The  question  is,  whether  money  is  asked,  and  whether,  in  the  event  of 
its  not  being  given,  the  person  written  to  is  told  that  mischief  will  happen. 
My  learned  Brothers  and  myself  all  think  that  the  provisions  of  the  Act 
of  Parliament  are  satisfied  by  a  letter  asking  money,  and  using  expres- 
sions calculated  to  make  the  other  person  part  with  it  against  his  will, 
under  the  impression  that  mischief  will  happen  if  the  application  for  the 
money  is  not  complied  with.  A  passage  has  been  cited  from  Lord  Etten- 
borough,  to  show  that  the  threat  must  be  such  as  to  affect  a  firm  man. 
This,  we  think,  rather  refers  to  the  nature  of  the  threat  than  to  the 
strength  of  the  nerves  of  the  person  threatened.  The  writer  of  this  letter 
*«ftTl  threatens  cracksmen,  which,  I  presume,  means  "burglars,  the 
J  burning  of  a  banker's  books,  and  the  stopping  of  his  bank  ;  and 
the  writer  says,  "  If  you  give  me  money  it  shall  not  happen ;  if  you  do 
not  give  it,  it  will."  Now,  without  at  all  interfering  with  PicJtfor€T$ 
case  (for  the  case  of  every  letter  must  depend  much  on  its  own  circum- 
stances), I  think  that  a  letter,  in  which  the  writer  says  that  a  certain 
evil  will  happen  to  you  if  you  do  not  give  me  money  to  prevent  it,  but  if 
you  do  give  the  money,  it  will  not  happen,  is  within  the  Act  of  Parlia- 
ment that  has  been  referred  to,  and  my  learned  Brothers  authorise  me 
to  say,  that  their  opinions  coincide  with  my  own.  The  conviction  must 
be  affirmed.  Judgment  for  the  Crown. 

OCTOBER  SESSIONS,  1849. 


BEFORE  POLLOCK,  C.  B.,  MAULE,  J.,  AND  CRESSWELL,  J. 


REGINA  v.  FREDERICK  GEORGE  MANNING  and  MARIA 
his  Wife.     Oct.  25. 

An  alien  woman,  who  has  married  a  British  subject,  is  not  entitled,  on  her  trial  for  a  felony,  to 
be  tried  by  a  jury  de  medietate  linguss. 

Whether  an  alien,  who  is  indicted  jointly  with  a  Briton  subject  for  a  felony,  thereby  loses  the 
privilege  of  being  tried  by  a  jury  de  medietate  linguae — quaere. 

[But  held,  in  Swetuden'i  catty  14  St  Tr.  569,  that  he  did  not;  BarrJt  com,  Moore,  557,  semo.  cout.] 

If  husband  and  wife  jointly  commit  a  murder,  both  are  equally  amenable  to  the  law,  as  the  doe- 
trine  of  presumed  coercion  of  the  wife  does  not  apply  in  cases  of  murder.  So  also  a  wife  is 
amenable  as  an  accessary  before  the  fact  to  a  murder  committed  by  her  husband ;  but  if  the 
only  part  she  took  in  the  transaction  was  in  harbouring  and  comforting  her  husband  after  the 
crime  was  committed,  she  is  not  liable  as  an  accessary  after  the  fact 

If  a  person  knowingly  invite  another  to  a  certain  place  in  order  that  he  may  be  murdered,  and 
he  be  murdered  accordingly,  that  would  constitute  such  person  an  accessary  before  the  fact  to 
the  murder. 

Tn  indicting  a  person  for  felony,  since  the  stat  11  6  12  Vict  c  46,  it  is  immaterial  whether 
he  be  a  principal  in  the  first  or  in  the  second  degree,  or  an  accessary  before  the  fact,  as  in 
either  case  he  is  indictable  as  a  principal. 

Murder. — The  prisoners  were  jointly  indicted   for  the  murder  of 
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Patrick  O'Connor,  by  shooting  him  with  a  pistol :  in  other  counts  the 
death  was  charged  to  have  been  by  fracturing  his  skull  by  a  crowbar, 
and  by  suffocation. 

Both  prisoners  pleaded  not  guilty ;  but  Battantine,  for  the  prisoner 
Maria  Manning,  claimed  a  jury  de  medietate  linguse. 

It  appeared  that  she  was  born  at  Lausanne,  in  Switzerland,  and  in  the 
year  1847  was  married  to  the  male  prisoner,  a  natural  born  subject  of 
this  realm. 

Ballantine  and  Parry,  for  the  prisoner  Maria  Manning,  *re-  r*ooo 
ferred  to  the  stat.  28  Edw.  3,  c.  13,  and  6  Geo.  4,  c.  50,  s.  47,  L 
which  give  to  aliens  the  right  of  being  tried  by  a  jury  de  medietate  lin- 
guae ;  and  submitted,  that  the  stat.  7  &  8  Vict.  c.  66,  was  intended  to 
confer  new  privileges,  create  new  rights,  and  not  to  take  away  any  privi- 
lege which  existed  before ;  and  they  cited  the  case  of  Doe  d.  Thomas  v.  Ack- . 
lam,  2  B.  k  C.  779,  as  showing  that  an  alien  cannot  divest  himself  of  that 
status,  without  the  consent  of  the  government  to  which  he  or  she  belongs. 

Jervu,  A.  G.,  for  the  Crown,  contended,  first,  that  the  female  prisoner 
having  married  a  natural  born  subject,  she  was  herself  naturalized,  under 
the  stat.  7  &  8  Vict.  c.  66,  s.  16,  by  which  it  is  enacted,  "That  any 
woman  married  or  who  shall  be  married  to  a  natural  born  subject  or  per- 
son naturalized,  shall  be  deemed  and  taken  to  be  herself  naturalized, 
and  have  all  the  rights  and  privileges  of  a  natural  born  subject ;"  and, 
secondly,  that,  even  if  she  were  an  alien,  she  was  not  entitled  to  be  tried 
by  a  jury  de  medietate  linguae,  she  being  indicted  jointly  with  a  British 
subject,  and  had  thereby  lost  the  privilege.  And  for  this  he  cited 
Barre's  case.(a) 

(a)  Moore,  557,  Mich.  40  k  41  Elix.    The  report  of  that  case  is  to  the  following  effect : — 

The  Attorney  of  the  Queen  filed  an  information  in  the  Exchequer  against  Barre,  and  direr* 
other  merchants,  of  whom  some  were  aliens,  others  English.  After  issue  the  aliens  prayed 
tonal  per  medietatem  linguae.  The  Court  advised  with  all  the  Justices  of  England  ;  and,  in  the 
end,  it  was  adjudged  that  they  should  not  have  trial  per  medietatem  linguae,  for  the  English 
who  are  defendants  with  them  cannot  have  this  trial ;  but  the  aliens  can  have  trial  by  all  Eng- 
lish, as  they  had  before  the  statute,  and  as  they  now  will  have  if  they  demand  not  this  per  me- 
dietatem  Hngnse;  and  it  seems,  in  the  ease  of  privilege,  where  one  defendant  demands  privilege, 
and  the  Court,  as  to  his  companion,  cannot  hold  the  plea,  there  he  shall  be  ousted  of  his  privilege 
sic  hie. 

The  case  of  Haagen  Stceneden  and  Other;  14  St.  Tr.  559,  tried  at  bar  in  the  Court  of  Queen's 
Bench,  in  1702,  before  Bolt,  C.  J.,  and  Powell,  Powie,  and  Gould,  Js.f  appears  to  be  much  more  nearly 
in  point  The  indictment  there  charged  Haagen  Swensden,  Sarah  Baynton,  John  Hartwell,  and 
John  Spurr,  jointly,  with  the  then  capital  felony  of  having  feloniously,  violently,  and  against  her 
will,  taken  away  Pleasant  Rawlins,  an  heiress,  with  intent  to  procure  her  marriage  with  Haagen 
Swensden.  This  prisoner,  being  a  foreigner,  "claimed  at  hie  right*  a  jury  de  medietate  linguss 
(here  called  a  party  jury),  which  was  allowed  him;  and  a  jury  consisting  of  half  aliens  was 
sworn.     The  other  prisoners  were  English. 

"  Solicitor-General  (Sir  Simon  Hareourt). — Is  it  not  your  Lordship's  pleasure  to  call  the  other 
jury  ?  The  facts  are  so  twisted  together,  and  have  such  a  dependence  one  upon  another,  that 
there  will  be  an  inconvenience  to  us,  if  it  be  otherwise. 

"  Serjt  Darnell. — They  may  stand  at  the  bar  themselves. 

"Mr.  Montagu*.— Or  else  it  will  break  our  evidence.    They  may  stand  on  the  other  side. 

"  L.  G.  J.  holt.— He  mtut  be  tried  tingle."    (Id.  p.  501.) 

The  trial  of  Haagen  Swensden  then  proceeded,  and  he  was  tried  by  a  jury  of  half  aliens ;  but 
Ike  learned  counsel  before  mentioned  must  have  been  all  engaged  for  the  prosecution,  for  the 
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*8R91  *Pollock,  C.  B. — It  appears  to  me  that  the  statute  of  Victoria 
•*  is  an  answer  to  the  application.  I  forbear  going  into  the  other 
answer  offered  on  the  authority  of  the  decision  in  the  Exchequer.  I 
should  not  like  to  adopt  hastily,  and  without  much  more  consideration, 
the  decision  there  given  as  applicable  to  the  present  case,  and,  if  it  rested 
upon  that  alone,  I  should  certainly  desire  further  time  to  consider ;  but 
it  appears  to  me  that  the  statute  of  Victoria  is  a  complete  answer  to  tbe 
application.  By  that  statute  the  wife  of  a  natural  born  subject  becomes 
naturalized.  The  expression  of  the  statute  is,  u  any  woman  married," 
that  is,  already  married,  "  or  who  shall  be  married  to  a  natural  born 
subject,  or  person  naturalized,  shall  be  deemed  and  taken  to  be  herself 
naturalized,  and  have  all  the  rights  and  privileges  of  a  natural  born 
subject."     The  obvious,  plain,  and  natural  inference  from  that  appears 


♦890] 


to  *me  to  be,  that  she  should  be  considered  exactly  as  if  she  had 


been  naturalized  by  Act  of  Parliament,  or  as  if  she  had  been 
a  natural  born  subject ;  and  the  question  is,  whether  she  can  now  claim 
a  jury  de  medietate  linguae  for  herself,  it  being  clear  that  her  husband, 
who  is  a  natural  born  subject,  cannot  be  tried  by  a  jury  so  constituted. 
There  is  in  Bacon's  Abridgment  an  authority  to  this  extent :  "  It  hath 
been  holden  that  denizens  so  made  by  letters  patent,  are  denizens  within 
the  meaning  of  this  statute"(a)  [of  Edward  the  Third.]  It  appears  to 
me  &  fortiori,  that  a  person  made  a  denizen,  or  rather,  naturalized  by 
Act  of  Parliament,  would  be,  within  the  intent  of  the  statute,  a  natural 
born  subject.  The  language  of  the  statute  of  Edward  the  Third  (and 
all  the  modern  statute  does,  is  to  leave  the  rights  created  under  that 
statute  unimpaired)  is,  "  that  in  all  manner  of  inquests  and  proofs  which 
be  to  be  taken  or  made  amongst  aliens  and  denizens,"  "  although  tbe 
king  be  party,"  the  one  half  of  the  inquests  or  proof  shall  be  denizens, 
the  other  half  aliens.  The  question  therefore  is,  whether  there  be  an 
issue  to  be  taken  between  our  sovereign  Lady  the  Queen  and  two  persona, 
one  of  whom  is  a  denizen,  or  natural  born  subject,  and  the  other  an  alien. 
The  statute  says,  that  persons  in  the  situation  of  Maria  Manning  are  to 
deemed  and  taken  to  be  naturalized ;  and  I  find  it  laid  down  in  Hawkins(i) 
in  these  words :  "  It  is  holden,  that  by  '  denizens'  in  this  statute  are 
meant  not  only  those  that  are  born  within  the  king's  legiance,  but  also 
those  that  are  made  denizens  by  the  king's  letters  patent."  It  is  said  that 
the  statute  intended  to  confer  privileges,  and  not  to  take  away  any  privi- 
leges which  existed  before;  but  it  appears  to  me,  that  the  answer  to  it  is 
this:   the  status  of  the  party  is  altered.     All  the  privileges  that  are 

prisoner  says  (Id.  p.  561),  "Pray,  my  Lord,  let  me  have  pen  and  ink:  I  am  not  allowed  counsel/ 
The  prisoner  Haagen  Swensden  was  found  guilty;  and  the  next  trial  is  that  of  Sarah  Baynfens, 
John  Hartwell,  and  John  Spnrr  (Id.  p.  597),  who  were  tried  on  the  same  indictment  by  a  jury 
of  all  Englishmen. 

Mrs.  Baynton  was  convicted,  and  the  others  acquitted ;  but  Mrs.  Baynton  was  found  eowsat* 
by  a  jury  of  matrons.  It  appears  that  Haagen  Swensden  was  executed,  and  Mrs.  Bayntoo  re- 
prieved.   (Id.  p.  634.) 

(a)  Bae.  Abr.  tit  "  Juries/'  E.  8,  p.  569.  (b)  2  Hawk.  P.  C.,  ch.  43,  s.  39. 
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intended  to  be  preserved  are  personal,  and  are  referred  to  in  the  14th 
section  of  the  statute,  but  the  privilege  of  being  tried  by  a  jury  de 
medietate  linguae  is  not  the  individual  personal  privilege  of  the  prisoner : 
it  is  the  privilege  of  the  '*status  to  which  she  belongs :  it  is  from  r+ftQ1 
her  being  an  alien ;  ceasing  to  be  an  alien  she  ceases  to  have  that  *- 
privilege,  and  it  is  not  necessary  to  take  that  privilege  away  by  express 
words :  it  is  sufficient  to  alter  her  status  ;  the  moment  she  ceases  to  be 
an  alien,  the  inquest  to  be  taken  ceases  to  be  an  inquest  between  our 
sovereign  Lady  the  Queen  and  an  alien :  it  is  now  an  inquest  between 
our  sovereign  Lady  the  Queen  and  two  persons,  her  natural  subjects ;  and 
therefore  the  trial  must  be  conducted  in  the  ordinary  way,  by  a  jury  of 
the  country. 

Maulb,  J.,  and  Cresswbll,  J.,  were  of  the  same  opinion. 

The  trial  proceeded  in  the  usual  course  as  to  both  prisoners. 

The  jury  found  both  the  prisoners  guilty. 

Pollock,  C.  B.,  reserved  the  case  for  the  consideration  of  the  Judges, 
on  the  question,  "  was  the  female  prisoner  entitled  to  a  jury  de  medietate 
linguae  ?" 

Jervis,  A.  G.,  Olarkson,  Bodkin,  and  Clerk,  for  the  Crown. 

Wilkins,  Serjt.,  Charnock,  and  S.  Saunders,  for  the  prisoner  George 
Frederick  Manning. 

BaUantine  and  Parry,  for  the  prisoner  Maria  Manning. 

[Attorneys — Solicitors  for  the  Treasury — Binns — Solomon.'] 


EXCHEQUER  CHAMBER. 

POLLOCK,   0.  B.,   COLBRIDGB,  J.,   ROLFB,  B.,   CRBS8- 
WBLL,  J.,  AND  PLATT,  B.      [Nov.  7.] 

BaUantine,  for  the  prisoner  Maria  Manning. — The  stat.  28  Edw.  3, 
c.  13,  gave  to  aliens  the  privilege  of  a  jury  de  *medietate  linguae,  r*ogo 
and  that  privilege  was  continued  to  them  by  the  stat.  6  Geo.  4, 
c.  50,  s.  47,  by  which  it  is  enacted,  "  that  nothing  herein  contained  shall 
extend,  or  be  construed  to  extend,  to  deprive  any  alien  indicted  or 
impeached  of  any  felony  or  misdemeanor  of  the  right  of  being  tried  by 
a  jury  de  medietate  linguse,  but  that,  on  the  prayer  of  every  alien  so 
indicted  or  impeached,  the  sheriff  or  other  proper  minister  shall,  by  com- 
mand of  the  Court,  return  for  one-half  of  the  jury  a  competent  number 
of  aliens,  if  so  many  there  be  in  the  town  or  place  where  the  trial  is  had, 
and  if  not,  then  so  many  aliens  as  shall  be  found  in  the  same  town  or 
place,  if  any ;  and  that  no  such  alien  juror  shall  be  liable  to  be  challenged 
for  want  of  freehold,  or  of  any  other  qualification  required  by  this  Act, 
but  every  such  alien  may  be  challenged  for  any  other  cause,  in  like 
manner  as  if  he  were  qualified  by  this  Act."  The  female  prisoner  com- 
plains that  she  has  not  been  tried  by  persons  who  ought  to  have  composed 
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the  jury ;  and  it  is  said,  that,  by  the  stat.  7  &  8  Vict.  c.  66,  s.  16,  she 
is  deprived  of  the  privilege  of  being  tried  by  a  jury  de  medietate  linguae, 
by  a  sort  of  side  provision,  as  that  statute  is  wholly  silent  on  the  subject 
of  juries.  Mr.  Chitty  says,(a)  "  Besides  the  ordinary  special  jury  there 
is  another  description  of  jury,  which  aliens  and  denizens  are,  by  the  sin- 
gular humanity  of  the  English  law,  entitled  to  demand.  This  is  denomi- 
nated a  jury  de  medietate  linguae."  The  word  *  denizen'  does  not  occur  in 
the  stat.  6  Geo.  4,  c.  50 ;  the  law  therefore  stands  now  as  to  aliens  only. 
It  appears  from  Hale's  Pleas  of  the  Crown,(A)  that  an  alien  may  challenge 
the  array  for  want  of  aliens  returned  to  be  of  the  jury.  But  the  statute 
does  not  point  out  any  mode  of  deciding  whether  the  person  be  an  alien 
or  not ;  and  it  seems,  that  if  a  person  alleged  that  he  was  an  alien,  a 
jury  de  medietate  would  be  impannelled.  On  all  other  collateral  issues 
♦8931  a  m°de  i8  pointed  out  by  which  they  may  *be  tried ;  but  I  find  no 
J  mode  pointed  out  by  which  the  questions  of  alien  or  no  alien  can 
be  tried ;  and  I  submit  that  there  was  no  right  to  put  an  accused  person 
on ,  proof  of  alienage,  but  that  she  is  entitled  to  a  jury  de  medietate 
linguae  on  demanding  it ;  and,  before  the  stat.  7  &  8  Vict.  c.  66,  the 
female  prisoner  would  have  have  had  such  a  jury  as  a  matter  of  course. 
The  questions  then  are,  first,  has  that  statute  taken  away  the  privilege ; 
or,  secondly,  has  the  female  prisoner  lost  it  by  being  jointly  indicted  with 
another,  who  is  not  an  alien  ?  On  the  second  question,  Barres  cote, 
Moore,  557,  has  been  relied  on.  In  that  case  it  does  not  appear  for 
what  the  information  against  the  defendants  was.  It  could  not  have 
been  for  felony  or  misdemeanor,  as  it  was  in  the  Exchequer ;  and  if  the 
joining  of  one  not  an  alien  in  the  indictment,  would  cause  the  alien  to 
lose  the  privilege,  the  Crown  might  always  deprive  the  alien  of  this  pri- 
vilege. There  is  nothing  in  any  of  the  statutes  to  show  that  this  is  so ; 
and  if  an  alien  and  a  British  subject  are  jointly  indicted,  there  is  no 
reason  why  they  should  not  be  tried  separately.  This  is  a  joint  and 
several  indictment,  and  nothing  has  been  pointed  out  to  show  the  neces- 
sity of  trying  both  the  prisoners  together ;  with  respect  to  the  stat.  7  & 
8  Vict.  c.  66,  8.  16,  it  is  true  that  that  enacts  that  the  wife  of  a  natural 
born  subject  shall  be  deemed  naturalized ;  but  it  goes  on  to  add,  "  and 
have  all  the  rights  and  privileges  of  a  natural  born  subject ;"  which  means 
that  she  shall  have  all  the  rights  and  privileges  of  qatural  born  subjects, 
but  not  be  deprived  of  any  of  the  privileges  which  she  had  before  the 
statute,  the  object  of  the  statute  being  to  confer  privileges,  but  not  to 
take  away  any ;  and  if  the  privilege  is  to  be  taken  away,  there  should 
be  some  act  done  on  the  part  of  the  alien,  similar  to  a  person  applying 
for  naturalization  by  an  Act  of  Parliament ;  and  the  Legislature,  if  the 
privilege  were  intended  to  be  taken  away,  would  have  taken  it  away  by 
*8941  *exPre88  words,  and  not  by  inference  only,  and  that,  too,  in  an 
Act  passed  to  give  privileges  instead  of  taking  them  away.     la 

(a)  1  Chit  Cr.  L.  626.  (fr)  JEP.C.  271 
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Comyn's  Digest(a)  it  is  said,  that  "  though  aliens  are  subject  to  the  laws, 
and  in  enormous  offences,  as  murder,  &c.,  are  liable  to  the  ordinary 
course  of  justice,  yet  it  may  be  too  harsh  to  punish  them  on  a  local 
statute.  Thus,  a  French  prisoner  indicted  of  privately  stealing  from  the 
shop,  was  acquitted  of  that  by  the  direction  of  the  Judge,  and  found 
guilty  of  larceny  only." 

Cresswell,  J. — I  think  there  is  some  comment  on  it. 

Jerv%$9  A.  G. — It  is  that  the  Judge  showed  more  humanity  than 
discretion. 

BaUantine. — If  it  had  been  intended  by  the  Legislature  to  affect  the 
trial  by  jury  by  the  stat.  7  &  8  Vict.  c.  66,  it  would  have  been  done  by 
express  words,  in  the  same  manner  in  which  restrictions  as  to  naturaliza- 
tion are  contained  in  the  stats.  13  &  13  Will.  8,  c.  2 ;  1  Geo.  1,  stat.  2, 
o.  4 ;  and  14  Geo.  8,  c.  84 ;  but  it  is  manifest  that  the  stat.  7  &  8  Vict. 
c.  66,  was  passed  much  more  with  a  view  to  property  than  to  personal 
rights. 

S.  Saunders,  for  the  prisoner  George  Frederick  Manning,  declined  to 
address  the  Court. 

Jervis,  A.  G.,  for  the  Crown. — If  the  prisoner  Maria  Manning,  not 
being  entitled  to  a  jury  de  medietate  linguae,  had  been  tried  by  a  jury 
so  constituted,  it  would  have  been  a  mis-trial. 

Coleridge,  J.— If  there  had  been  an  allegation  on  the  record,  that  she 
was  an  alien,  and  that  were  not  denied,  would  it  have  been  a  mis-trial  ? 

Wilde,  C.  J. — It  would  then  have  appeared  that  she  *was  an  r*ogc 
alien ;  but  it  would  also  have  appeared  on  the  record  that  she 
was  the  wife  of  Manning,  who  was  not  so. 

Jerviiy  A.  G. — I  apprehend,  that,  on  the  true  construction  of  the  sta*. 
7  &  8  Vict.  c.  66,  the  female  prisoner  was  not  entitled  to  be  tried  by  a 
jury  de  medietate  linguae ;  and  that  Barre's  case  is  good  law  ;  and  that 
a  foreigner  indicted  with  an  Englishman  cannot  have  a  mixed  jury.  In 
Barrels  <Sase,  the  information  cannot  be  found ;  but  the  case  decides,  that 
a  foreigner  loses  the  privilege  when  he  is  a  co-defendant  with  an 
English  subject.  In  the  case  of  a  peer  and  a  commoner  indicted  toge- 
ther, the  privilege  is  allowed,  because  each  class  is  to  be  tried  by  its  peers, 
and  it  is  not  a  mere  question  of  privilege.  The  first  statute  on  the  sub- 
ject of  the  jury  de  medietate  linguae  is  the  stat.  27  Edw.  3,  stat.  2,  c.  8  ;(b) 
and  by  that  statute,  if  plea  be  moved  before  the  mayor  of  the  staple, 
and  an  inquest  is  to  be  taken,  "  if  both  parties  be  aliens,  it  shall  be  tried 
by  aliens ;  if  both  parties  be  denizens,  it  shall  be  tried  by  denizens ;  and 

(«f)  Com.  Dig.  tit  "Alien/'  0.  8,  citing  MoHereft  east,  Foat.  Cr.  L.  188,  n. 

(6)  The  following  entry,  of  the  reign  of  Edward  the  First,  seems  to  show  a  sort  of  approach  to 
»  jury  de  medietate  lingnss : — 

"  Trinitat  anno  deoimo  nono  [Edw.  1]  apud  Novum  Castrnm  sup.  Tynam. 

"  Heref. — Sex.  ex  AngL  et  Sex,  ex  Walliajur.  Ac  Ideo  eonsideratam  est  qd.  Dns.  Rex  recu- 
peret versus  Bdm.  de  Mortuo  Marl  tereiam  partem  oommotl  de  Mehhoteyt  in  Westwallia  qnam 
Meradyth  ap  Owen  de  Rege  tenuit  in  eapite  et  qnam  forisfeoit  in  gnerra  eontra  Regem — Rot 
16."    Abbrcv.  Plac,  p.  227. 

vol.  n.— 73  8  C 
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if  the  one  party  be  denizen  and  the  other  party  alien,  the  one-half  of  the 
inquest  or  of  the  proof  shall  be  of  denizens  and  the  other  half  of  aliens." 
Then  comes  the  stat.  28  Edw.  3,  c.  13,  by  which  it  is  enacted,  u  that,  in 
all  manner  of  inquests  and  proofs  which  be  to  be  taken  or  made  amongst 
aliens  and  denizens,  be  they  merchants  or  other,  as  well  before  the  mayor 
of  the  staple  as  before  any  other  justices  or  ministers,  although  the  King 
be  party,  the  one-half  of  the  inquests  or  proof  shall  *be  of  deni- 
J  zens  and  the  other  half  of  aliens."  The  word  "  denizens"  here 
evidently  means  English.  Neither  of  these  statutes  appears  to  contem- 
plate the  case  of  /mixed  plaintiff's  or  mixed  defendants ;  but  in  both  of 
them  the  word  "  denizens"  must  mean  subjects. 

Wilde,  G.  J. — Not  denizens  by  letters  patent,  but  denizens  by  birth. 

Jervity  A.  G. — In  Brooke's  Abr.,(a)  it  is  said,  that  "  denizens  are  as 
well  those  who  are  English  born,  as  those  who  were  aliens  and  are  made 
denizens  by  the  King  by  his  letters  patent ;"  and  "  that,  where  two  aliens 
were  at  issue,  it  was  awarded  that  it  should  be  tried  by  all  English ;  but 
if  alien  and  denizen  are  at  issue,  this  shall  be  tried  by  English  and 
aliens."(6)  Here  the  term  "  denizen"  is  applied  to  natural  born  sub- 
jects as  well  as  to  denizens  by  letters  patent ;  and  it  also  appears,  that, 
on  an  issue  in  civil  matters,  if  the  foreigner  will  not  claim  the  jury  de 
tnedietate,  the  denizen  may;(i)  and  if  this  be  only  where  there  are 
unmixed  plaintiffs  and  defendants,  Barre'%  ca*e  is  supported.  With 
respect  to  Moliere**  case,  a  learned  writer  (d)  observes,  "  that  the  Judge's 
humanity  is  at  least  more  conspicuous  than  the  soundness  of  the  principle 
in  point  of  mere  law."  The  provisions  of  the  two  statutes,  27  Edw.  3,  stat. 
2,  c.  8,  and  28  Edw.  3,  c.  13,  are  repealed  by  the  Jury  Act,  6  Geo.  4, 
c.  50,  which  in  substance  re-enacts  the  provisions  of  the  latter  of  these 
two  statutes ;  but  it  is  a  mistake  to  use  the  phrase  "  de  medietate  linguae ;" 
as,  if  the  aliens  on  the  jury  were  to  be  all  of  the  prisoner's  country,  a 
Frenchman  might  be  tried  by  Russians,  as  the  alien  jurors  are  merely  to 
*ftQ7l  ^e  "  e8tranger8-"(e)  But  there  are  many  cases  in  which  *  persons 
-J  of  foreign  birth  are  not  entitled  to  the  jury  de  medietate  linguae. 
Thus,  in  cases  of  treason,  the  accused  is  to  be  tried  according  to  the 

(«)  Tit  "  Denisen  and  Alien/'  pL  4.  (I)  Id.  pi.  12. 

<c)  Skerleiee  com,  Pasch.  $,  4;  P.  A  M.;  Dy.  144,  pi.  59. 

(rf)  Professor  Wooddeeon,  Lcct.  VoL  1,  p.  382. 

(e)  Sir  Robert  Brooke  says  (Bro.  Abr.  tit.  "Denisen  and  Alien,**  pL  4'  "Notaque  est  malement 
parle  a  dire  per  medietatem  linguae  car  il  n'avera  eux  de  son  langue  demesne  mes  de  ascun  maner 
de  aliens  et  sic  ponitur  in  nsu.M  And  Mr.  Serjt  Hatckin*  says  (2  Hawk.  P.  C,  cb.  43,  s.  42), 
"  Note,  that  some  of  the  precedents  for  the  award  of  a  venire  of  a  jury  half  denitens  and  half 
aliens,  in  pursuance  of  28  Edw.  3,  mention  that  the  aliens  shall  be  of  the  same  country  whereof 
the  party  alleges  himself  (Dy.  144;  RasL  EnL  7, 159,  264),  and  others  direct,  generally,  thai 
one-half  of  the  jury  shall  be  aliens,  without  specifying  any  country  in  particular  (RasL  265 
10  Co.  104).  And  this  form  seems  most  agreeable  to  the  statute  which  speaks  of  aliens  in  gene- 
ral, and  seems  confirmed  both  by  late  practice  and  the  greater  number  of  authorities."  We  be- 
lieve that  the  practice  at  the  Central  Criminal  Court  is  to  hare  a  jury  consisting  of  half  alien*, 
without  any  reference  to  the  country  of  the  prisoner.  About  twenty-five  years  a&o  an  African 
negro  boy  was  to  be  tried  at  the  Old  Bailey  for  stealing  a  handkerchief;  he  claimed  to  be  tried 
by  a  jury  de  medietate  linguae,  and  was  so ;  the  aliens  who  tried  him  being  Italians  and  Spaniard* 
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common  law ;  so  would  persons  who  have  become  naturalized  in  various 
ways  under  Acts  of  Parliament,  as  by  serving  in  the  Queen's  ships,  serv- 
ing three  years  in  the  whale  fishery,  and  in  the  other  instances  referred 
to  in  Corny n' s  Digest ;  (a)  and  yet  none  of  these  are  referred  to  in  the 
Jury  Act.  The  stat.  7  &  8  Vict.  c.  66,  s.  16,  gives  to  a  man  limited 
rights  of  naturalization  after  application  to  the  Secretary  of  State  ;  but 
the  female  prisoner,  as  the  wife  of  a  British  subject,  is  naturalized  with- 
out any  limitation  whatever ;  and  if  she  is  naturalized,  is  she  an  alien  ? 
The  15th  section  of  the  Act  saves  certain  rights ;  but  all  other  rights  of 
an  alien  are  gone.  In  Comyn's  Digest,(6)  it  is  laid  down,  that  "  if  an 
alien  be  naturalized,  he  shall  be  to  all  intents  as  a  natural  subject,  and 
shall  inherit  as  if  he  had  been  born  within  the  King's  legiance."  And 
Lord  Coke  says,(c)  "  There  is  another  kind,  and  that  is  an  alien  natu- 
ralized, and  that  must  be  by  Act  of  Parliament ;  and  this  alien  natural- 
ized *to  all  intents  and  purposes  is  a  natural  born  subject."  r*QQQ 
Naturalization  is  larger  than  denization ;  but  a  denizen  would  not 
be  entitled  to  a  jury  de  medietate  linguae.  In  Dyer's  Reports  it  is  laid 
down,  that  if  the  matter  of  an  alien  born  is  in  trial,  and  it  is  tried  by 
Englishmen,  it  is  not  error.  "  So  is  the  statute,  which  says,  that  when 
the  matter  of  an  alien  born  is  in  trial,  it  shall  be  tried  per  medietatem 
linguae.  Still,  if  the  trial  be  by  all  Englishmen,  the  judgment  is  not 
erroneous."(d)  This,  however,  may  be  that  it  was  without  prayer  of  a 
jury  de  medietate  linguae. 

Gkesswell,  J — I  think  that  that  is  so,  and  that  it  turns  on  the  want 
of  prayer. 

Jervis,  A.  G. — I  am  surprised  that  it  should  be  contended,  that  there  is 
no  mode  of  trying  whether  a  person  claiming  to  be  an  alien  is  so.  In 
Chitty's  Criminal  Law  a  form  of  suggestion  is  given.(e) 

Platt,  B. — You  have  not  adverted  to  that  part  of  the  argument  which 
relates  to  the  words  at  the  end  of  the  *16th  section,  that  a  wife  i>oqq 
who  is  naturalized  thereby  u  shall  have  all  the  rights  and  "privi- 
leges of  a  natural  born  subject." 

Cresswell,  J. — Those  words  may  have  been  inserted  to  show  clearly 

(a)  Com.  Dig.  tit.  "Alien,"  B.  2.  (ft)  Com.  Dig.  "Alien,"  B.  2.  (c)  Co.  Litt  129  a. 

(d)  The  cafe  of  the  Abbot  of  Wettmineter  v.  Executort  of  Leman,  H.  T.,  28  H.  8,  Dy.  26  b, 
pL  172. 

(e)  4  Chit  Cr.  L.,  2d  edit,  p.  306.    The  form  is  as  follows  :— 

"  And  thereupon  the  said  F.  says,  that  he  is  an  alien,  and  was  born  in  D.,  in  parts  of  Germa- 
ny, under  the  allegiance  of  the  Emperor  of  Germany,  and  he  prays  the  writ  of  our  Lord  the 
King  to  cause  to  come  twelve,  Ac,  whereof  one  half  to  be  of  natives,  the  other  alien;  to  wit,  bom 
in  D.,  in  parte  of  Germany,  under  the  allegiance  of  the  Emperor  of  Germany,  to  try  the  issue  of  the 
said  plea  according  to  the  form  of  the  statute  in  such  case  made  and  provided ;  and  it  is  granted 
to  him,  Ac.  Therefore,  according  to  the  form  of  the  statute,  it  is  commanded  to  the  sheriff,  that 
he  cause  to  come  here,  Ac.,  twelve,  Ac,  whereof  one  half  to  he  natives,  and  the  other  half  alien*, 
Ac,  ae  above,  by  whom,  Ac. ;  and  because  neither,  Ac,  to  recognise,  Ac,  because  as  well,  Ac." 

This  form  is  a  translation  of  the  form  in  Dy.  144  b,  and  it  directs  the  alien  jurors  to  be  of  the 
same  country  as  the  prisoner;  but  Mr.  Chitty  adds  a  note  to  it,  that,  "the  statutes  mentioning 
aliens  generally,  the  foreigner  is  not  entitled  to  have  a  mediety  of  his  own  countrymen,  but  of 
foreigners  generally."    See  note  («),  ante,  p.  896. 
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that  she  is  to  have  more  privileges  than  a  naturalized  man.  would  have, 
even  her  own  husband. 

Jervis,  A.  G. — It  may  mean  that  she  is  not  only  naturalized  as  a  man 
would  be  under  this  Act,  but  is  to  have  all  the  privileges  of  a  natural 
born  subject.  Still  we  must  not  speculate  as  to  why  words  were  intro- 
duced into  Acts  of  Parliament.  We  find  an  enactment,  if  any  one  shall 
plunder  or  steal  from  a  wreck,  and  if  any  one  shall  utter,  offer,  dispose 
of,  or  put  off  a  forgery. 

Wilds,  G.  J. — These  are  important  words  to  prevent  its  being  a  quali- 
fied naturalization,  like  that  of  a  man,  even  a  man  who  is  the  husband 
of  the  woman,  and  to  show  that  she  is  to  have  every  right. 

BaUantine,  in  reply. — If  the  female  prisoner  had  been  tried  by  a  jury 
de  medietate  linguae,  it  would  not  have  been  a  mis-trial ;  it  would  have 
been  stated  on  the  record,  that  she  was  an  alien,  and  not  denied,  so  that 
the  trial  never  could  have  been  invalidated.  JEneas  MacdoneWs  ease, 
Fost.  G.  L.  59,  decides,  that  a  person  cannot  disconnect  himself  with  the 
place  of  his  birth.  And,  with  regard  to  the  words  at  the  end  of  the  16th 
section  of  the  stat.  7  &  8  Vict.  c.  66,  I  submit  that  they  must  be  taken 
to  govern  the  earlier  words,  by  which  the  persons  are  declared  to  be  natu- 
ralized, as  they  show  that  the  statute  was  passed  to  give  privileges,  and 
not  to  take  away  rights.  And  with  respect  to  Barrels  ease,  the  jury  de 
medietate  linguae  was  prayed  after  issue  joined  ;  and  it  may  be  that  the 
prayer  was  at  the  wrong  time ;  and  it  also  may  be,  that  that  was  a  case 
where  a  separate  trial  might  have  been  very  inconvenient. 
♦9001  *Wildk,  C.  J.,  delivered  the  judgment  of  the  Court. — I  need 
J  hardly  say,  that  from  the  time  this  case  came  from  the  Central 
Criminal  Court  into  the  hands  of  the  Judges,  it  has  received  their  anxious 
attention,  not  for  the  purpose  of  forming  an  opinion,  but  in  order  to  pre- 
pare us  to  appreciate  the  arguments  we  should  hear,  and  to  be  the  better 
able  to  apply  those  arguments  to  the  facts  of  the  case.  Each  and  all 
of  us,  having  considered  the  matter  beforehand,  and  having  attended  to 
what  we  thought  the  able  argument  that  has  been  urged  on  the  part  of 
the  prisoner  by  Mr.  Ballantine,  who/ 1  think,  has  omitted  nothing  that 
talent  or  ingenuity  could  bring  to  bear  on  the  subject,  we  are  unanimously 
of  opinion,  that  the  objection  cannot  be  sustained,  and  that  the  party 
was  properly  tried  by  the  jury  which  was  impannelled  on  the  recent  occa- 
sion. It  appears  to  all  the  Judges,  that  it  was  unnecessary,  for  the  pur- 
poses of  a  just  and  proper  conclusion  on  the  question  submitted  to  them, 
to  enter  into  many  of  the  topics  introduced  in  the  course  of  the  argument. 
The  question  was  simply  this — Was  the  prisoner,  Mrs.  Manning,  an  alien 
or  not  at  the  time  of  this  trial  ?  If  she  was,  she  would  be  entitled  to 
that  which  she  prayed — to  be  tried  by  a  jury  de  medietate  linguae.  If 
she  was  a  British  subject,  she  was  not  so  entitled.  Now,  the  effect  of  a 
bill  of  naturalization  has  not  been  questioned,  and  one  could  hardly 
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expect  it  should  be,  for  the  authority  of  text  writers  is  so  clear,  so  uniform, 
and  so  consistent,  that  one  would  not  expect  an  advocate  of  the  ability 
and  learning  of  Mr.  Ballantine  who  supported  the  case  of  the  prisoner 
would  question  it.  By  Lord  Coke,  by  Lord  Bacon,  by  Sir  Matthew 
Hale,  and  by,  I  believe,  every  text  writer,  and  in  all  the  editions  of  Black- 
ftone  by  the  various  learned  editors,  it  is  a  proposition  universally 
adopted,  that  a  person  naturalized  becomes  to  all  intents  and  pur- 
poses a  British  subject.  That  proposition  was  not  at  all  impugned 
nor  its  correctness  in  any  degree  impeached  by  the  circumstance  that  in 
naturalization  Acts  of  Parliament  certain  disqualifications  *were  [-*qai 
introduced,  because  it  was  competent  for  the  Legislature  to 
impose  disqualifications  individually  on  British  subjects  which  did  not 
generally  apply  to  the  subjects  of  this  country.  The  Royal  Marriage 
Acts  imposed  disqualifications,  in  regard  to  marriage,  on  British  subjects, 
and  various  other  Acts  of  Parliament  disqualified  subjects  in  particular 
situations  from  holding  certain  offices  and  exercising  certain  rights.  In 
Rex  v.  Be  Mierre,  3  Burr.  2787,  the  question  arose,  whether,  under  a 
naturalization  act  of  the  party,  he  was  disqualified  from  performing  the 
office  of  constable.  It  there  appeared  perfectly  clear  that  the  naturali- 
zation was  not  a  qualified  naturalization,  but  the  party  had  become 
a  British  subject,  and  would  have  been  qualified  to  exercise  an  office 
of  trust,  which  the  office  of  constable  was,  but  that,  by  virtue  of  a 
disqualifying  provision  in  the  Naturalization  Act,  although  the  party 
had  become  a  British  subject,  he  was  held  to  be  incapacitated  for 
exercising  the  office  of  constable.  The  question  in  this  case,  therefore, 
seems  to  be,  what  was  the  status  or  political  or  civil  character  attach- 
ing to  the  prisoner  at  the  time  of  the  trial  ?  The  section  of  the  Act 
that  has  been  so  much  relied  on  in  the  argument,  states,  that  "the 
party  should  be  taken  and  deemed  to  be  naturalized."  Then  comes 
the  inquiry,  what  are  the  circumstances,  status,  and  political  character 
and  rights  of  a  British  subject  ?  A  British  subject  may  be  subject  to 
certain  disqualifications,  but  I  know  of  no  instance  in  which  the  charac- 
ter of  an  alien  and  a  British  subject  are  united.  The  disqualification 
imposed  is  not  a  disqualification  that  results  from  alienage  after  natural- 
ization by  the  Legislature,  but  is  a  disqualification  imposed  by  the 
authority  of  Parliament  on  a  particular  individual.  If  the  effect  of  natu- 
ralization generally,  therefore,  is  to  make  the  party  to  all  intents  and 
purposes  a  British  subject,  as  will  be  found  in  the  authorities  to  which  I 
have  referred,  and  also  in  the  very  learned  judgment  in  which  the  whole 
subject  was  gone  into  by  Sir  *Matthew  Hale,  which  is  to  be  r*QAo 
found  in  Ventris,(a)  is  there  anything  in  this  Act  of  Parliament 
which  at  all  qualifies  the  enactment  that  says,  that  "  the  party  should 
be  taken  and  deemed  to  be  naturalized  ?"    What  is  the  ordinary  effect 

(a)  In  the  case  of  Colling  wood  r.  Pace,  1  Vent.  413. 
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of  every  naturalization  bill  ?  The  argument  is,  that  this  statute  was  to 
give  certain  rights,  and  not  to  take  any  away.  The  argument  that  has 
been  urged  in  the  present  case  might  be  urged  in  every  case  of  natural- 
ization, because  in  none  of  those  cases  is  it  said  that  it  was  intended  to 
operate  on  the  trial  by  jury,  but  that  it  was  intended  to  give  certain 
specified  rights.  Not  at  all ;  but  rather,  that  by  the  naturalization  the 
party  be,  and  should  be  taken  and  deemed  to  be,  a  British  subject. 
What  does  it  give  ?  It  gives  all  that  belongs  to  the  character  of  a  British 
subject.  What  does  it  take  away  ?  It  takes  away  all  that  does  not 
belong  to  a  British  subject,  for  it  makes  the  naturalized  party  ipso  facto 
a  British  subject  to  all  intents  and  purposes.  The  argument  attempted 
to  be  drawn  in  this  case  from  the  other  parts  of  the  Act  of  Parliament 
appears  to  be,  that  a  woman  married  to  a  husband  naturalized  in  a  par- 
ticular way  might,  by  the  construction  contended  for  on  the  part  of  the 
Crown,  acquire  a  different  status  and  be  entitled  to  different  rights  beyond 
those  which  her  husband  was  entitled  to.  Very  likely.  If  the  husband 
has  been  naturalized,  subject  to  certain  disqualifications  applied  to  him 
by  the  legislative  authority,  he  is  not  the  less  a  British  subject  because 
he  is  under  those  disqualifications  ;  but  that  cannot  be  taken  to  qualify 
a  distinct  substantive  enactment  that  the  wife  shall  be  naturalized  with- 
out regard  to  such  disqualification  at  all.  The  section  upon  which  that 
depends  is  in  general  terms,  that  the  party  shall  be  deemed  to  be  natu- 
ralized and  have  all  the  rights  of  a  British  subject ;  and  it  surely  is  not 
a  correct  construction  to  take  words  intended  to  enlarge  the  operation 
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of  the  Act,  and  argue  that  they  were  elsewhere  *used  with  the 


intention  of  restriction.  Of  its  meaning  that  is  not  a  just  con* 
elusion,  for  those  words  are  introduced  in  pursuance  of  a  general  practice 
adopted  by  the  ordinary  phraseology  which  belongs  to  legislative  acts. 
The  intention  of  the  Legislature  in  every  Act  of  Parliament  is  to  be  col* 
lected,  not  by  travelling  out  of  the  Act,  but  from  looking  to  the  whole 
of  the  Act  itself;  and  it  appears  to  me,  that  the  general  intention  of  the 
Legislature  in  this  Act  of  Victoria  is  to  make  the  woman  a  British  sub- 
ject, and  I  find  no  words,  from  the  beginning  to  the  end  of  this  Act  of 
Parliament,  limiting  or  enlarging  the  status  of  a  British  subject.  It  no 
more  refers  to  the  Jury  Act  than  every  naturalization  bill  does.  With 
respect,  therefore,  to  the  prisoner,  we  can  discover  no  intention  what- 
ever in  this  Act  of  Parliament  to  do  more  or  less,  than  to  make  her  a 
British  subject ;  and,  if  that  be  so,  the  whole  question  is  at  end,  and  she 
was  not  an  alien  at  the  time  she  was  tried ;  and,  being  a  British  subject, 
she  is  not  entitled  to  a  jury  such  as  she  claimed.  It  does  not  seem  neces- 
sary to  refer  to  the  other  points  which  have  been  noticed.  The  Judges 
limit  their  views  to  the  construction  of  the  statute  of  Victoria,  as  com- 
bined with  the  former  Acts,  and  are  of  opinion  that  the  prisoner,  by  that 
statute,  became  a  British  subject,  with  all  the  incidents  that  attached  to 
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that  status,  and  that,  therefore,  she  was  not  entitled  to  a  jury  de  medie- 
tate  linguae,  but  has  been  properly  tried,  and  that  there  is  ground  for 
the  objection. 

Judgment  was  given  for  the  Crown ;  and  the  prisoners  were 
both  executed,  (a) 

(a)  With  reference  to  this  case,  the  Recorder  of  London,  the  Hon.  C.  E.  Law,  in  his  charge  to 
the  grand  jury,  at  the  Central  Criminal  *Court  (Oct  22d,  1849),  said— "  It  appears  that 
two  persons,  standing  in  the  position  of  husband  and  wife,  are  charged  with  the  crime  |~*904 
of  wilful  murder.  I  do  not  intend  to  trouble  you  with  a  reference  to  many  authorities 
on  the  subject  of  the  liability  of  a  wife  to  be  jointly  charged  with  her  husband  with  the  commis- 
sion of  a  felony,  but  haying  taken  great  care  to  collect,  as  well  as  I  could,  what  is  considered  to 
be  the  law  on  the  subject,  as  laid  down  by  the  ablest  writers  and  the  most  eminent  judges,  I  will 
shortly  state  to  you  what  the  law  appears  to  be.  In  Mr.  Starkie's  valuable  work  on  the  Law  of 
Evidence  (2  Stark,  on  EvicL  2d  edit,  p.  548,  tit  '  Husband  and  Wife/  III),  it  is  stated,  that  '  in 
general  it  seems  that  a  wife  may  be  indicted,  even  for  felony,  jointly  with  the  husband ;  but  if  it 
appear  on  the  evidence  upon  an  indictment  for  any  felony,  except  murder  or  homicide,  that  the 
husband  was  present  when  the  offence  was  committed,  and  acted  in  the  commission  of  it,  the 
wife,  it  seems,  ought  to  be  acquitted,  on  the  presumption  that  she  acted  under  the  coercion  of  her 
husband.'  Mr.  Starkie  goes  on  to  say,  '  but  on  account  of  the  heinousness  of  the  offence,  this 
doctrine  does  not  extend  to  cases  of  murder  or  manslaughter,  nor  to  that  of  treason,  neither  does 
it  extend  to  assaults  and  batteries,  or  any  other  forcible  and  violent  misdemeanor  committed 
jointly  by  the  husband  and  wife.'  So,  'where  a  wife  commits  a  felony  or  other  crime  in  the 
absence  of  her  husband,  although  by  his  command,  she  is  liable  to  be  convicted  as  a  principal  in 
the  felony,  and  the  husband  as  an  accessary  before  the  fact'  Upon  this  interpretation  of  the 
law,  the  Earl  and  Countess  of  Somerset  were  convicted  as  accessaries  before  the  fact  to  the  mur- 
der of  Sir  Thomas  Overbury  (2  St  Tr.  951,  965).  And  in  Mr.  Serjt  Hawkins's  Pleas  of  the  Crown 
that  eminent  writer  says  (Vol.  2,  c  29,  s.  34),  If  a  wife  'be  in  any  way  guilty  .of  procuring  her 
husband  to  commit  felony, '  it  seems  to  make  her  an  accessary  before  the  fact,  in  the  same  manner 
as  if  she  had  been  sole.'  You  will  perceive  that  these  matters  may  be  very  material,  because  it 
may  appear  to  you  in  this  case,  that  the  share  which  the  wife  has  taken  in  the  transaction  was 
that  of  an  accessary  after  the  fact  to  the  crime  of  her  husband;  and  it  is  my  duty  to  tell  you,  that 
this  is  a  charge  which  cannot  legally  be  supported  against  a  wife ;  and  the  material  question  in 
this  case  is,  whether  this  woman  has  taken  such  a  share  in  the  transaction  as  to  make  her  an 
accessary  before  the  fact,  or  whether  she  was  present  when  the  crime  was  actually  oommitted :  in 
either  of  which  cases  she  will  be  liable,  under  the  stat  11  and  12  Vict  o.  46,  s.  1,  to  be  indicted 
as  a  principal  in  the  murder.  It  will  be  for  you  to  consider*  therefore,  whether  there  is  any  evi- 
dence of  a  counselling  or  procuring  the  murder  to  be  committed  by  either  of  the  parties  accused, 
and  more  particularly  by  the  woman,  as  the  mere  act  of  harbouring  and  comforting  her  husband 
after  the  crime  was  committed  (if  you  consider  that  she  had  no  other  share  in  the  transaction) 
would  not  render  her  liable  to  this  charge  of  murder,  either  as  principal  or  accessary.  The 
indictment  wilt  probably  charge  both  these  persons,  husband  and  wife,  as  principals  in  the 
•commission  of  the  crime  of  murder,  charging  them  as  the  actual  perpetrators  of  the 
crime;  and  by  the  statute  to  which  I  have  referred,  both  classes  of  offence,  namely,  f*905 
that  of  an  accessary  before  the  fact,  and  that  of  a  principal,  may  now  be  dealt  with 
alike  in  the  mode  of  indictment  and  trial ;  and  proof  of  the  party  being  either  an  accessary 
before  the  fact,  the  perpetrator  of  the  crime,  or  that  he  was  present  aiding  and  abetting  in  the 
commission  of  it,  will  support  an  indictment  charging  him  as  a  principal.  If  it  should  appear 
that  a  person  knowingly  invited  another  to  a  certain  place  in  order  that  he  might  be  murdered,  and 
he  be  murdered  accordingly,  that  would  constitute  such  person  an  accessary  before  the  fact  in  the 
murder;  and  with  regard  to  the  act  of  being  present,  aiding  and  abetting  at  the  commission  of 
the  crime,  it  is  not  necessary  to  show  that  the  person  was  actually  standing  by,  within  sight  or 
hearing  of  the  act ;  it  is  quite  suffloient  if  he  or  she'was  near  enough  to  lend  assistance  in  any 
way  to  the  commission  of  the  offence,  by  keeping  guard  or  watch  at  some  convenient  distance,  or 
in  any  other  similar  manner." 

With  respect  to  the  law  on  the  subject  of  the  presumed  coercion  of  a  wife  in  cases  of  crime 
committed  jointly  by  her  and  her  husband,  see  Greaves's  edit  Russ.  C.  6  M.  VoL  1,  p.  18,  et  seq.; 
the  oase  of  Regiim  v.  Cruse,  8  C.  A  P.  641. 
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NOVEMBER  SESSION,  1849. 


BEFORE  MR.  JU8TICB  CRESSWELL. 


REGINA  ».  MARY  DEWITT.    Nov.  29. 

A  woman  went  to  a  registrar  of  births  and  asked  him  to  register  the  birth  of  a  child ;  she  stated 
to  him  the  particulars  necessary  for  the  entry,  and  he  made  the  entry  accordingly,  and  she 
signed  it  as  the  person  giving  the  information.  Every  particular  which  she  stated  was  false  :— 
Held,  that  this  amounted  to  the  felony  of  causing  a  false  entry  to  be  made,  within  the  sUt  6  4? 
Will.  4,  c  86,  s.  43,  and  was  not  merely  the  misdemeanor  of  making  a  false  statement,  under 
sect.  41  of  that  statute. 

Felony. — The  prisoner  was  indicted  for  having  feloniously  caused  a 
false  entry  of  a  birth  to  be  made  in  the  register  of  births  in  the  parish 
of  St.  Clement  Danes,  in  the  county  of  Middlesex. 

It  appeared,  that,  on  the  13th  of  November,  1849,  the  prisoner  went, 
♦QOfil  &ccomPal"ed  by  another  woman,  to  Mr.  *  Jones,  the  registrar  of 
J  births  for  St.  Clement's  parish,  and  asked  him  to  register  the 
birth  of  a  child  ;  and  she  then  stated  to  him  that  the  child  was  her  own, 
and  that  she  was  the  wife  of  William  Daley,  of  No.  77,  Ship-yard,  and 
that  the  child  was  born  on  the  1st  of  November,  1849.  It  further 
appeared,  that  Mr.  Jones  had  cautioned  her  as  to  the  necessity  of  making 
a  true  statement  in  the  matter ;  and  as  she  persisted  in  the  truth  of  her 
statement,  he  made  the  entry  according  to  it,  and  she  signed  the  entry 
as  the  person  giving  the  information. 

It  was  proved  that  the  entry  was  false  in  every  particular,  and  that 
the  child  was,  in  truth,  the  child  of  the  other  woman. 

At  the  close  of  the  case  for  the  prosecution.  Bodkin,  for  the  Crown, 
referred  to  the  43d  section  of  the  stat.  6  &  7  Will.  4,  c.  86,  which  makes 
it  a  felony  to  cause  a  false  entry  to  be  inserted  in  a  register  of  a  birth,  and 
submitted  that  the  offence  of  the  prisoner  came  within  the  provisions  of 
that  section,  and  that  she  was  not  merely  guilty  of  the  misdemeanor  of 
making  a  false  statement,  under  the  41st  section  of  the  statute. 

Cresswell,  J. — I  entertain  no  doubt  that  that  is  so. 

AT.  Prendergast,  jun.,  for  the  prisoner,  asked  the  learned  Judge  to 
reserve  the  case  for  the  opinion  of  the  Judges. 

Cresswell,  J. — I  will  not  reserve  the  point,  but  I  will  mention  it  to 
Baron  Alderson.  Verdict — Guilty. 


Nov.  30.     Cresswell,  J. — I  have  conferred  with  Baron  Aldertoti, 

♦9071  *an(*  we  are  k°tQ  °^  0Puu°n  ^at  the  offence  of  the  prisoner 
amounts  to  a  felony. 
The  prisoner  was  sentenced  to  be  imprisoned  for  one  month.(a) 

(a)  See  the  case  of  Regina  v.  Maton,  ante,  p.  622. 
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Bodkin  and  Clerk,  for  the  Crown. 
M.  PrendergatL,  Jan.,  for  the  prisoner. 

[Attorneys — Solicitors  for  the  Treasury,  and  Oliver. 


NORTHERN  WINTER  CIRCUIT,  1849. 


YORK  ASSIZES. 

BBFOBB  MB.  JUSTICE  VAUGHAtf  WILLIAMS. 

REGINA  v.  CLUDEROY. 

A.  administered  two  cocculus  indices  berries,  entire  in  the  pod,  to  a  child,  with  intent  to  murder 
the  child.  The  kernel  it  a  poison,  the  pod  is  not,  and  will  not  dissolve  in  the  stomach  ;  the 
berries  were  therefore  harmless : — Held,  to  be  an  administering  of  poison  with  intent  to  mur- 
der, within  the  stat  1  Vict.  e.  85,  s.  2. 

Poisoning. — This  was  an  indictment  under  the  stat.  1  Vict.  c.  85,  s. 
2,  For  administering  poison  to  Ruth  Horsefield,  with  intent  to  murder  her. 

The  prisoner  was  proved  to  have  administered  to  Ruth  Horsefield,  a 
child  nine  weeks  old,  two  cocculus  indicus  berries.  The  child,  after 
having  swallowed  the  berries,  threw  up  one  by  vomiting,  and  the  other 
passed  through  her  body  in  the  course  of  nature,  and  was  found  next  day 
in  her  clothes. 

Two  medical  witnesses,  called  on  the  part  of  the  prosecution,  proved 
that  the  cocculus  indicus  berry  is  classed  with  narcotic  poisons ;  that  the 
poison  consists  in  the  ^presence  of  an  alkaloid,  which  is  extracted  r*gno 
from  the  kernel ;  that  all  the  noxious  properties  are  in  the  kernel ; 
that  it  has  a  very  hard  exterior  or  pod,  to  break  which  much  force  is 
required. 

One  of  these  witnesses  added,  that  the  berry,  if  the  pod  is  broken,  is 
calculated  to  produce  death  in  an  adult  human  subject,  though  he  did  not 
know  how  many  of  the  berries  would  be  required  for  the  purpose  ;  that 
he  thought  the  poison  contained  in  the  kernels  of  two  berries,  if  the  pods 
were  burst,  and  if  retained  on  the  stomach,  might  produce  death  in  a 
child  nine  weeks  old ;  but  that  the  berry  could  not  be  digested  by  the 
child,  and  that  it  would  pass  through  its  body  without  the  pod  being 
burst,  and  so  would  be  innocuous  (as  had,  in  fact,  happened  in  the  pre- 
sent case). 

Overend,  for  the  prisoner,  objected,  that  the  berries  were  not  poison 
within  the  meaning  of  the  statute ;  for  that,  though  the  kernel  of  the 
berries  contained  poison,  yet  the  pod  rendered  the  poison  innocuous. 

Vaughan  Williams,  J.,  overruled  the  objection,  and  left  the  whole 
case  to  the  jury.  Verdict — Guilty. 

vol.  ii. — 74 
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The  learned  Judge  directed  judgment  of  death  to  be  recorded,  but 
stayed  the  execution,  in  order  to  submit  the  point  raised  by  the  prisoner's 
counsel  to  the  consideration  of  the  Judges. 

R.  Hall,  for  the  prosecution. 

Overend,  for  the  prisoner. 

[Attorneys — Markland,  and  Naylor.J 


*909]  *EXCHEQUER  CHAMBER. 

BEFORE  WILDE,  C.  J.,   ALDERSON,  B.,   WIGHTMAX,  J.,  PLATT,  B.,  AKD 
VAUGHAN  WILLIAMS,  J.      [Jan.  19,  1850.] 

Overend,  for  the  prisoner. — This  indictment  is  founded  on  the  stat.  1 
Vict.  c.  85,  s.  2,  which  makes  it  a  capital  felony  to  administer  to,  or 
cause  to  be  taken  by,  any  person  "  any  poison  or  other  destructive  thing" 
with  intent  to  commit  murder.  The  real  question  is,  whether  the  berries, 
in  the  state  in  which  they  were  administered,  were  "  poison." 

Alderson,  B. — Do  you  say  that  this  is  not  poison  ?  Suppose  a  person 
gave  arsenic  in  a  globule  of  glass. 

Overend. — There  is  poison  in  it,  no  doubt,  but  it  is  poison  in  a  box. 
Taylor,  in  his  Medical  Jurisprudence,  defines  poison  to  be  that  which  is 
deleterious  to  the  body 

Pl att,  B. — A  narcotic  poison  does  no  injury  to  the  body ;  it  quiets 
the  nerves  and  causes  death.  It  is  better  not  to  depend  on  definitions 
in  books,  as  they  often  are  not  applicable  to  every  case. 

Overend. — The  words  "  other  destructive  thing,"  in  this  section  of  the 
statute,  shows  that  a  poison,  to  be  within  this  section,  must  be  a  "  destruc- 
tive" thing.  The  language  in  the  6th  section,  as  to  attempting  to  pro- 
cure abortion,  is  different.  There  the  words  are  "  any  poison  or  other 
noxious  thing."  In  the  one  case,  it  is  essential  that  the  thing  should  be 
destructive,  in  the  other,  it  is  sufficient  if  it  be  noxious. 

Wilde,  G.  J. — If  a  person  gave  poison  in  too  small  a  dose,  you  would 
say  that  was  not  within  the  statute,  as  it  could  not  be  destructive.  If 
*9101  y°u  are  r'ght  in  so  saying,  persons  *might  give  doses  of  arsenic, 
J   and  speculate  on  the  size  of  the  dose. 

Platt,  B. — And  how  would  that  differ  from  a  case  of  poison  rendered 
indestructive  by  being  ejected  from  the  stomach,  by  reason  of  the  large- 
ness of  the  dose  ? 

Wightman,  J. — You  say  that  in  the  pod  it  is  not  poison. 

Overend. — I  put  it,  that  the  prisoner  thought  he  was  giving  a  destruc- 
tive thing,  but  did  not  do  so. 

Vaughan  Williams,  J. — If  poison  is  administered  in  ever  so  small 
a  dose,  with  intent  to  murder,  it  is  the  offence ;  but  if  ever  so  large  a 
dose  of  a  thing  is  given,  and  with  the  intent,  and  the  thing  given  is  not 
poison,  it  is  not  so. 

Overend. — In  the  case  of  Regina  v.  Hagdon,  1  Cox  Cr.  Ca.  184,  a 
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question  was  raised,  whether  spirits  of  hartshorn  was  a  deadly  poison, 
and  Mr.  Justice  Erie  said,  "  Substances,  harmless  in  themselves,  ought 
become  poisons  by  the  time  or  manner  of  their  administration." 

Vauohan  Williams,  J. — Suppose  that  the  stomach  is  weak,  and  from 
that  weakness,  occasioned  by  age,  a  poison  was  harmless,  because  it  was 
not  digested,  would  that  make  any  difference  ? 

Overend. — The  surgeon  thought  it  impossible  that  the  child  could 
digest  these  berries,  or  that  the  poison  could  even  come  in  contact  with 
the  child's  body.  Suppose  that  a  person  intending  to  poison  another, 
give  a  poison,  and,  intending  to  give  another  poison  with  it,  gives  an  anti- 
dote, and  administers  both  together,  would  that  be  within  the  statute  ? 

Alderson,  B. — There  the  thing  administered  would  not  *be  a  r*Qi  i 
poison.     This  case  is  more  like  that  of  taking  a  box  of  pills,  and 
swallowing  box  and  all. 

jR.  Hall,  for  the  prosecution. — The  question  is,  whether  poison  is  the 
less  administered,  if  it  is  given  in  a  box.  This  is  like  the  case  of  admi- 
nistering arsenic  in  so  strong  a  capsule,  that  it  passes  through  the  body 
unbroken. 

Platt,  B. — The  question  is,  whether,  when  the  berry  was  administered, 
the  whole  and  every  part  of  it  was  not  administered. 

R.  Hall. — The  antidote  case  is  unlike  the  present,  as  a  third  body  is 
produced,  which  is  not  a  poison.  An  overdose  of  poison  is  often  not 
destructive.  A  large  dose  of  laudanum,  or  of  tartar  emetic,  on  a  full 
stomach,  would  be  almost  sure  to  be  thrown  off,  and  yet  a  person  would 
not  on  that  account  be  less  guilty  of  administering  the  poison.  In  these 
cases,  the  quantum  of  injury  is  quite  immaterial. 

Overend,  in  reply. — The  surgeon  says  that  the  whole  berry,  entire  as 
these  were,  is  not  a  poison. 

Wilde,  G.  J. — If  arsenic  were  given  in  something  which  the  surgeon 
said  the  stomach  would  not  dissolve,  do  you  contend  that  that  would  not 
be  an  administering  of  poison  ? 

Vaughan  Williams,  J. — If  the  poison  was  put  in  a  paper  envelope, 
and  that  wrapped  in  oiled  paper,  which  the  medical  man  said  the  stomach 
would  immediately  reject,  would  not  that,  if  administered,  be  an  admi- 
nistering of  poison  ? 

Overend. — I  should  submit  not,  as  it  was  administered  in  a  state  in 
which  it  could  not  be  a  "  destructive  thing." 

Wilde,  C.  J. — The  question  here  is,  whether  the  prisoner  administered 
poison  with  intent  to  murder.  The  *kernel  of  the  berry  was  a '  i-*qi  9 
poison,  but  he  administered  it  in  a  condition  in  which  it  was  not 
capable  of  doing  injury.  Is  that  administering  poison  ?  If  a  person 
administers  poison,  with  intent  to  murder,  but  accompanies  it  with  some- 
thing which  prevents  its  acting,  we  all  think  that  it  is  the  offence  pro- 
vided for  by  this  enactment,  and  that  the  conviction  must  be  affirmed. 

Alderson,  B. — This  is  very  different  from  the  case  of  a  person  admi- 
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nistering  an  innocent  thing,  and  thinking  it  poison :  there  he  does  not 
administer  poison  at  all ;  here  he  does. 
Wightman,  J.,  Platt,  B.,  and  Vaughax  Williams,  J.,  concurred 

Conviction  affirmed. 


REGINA  v.  SAMUEL  HANSON.    Dee.  19, 1849. 

A.  pat  eantharides  into  rum,  and  gave  H  to  B.  to  drink.  B.  drank  it,  not  knowing  that  fat 
eantharides  waa  in  the  ram,  and  became  ill : — Held,  that  A.  waa  neither  indictable  for  an 
assault,  nor  for  a  misdemeanor  at  common  law. 

A  prosecutrix  and  witnesses  were  bound  by  recognisance  to  appear  against  a  prisoner  at  Ac 
assises,  on  a  charge  of  felony.  By  the  advice  of  counsel,  instead  of  an  indictment  for  felony,  an 
indictment  was  preferred  for  a  misdemeanor  at  common  law,  on  which  no  costs  «mW  be  allowed. 
The  Judge  made  an  order  for  the  expenses  of  the  attendance  of  the  prosecutrix  and  witn  eases. 

Misdemeanor. — The  indictment  charged  that  the  prisoner  "  unlaw- 
fully, wilfully,  and  maliciously  contriving  and  intending  to  hurt  and 
damage  the  body  of  one  Mary  Warburton,  with  force  and  arms  unlaw- 
fully, wilfully,  knowingly,  and  maliciously,  did  mix  a  large  quantity,  to 
wit,  one  ounce  in  weight,  of  a  certain  poisonous  and  destructive  thing,  to 
wit,  caotharides,  with  a  large  quantity,  to  wit,  one  pint  of  a  certain 
spirituous  liquor,  to  wit,  rum,  and  the  same  poisonous  and  destructive 
thing,  so  mixed  with  the  said  spirituous  liquor,  as  aforesaid,  to  wit,  on 
the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, he,  the  said  Samuel  Hanson,  with  force  and  arms  unlawfully,  wil- 
*9131  ^y>  knowingly,  and  maliciously,  did  give  to  *the  said  Mary  War- 
J  burton,  with  intent  that  she,  the  said  Mary  Warburton,  should 
then  and  there  drink  the  same ;  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  she,  the  said  Mary  Warburton,  not 
knowing  the  said  poisonous  and  destructive  thing  to  have  been  so  mixed 
with  the  said  spirituous  liquor,  as  aforesaid,  she,  the  said  Mary  Warbur- 
ton, did  then  and  there  drink  and  swallow  the  said  poisonous  and  destruc- 
tive thing,  so  mixed  with  the  said  spirituous  liquor,  as  aforesaid,  by  which 
the  said  Mary  Warburton,  of  the  poisonous  and  destructive  thing  afore- 
said, and  of  the  operation  of  the  same,  then  and  continually  afterwards, 
for  a  long  space  of  time,  to  wit,  for  the  space  of  one  month  from  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  was 
and  remained  grievously  and  violently  injured,  distempered,  sick,  ill,  and 
disordered  in  her  body,  to  the  great  damage  of  her  the  said  Mary  War- 
burton, to  the  evil  example  of  all  others  in  like  case  offending,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity/' 
There  were  other  counts,  varying  the  statement  of  the  offence,  but  all 
charging  a  similar  intent ;  and  there  were  counts  charging  a  common 
assault. 

Overendy  for  the  prosecution,  in  his  opening  stated  the  facts  exactly 
as  they  are  stated  in  the  count  of  the  indictment  above  set  forth. 

Blanshard,  for  the  prisoner,  submitted,  that  the  offence  stated  in  the 
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indictment  did  not  amount  to  a  misdemeanor  at  common  law,  nor  to  an 
assault,  but  that  it  was  a  mere  private  wrong.  He  cited  the  cases  of 
Regina  v.  Dilworthj  2  Moo.  &  Bob.  531,(a)  and  Regina  v.  Walkden,  1 
Cox  Cr.  Ca.  282.(6) 

*Overend  and  Pearce,  for  the  prosecution,  submitted,  that  the  r^ni^ 
bodily  injury  caused  by  the  noxious  drug  amounted  to  an  assault,  *- 
for  that,  although  the  woman  had  taken  the  mixture  voluntarily,  the  fraud 
practised  on  her  was  equivalent  to  force ;  and  that  it  was  a  misdemeanor 
at  common  law  to  give  any  noxious  thing  to  another,  with  intent  to 
injure  the  health  of  that  person.  They  cited  the  cases  of  Regina  v. 
Button,  8  C.  &  P.  660,(c)  Rex  v.  Dixon,  8  M .  &  S.  11,  Rex  v.  Treeve,  2 
East,  P.  C.  821,  and  Chit.  edit,  of  Black.  Com.  Vol.  4,  p.  162. (J) 

Vaughan  Williams,  J.,  after  conferring  with  Cresswbll,  J.,  deci- 
ded, that  the  offence  charged  was  neither  an  assault  nor  a  misdemeanor 
at  common  law.  Verdict — Not  Guilty. 

Overend,  for  the  prosecution,  applied  to  the  learned  Judge  to  order 
the  expenses  of  the  attendance  of  the  prosecutrix  and  witnesses.  He 
stated,  that  they  had  been  bound  by  recognisance  to  appear  at  these 
Assises  to  prosecute  and  give  evidence  against  the  prisoner,  on  a  charge 
of  feloniously  administering  a  destructive  thing  to  the  prosecutrix,  but 
that,  by  the  advice  of  the  counsel  for  the  prosecution,  no  indictment  for 
felony  was  preferred,  the  indictment  being  for  a  misdemeanor  at  common 
law,  which,  as  to  the  allowance  of  costs,  was  not  within  the  stat.  7  Geo. 
4,  c.  64,  s.  23. 

♦Vaughan  Williams,  J.,  after  taking  time  to  consider,  granted  r*cn  e 
the  application.  L 

Overend  and  Pearce,  for  the  prosecution. 

Btamhardy  for  the  prisoner. 

[Attorneys,  Dransford,  and  Freeman.'] 

(a)  In  that  case  Mr.  Justice  CoUmam  held,  that  a  person  indicted  on  the  stat  1  Viet  c  85,  s.  2, 
for  administering  poison  with  intent  to  oommit  murder  (the  indictment  there  being  in  the  usual 
form^r  could  not  be  convicted  of  an  assault,  under  sect.  11  of  that  statute. 

(©)  In  that  ease  the  prisoners  had  put  eantharides  in  ale,  and  placed  it  so  as  to  be  drunk  by  a 
bridal  party,  with  no  other  object  beyond  a  foolish  joke,  although  the  persons  were  mueh  injured 
by  it.  Baron  Parke  held,  that  this  would  not  support  an  indictment  for  an  assault,  or  for  an 
Attempt  to  commit  the  statutable  felony,  under  the  stat  1  Vict.  e.  85. 

(c)  In  that  ease  it  was  held,  that  a  person  who  puts  a  deleterious  drug  into  coffee,  in  order  that 
another  may  take  it,  is,  if  it  be  taken,  guilty  of  an  assault  upon  the  person  who  takes  it;  but  in 
the  ease  of  Regina  v.  Dxlwortk,  cited  ante,  p.  918,  n.  (a),  Mr.  Justice  CoUman  dissents  from  the 

>  of  Regina  v.  Button, 

(d)  This  and  the  two  preceding  authorities  relate  to  the  sale  of  unwholesome  bread  by  bakers. 

8D 
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BEFORE   MR.  JUSTICE  GRRSSWELL. 


REGINA  v.  FENWICK. 

The  objection,  that  an  offence  is  laid  in  an  indictment  to  hare  been  committed  on  a  day  which 
has  not  yet  arrived,  can  only  be  taken  advantage  of  on  demurrer,  and  cannot  be  taken  titer  a 
plea  of  Not  guilty. 

Forgert. — The  prisoner  was  indicted  for  forging  an  acceptance  to  a 
bill  of  exchange  at  Kingston-upon-Hull,  on  the  2d  day  of  May,  in  "the 
13th  year  of  the  reign"  of  her  Majesty,  &c.  The  prisoner  had  pleaded 
not  guilty,  and,  being  undefended,  the  learned  Judge  called  the  attention 
of  the  counsel  for  the  prosecution  to  the  fact,  that  the  offence  was  laid 
on  a  day  which  had  not  yet  arrived. 

Archbold,  for  the  prosecution,  submitted,  that  the  error  was  cured  by 
pleading  over,  and  that  the  objection  could  only  be  taken  advantage  of 
by  demurrer.  The  case  was  within  7  Geo.  4,  c.  64,  s.  20.  In  the  case 
of  Regina  v.  Law,  2  Moo.  &  Rob.  197,  where  the  objection  was,  that  the 
indictment  ought  to  have  concluded  contra  formam  statutorum,  it  was 
held,  that  objections  to  indictments  which  are  within  the  20th  section  of 
this  statute  must  be  taken  by  demurrer,  and  that  it  is  too  late  to  take 
them  on  the  trial.  In  the  case  of  Regina  v.  Odger$,  2  Moo.  &  Rob. 
*qi  «1  *^®'  where  the  objection  was,  that  the  ^indictment  commenced,  The 
-I  jurors  "of"  our  Lady  the  Queen,  instead  of  " for,"  it  was  eon- 
ceded,  that  the  only  mode  of  taking  advantage  of  the  error  was  on 
demurrer.(a) 

Crbsswell,  J. — That  will  do.  This  case  seems  to  come  within  the 
same  principle. 

The  trial  proceeded.  Verdict — Guilty. 

Archbold,  for  the  prosecution. 

[Attorney — Galloway.] 

(a)  In  the  case  of  Broome  v.  Regina  (in  error),  17  Law  J.,  M.  C,  152,  the  indictment  com- 
menced "  The  jurors  of  onr  Lady  the  Queen,"  and  the  offence  was  laid  to  have  been  committed 
"  in  the  tenth  year  of  our  Sovereign  Lady  Victoria;"  and  it  was  held,  on  writ  of  error,  first,  that, 
taking  the  caption  and  the  indictment  together,  there  was  no  error  in  the  description  of  the  graad 
jurors ;  and,  secondly,  that  the  statement  of  time,  if  incorrect,  was  aided  by  the  stat  7  Geo.  4, 
e.  64,  s,  20. 
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YORK  ASSIZES. 


BEFORE   MR.   JUSTICE  WIGHTMAN. 

REGINA  v.  JOHN  BOULTON. 

A  railway  ticket  is  a  "chattel,"  and  the  obtaining  of  it  by  false  pretence  from  a  servant  of  the 
company,  so  as  to  enable  the  holder  to  travel  on  the  line,  is  an  obtaining  a  chattel  by  false 
pretence,  within  the  stat.  7  A  8  Geo.  4,  c.  29,  s.  63. 

False  Pretences. — The  prisoner  was  convicted  on  the  6th  count  of  an 
indictment,  charging  him  with  obtaining,  by  false  pretences,  from  a  ser- 
vant of  the  Lancashire  and  Yorkshire  Railway  Company,  a  railway  ticket 
of  the  Company,  for  a  journey  from  Bradford  to  Huddersfield  by  one  of 
their  trains. 

The  count  was  as  follows : — "  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  John  Boulton  afterwards, 
to  wit,  on  the  11th  day  of  April,  in  the  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  oounty  aforesaid,  unlawfully,  know- 
ingly, and  designedly,  did  falsely  pretend  to  one  Charles  Turner,  he,  the 
said  Charles  Turner,  being  then  and  there  a  servant  of  the  said  Lanca- 
shire and  Yorkshire  Railway  Company,  that  a  certain  ticket,  which  he 
the  said  John  Boulton  then  and  there  delivered  to  the  said  Charles 
Turner,  was  then  and  there  a  genuine  ticket  of  the  said  Company,  before 
then  obtained  by  him,  the  said  John  Boulton,  from  the  said  Company, 
for  the  conveyance  of  him,  the  said  John  Boulton,  as  a  passenger  in  and 
by  certain  carriages  of  the  said  Company  from  the  said  town  of  Brad- 
ford to  Huddersfield  aforesaid,  on  the  said  11th  day  of  April.  By  means 
of  which  last-mentioned  false  pretence,  the  said  John  Boulton  did  then 
and  there  unlawfully  obtain  from  the  said  Lancashire  and  Yorkshire 
Bailway  'Company  a  certain  chattel,  to  wit,  a  printed  ticket  of  r*gi  o 
the  said  Company,  authorizing  the  bearer  thereof  to  be  thereafter  L 
conveyed,  without  further  charge  or  payment  in  that  behalf,  by  certain 
carriages  of  the  said  Company,  on  the  said  11th  day  of  April,  from  the 
said  town  of  Bradford  to  Huddersfield  aforesaid,  the  said  last-mentioned 
ticket  being  then  and  there  the  goods  and  chattels  of  the  said  Lanca- 
shire and  Yorkshire  Railway  Company,  and  of  the  value  of  one  penny, 
to  the  intent  thereby  then  and  there  to  cheat  and  defraud  the  said  Lan- 
cashire and  Yorkshire  Railway  Company  of  the  same ;  Whereas,  in  truth 
and  in  fact,  the  said  ticket,  so  delivered  as  last  aforesaid  by  the  said 
John  Boulton,  was  then  and  there  not  a  genuine  ticket  of  or  obtained 
from  the  said  Company  for  the  conveyance  of  any  person  as  a  passenger 
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by  any  carriage  of  the  said  Company  on  any  journey  whatsoever :  To 
the  great  damage  and  deception  of  the  said  Company,  to  the  evil  example 
of  all  others  in  the  like  case  offending,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity." 

The  following  specimen  shows  the  form  of  the  ticket  of  the  Company. 


i 

23 


EXPRESS  TRAIN. 
BRADFORD 

TO 

HUDDERSFEBLD. 
1st  Class. 


CD 
00 
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This  was  a  voucher  for  the  journey,  but  to  be  given  up  to  the  Company 
when  the  journey  was  concluded. 

The  prisoner  was  stopped  on  the  line  before  he  had  finished  his  jour- 
ney, and  was  taken  into  custody  with  the  ticket  in  his  possession. 
♦9191  *Wiohtman,"  J.,  reserved  the  case  for  the  consideration  of  the 
Judges  on  the  question,  "  whether  the  obtaining  such  a  ticket 
was  obtaining  a  chattel  of  the  Company  with  intent  to  cheat  and  defraud 
the  Company  of  the  same,  within  the  meaning  of  the  Act  of  Parliament*' 
(7  &  8  Geo.  4,  c.  39,  s.  58). 

it.  HaU  and  Pickering,  for  the  prosecution. 
[Attorney — BrighouseJ] 


EXCHEQUER  CHAMBER. 

BEFORE  POLLOCK,  C.  B.,  PARKE,  B.,  WIGHTMAN,  J.,  PLATT,  B.,  AND  TAL- 
FOURD,  J.     [Nov.  20.] 

This  case  was  not  argued  by  counsel. 

Parke,  B.,  delivered  judgment. — In  the  case  of  obtaining  a  railway 
ticket  by  false  pretences,  we  are  of  opinion  that  the  case  is  within  the 
statute.  It  appears  that  the  ticket  was  something  of  value,  and  the 
stealing  it,  or  obtaining  it  by  a  false  pretence  from  a  servant  of  the 
Company,  was  therefore  the  stealing  or  obtaining  a  valuable  chattel 
within  this  Act  of  Parliament ;  and  although  the  ticket  was  to  be  returned 
at  the  end  of  the  journey,  that  does  not  prevent  it,  while  of  value  to  the 
holder  as  enabling  him  to  travel  gratis,  from  being  a  chattel,  the  stealing 
or  the  obtaining  of  which  by  false  pretence,  and  with  intent  to  defraud 
the  Company,  is  an  offence  under  this  Act  of  Parliament. 

Conviction  affirmed  on  the  sixth  count 
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BEFORE  MR.  JUSTICE  PATTE80N. 


REGINA  v.  ELIZABETH  GARNER. 

In  order  to  exclude  evidence  of  a  prisoner's  confession,  it  must  appear  affirmatively  that  some 
inducement  to  confess  was  held  out  to  him,  by  or  in  the  presence  of  some  one  having  authority. 

In  such  a  oase  it  does  not  turn  on  what  may  have  been  the  preoise  words  used,  bnt  in  each  case 
it  is  for  the  Judge  to  consider,  before  be  receives  or  rejects  the  evidence,  whether  the  words 
used  were  such  as  to  convey  to  the  mind  of  the  person  addressed  an  intimation  that  it  will  be 
better  for  him  to  confess  that  he  committed  the  crime,  or  worse  for  him  if  he  does  not 

If  a  confession  be  received  in  evidence,  it  not  appearing  that  any  inducement  had  been  held 
out,  but,  at  a  later  period  of  the  trial,  it  appear  that  such  an  inducement  was  held  out  before 
the  making  of  the  confession  as  would  render  it  inadmissible,  the  Judge  will  strike  the  evidence 
of  the  confession  out  of  his  notes,  and,  if  there  be  no  other  evidence,  direct  an  acquittal. 

Administering  poison. — The  prisoner,  a  girl  aged  thirteen  years,  was 
indicted  for  administering  poison  to  her  mistress,  Mary  Smith,  with 
intent  to  murder  her.  < 

It  was  proved  that  the  prisoner  had  given  her  mistress,  who  was 
bedridden,  some  milk,  in  which  a  quantity  of  fag-water  had  been  mixed 
—fag-water  being  a  mixture  of  arsenic,  soft  soap,  and  water,  used  for 
dressing  sheep.  But  in  cfrder  to  prove  that  the  prisoner  had  put  the 
fag-water  into  the  milk — that  she  knew  the  nature  of  it,  and  intended  to 
murder  her  mistress — her  own  confession  to  Mr.  Gilby,  a  medical  man 
who  attended,  made  in  the  presence  of  the  prisoner's  mistress  and  her 
husband,  was  offered  in  evidence. 

Mr.  Gilby,  on  being  questioned,  swore  that  he  did  not  tell  the  pri- 
soner that  it  would  be  better  or  worse  for  her  to  tell ;  that  he  used  no 
threats  or  promises,  nor  did  any  one  else ;  and  it  appeared  that,  before 
Mr.  Gilby's  arrival,  the  prisoner  had  not  made  any  confession,  nor  had 
any  threats  or  promises  been  held  out  to  her. 

Mr.  Gilby  then  gave  evidence,  as  follows : — "  I  asked  her  if  she  had 
given  the  woman  anything  in  the  milk;  she  said  *she  had  mixed  r#Qf>t 
fag-water  with  the  milk;  she  said  she  had  put  in  half  a  tea-cup  *- 
full.  I  asked  her  if  she  was  aware  of  the  nature  of  it ;  she  said  she 
knew  it  was  poison,  she  thought  it  would  kill  the  woman,  and  that  she 
had  done  it  to  be  released  from  the  service." 

A  woman  named  Brampton  was  then  called  as  a  witness,  who  also  was 
present  at  the  conversation ;  and  she  swore  that  Mr.  Gilby  told  the  pri- 
soner, in  the  presence  of  the  mistress  and  her  husband,  that  it  would  be 
better  for  her  to  tell  the  truth.  This  witness  could  not  tell  whether  he 
told  her  so  before  he  asked  her  what  she  had  done,  but  it  was  before  she 

vol.  n. — 75  8  d  2 
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answered.  Mr.  Gilby  was  recalled,  and,  in  answer  to  questions  pat  by 
the  learned  Judge,  said,  "  I  could  not  positively  swear  that  I  did  not  tell 
the  prisoner  that  it  would  be  better  for  her  to  tell  the  truth.  I  don't 
recollect  that  I  did.  I  can't  say  positively  what  was  the  first  thing  I 
said  to  her.  I  believe  I  asked  her  what  she  had  put  into  the  milk.  It 
is  very  likely  that  I  might  tell  her  it  would  be  better  for  her  to  tell  the 
truth.  Smith  and  his  wife  (the  mistress)  were  both  present,  and  heard 
what  I  said." 

Smith,  the  husband  of  the  mistress,  who  was  examined  as  a  witness, 
could  not  recollect  what  was  said. 

Flowers,  for  the  prisoner,  submitted  that  the  learned  Judge  ought  to 
strike  the  confession  out  of  his  notes,  and  not  leave  it  to  the  jury. — He 
cited  the  cases  of  Rex  v.  Spencer,  7  C.  &  P.  776,  Bex  v.  Sarah  Taylor, 
3  Id.  733,  Regina  v.  Laugher,  ante,  p.  225. 

Patteson,  J.  (having  conferred  with  Lord  Denman,  C.  J.),  declined 
to  strike  out  the  evidence  of  the  confession ;  and  his  Lordship  put  the 
whole  to  the  jury,  observing  that  it  was  impossible,  after  they  had  heard 
the  confession,  to  expect  that  they  could  weigh  and  consider  the  other 
*Q90-i  facts  in  the  case  without  reference  to  the  confession ;  and,  in  *truth, 
J  the  other  facts  by  themselves  would  not  have  warranted  a  con- 
viction. 

The  deposition  of  Mrs.  Smith,  the  mistress,  which  had  been  taken  by 
a  magistrate  in  the  presence  of  the  prisoner,  Mrs.  Smith  being  incapable 
of  attending  the  trial,  from  a  disease  of  dropsy,  was  read  in  evidence, 
detailing  the  same  conversation  between  Mr.  Gilby  and  the  prisoner,  but 
not  stating  anything  with  regard  to  the  use  of  threats  or  promises. 

Verdict — Guilty. 

Patteson,  J.,  reserved  the  case  for  the  opinion  of  the  Judges,  on  the 
question,  whether  he  was  right  in  the  course  he  adopted. 

Wildman,  for  the  prosecution. 

Flowers,  for  the  prisoner. 

[Attorneys — Portington,  and  Dale.'] 


EXCHEQUER  CHAMBER. 

BEFORE   POLLOCK,  C.  B.,  PATTESON,  J.,  MAULK,  J.,  CRBSSWELL,  J.,  AND 
ERLB,  J.      [Nov.  11.] 

Flowers,  for  the  prisoner. — I  have  to  argue,  first,  that,  although  the 
evidence  of  the  confession  was  properly  received  at  the  time  when  it  was 
received,  yet  that,  as  soon  as  it  was  shown  by  the  evidence  of  Mrs. 
Brampton  that  it  was  not  properly  receivable,  the  learned  Judge  should 
♦qoQ-i  bave  struck  it  out  of  his  notes.  The  case  of  Jacobs  v.  Laybam, 
J  11  M.  &  W.  685,(a)  is  a  strong  authority  on  this  point ;  and,  *•#- 

(if)  In  that  case  a  witness  for  the  defendant,  to  whom  several  questions  had  been  pat  in  hit 
examination  in  chief,  stated,  in  answer  to  a  question  put  to  him  by  the  plaintiff's  counsel,  wbe 
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comity,  that  the  inducement  to  confess,  held  out  by  Mr.  Gilby,  in  the 
presence  of  the  master  and  mistress  of  the  ^prisoner,  was  such  r+ao± 
as  to  render  any  statement  made  by  her  in  consequence  of  it  in- 
admissible. 

had  interposed,  that  he  was  liable  to  the  plaintiff's  attorney  for  the  costs ;  and  thereupon  he  was 
objected  to,  as  incompetent  It  was  contended  by  the  defendant's  counsel,  that  the  objection 
came  too  late ;  but  this  was  deuied  by  the  plaintiff's  counsel,  on  the  authority  of  Lord  Keeper 
King,  Holt,  C.  J.,  and  Powell,  J.,  in  the  case  of  Needham  v.  Smith,  2  Yern.  463,  and  that  of  Lord 
Hardwicke,  in  the  case  of  Lord  Lovat,  18  St  Tr.  596. — Lord  Abinger,  C.  B.,  in  giving  judgment, 
said,  ''  The  plaintiff's  counsel  have  furnished  us  with  a  proof  of  the  antiquity,  at  least,  of  the 
practice  contended  for  by  them.  They  have  shown  that  it  has  been  recognised  by  the  high 
authority  of  Lord  King,  assisted  by  those  other  learned  Judges  who  sat  with  him  on  that  occa- 
sion, and  confirmed  afterwards  by  the  opinion  of  Lord  Bardwieke,  one  of  the  greatest  Judges 
who  ev,er  presided  in  this  country,  not  only  on  the  law  but  on  the  reason  of  the  law.  To  this  I 
can  add  the  testimony  of  my  own  experience,  which  has  been  of  more  than  forty  years,  that, 
whenever  a  witness  was  discovered  to  be  incompetent,  the  Judge  always  struck  tho  evidence  that 
had  been  given  out  of  his  notes.  I  have  known  both  Lord  EUenborovgh  and  Mr.  Baron  Bayley 
erase  whole  pages  in  this  way."  "  The  reason  of  the  practice  rests  on  this  ground — the  law  will 
not  allow  a  verdict  to  stand  which  has  been  obtained  on  the  evidence  of  a  person  whom  the  rules 
of  law  have  declared  incompetent  to  give  evidence." 

In  the  case  of  Bartlett  v.  Smith,  11  M.  AW.  483,  which  was  an  action  by  endorsee  against 
drawer  of  a  bill  of  exchange,  in  which  the  defendant  by  his  plea  denied  the  making ;  the  bill 
was  offered  in  evidence  at  the  trial,  it  purported  to  be  a  foreign  bill,  and  was  stamped  as  such, 
but  its  admissibility  was  objected  to  on  the  ground  that  it  was  really  drawn  in  London,  and  evi- 
dence was  offered  of  this  fact  This  evidence  was  rejected  by  the  undersheriff  of  Middlesex,  who 
tried  the  cause,  and  the  bill  was  read  in  evidence ;  the  evidence  that  it  was  drawn  in  London 
being  afterwards  given  as  a. part  of  the  defendant's  case.  The  case  came  before  the  Court  of 
Exchequer,  on  the  question,  whether  the  evidence  that  the  bill  was  drawn  in  London  should 
have  been  received  before  the  bill  was  given  in  evidence ;  and  the  Court  held  that  it  should ; 
and  Lord  Abinger,  C.  B.,  said,  "All  questions  respecting  the  admissibility  of  evidence  are  to  be 
determined  by  the  Judge,  who  ought  to  receive  that  evidence,  and  decide  upon  it,  without  any 
reference  to  the  jury.  In  all  cases  where  an  objection  is  made  to  the  competency  of  witnesses, 
any  evidence  to  show  their  incompetency  must  be  received  by  the  Judge,  and  adjudicated  on  by 
him  alone.  So,  in  the  present  case,  evidence  offered  to  impeach  the  admissibility  of  the  bill,  on 
the  ground  that  it  was  improperly  stamped,  should  have  been  received  by  the  Judge,  and  deter- 
mined by  him  before  the  bill  was  allowed  to  be  read  to  the  jury.  When  the  objection  was  made, 
that  the  bill  bore  a  wrong  stamp,  the  undersheriff  ought  to  have  received  the  evidence  to  impeach 
it,  before  he  allowed  the  bill  to  be  read ;  and  it  was  for  him  to  say  whether  the  evidenoe  adducod 
for  the  purpose  was  snch  as  to  satisfy  him  or  not  The  evidence  tendered  was  for  the  purpose  of 
showing  that  the  bill  ought  not  to  be  read  at  all j  and  if  the  undersheriff  rejected  it  in  the  first 
instance,  he  ought  not  to  have  received  it  afterwards  and  submitted  it  to  the  jury." — Bnron  Park* 
said,  "  All  preliminary  matters  of  this  kind  are  to  be  determined  by  the  Judge,  not  by  the  jury. 
I  well  recollect  the  case  of  Major  Campbell,  who  was  indicted  for  murder  in  Ireland ;  and  on  a 
dying  declaration  being  tendered  in  evidence,  the  Judge  left  it  to  the  jury  to  say  whether  the 
deceased  knew,  when  be  made  it  that  be  was  at  the  point  of  death.  The  question  as  to  the 
propriety  of  the  course  adopted  in  that  case  was  sent  over  for  the  opinion  of  the  English  Judges, 
who  returned  for  answer  that  the  course  taken  was  not  the  right  one,  and  that  the  Judge  ought 
to  have  decided  the  question  himself.  There  was  also  a  case  before  myself  at  York,  where  a 
witness  was  objeoted  to  by  a  prisoner  as  incompetent,  and  the  question  arose  as  to  the  course  to 
be  adopted  under  such  circumstances:  I  took  the  opinion  of  all  the  Judges  upon  it,  who  held 
that  I  ought  to  have  received  all  the  evidenoe  advanced,  both  to  impeach  the  competency  of  the 
witness,  and  in  support  of  it,  before  I  allowed  him  to  give  any  evidence  to  the  jury.  In  like 
manner,  it  is  for  the  Judge  to  say  whether  an  instrument  which  is  proposed  to  be  given  in  evi- 
dence is  properly  stamped  or  not,  and  to  decide  upon  the  evidence  respecting  its  admissibility." 
— And  Baron  Aldereon  said,  "Where  a  question  arises  as  to  the  admissibility  of  evidence,  the 
facts  upon  which  its  admissibility  depends  are  to  be  determined  by  the  Judge,  and  not  by  the 
jury.  If  the  opposite  course  were  adopted,  it  would  be  equivalent  to  leaving  it  to  the  jury  to  pay 
whether  a  particular  thing  were  evidence  or  not  It  might  as  well  be  contended  that  a  Judge 
ought  to  leave  to  the  jury  the  question,  whether  sufficient  search  had  been  made  for  a  document, 
to  as  to  admit  secondary  evidenoe  of  its  contents." 

The  case  of  Smith  v.  Bartlett  was  acted  on  by  Mr.  Justice  Erie  in  the  case  of  Painter  v.  Hill, 


J 
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*QOtri  *Pollock,  C.  B. — When  a  prisoner  has  been  told  that  he  had 
J  better  tell  the  truth,  and  these  expressions  are  used  by  or  in  the 
presence  of  a  person  in  authority,  I  always  reject  the  evidence 

Maule,  J. — That  the  expression  "you  had  better  tell  the  troth/' 
coming  from  a  person  in  competent  authority,  excludes  what  is  said  by 
the  prisoner  afterwards,  has  been  decided  in  more  than  a  hundred  instances. 

Erlb,  J. — Some  Judges  have  held,  that  merely  telling  a  prisoner  to 
tell  the  truth  is  not  such  an  inducement  to  confess  as  will  render  the  con- 
fession inadmissible.  But  it  does  not  turn  upon  what  may  be  the  precise 
words  used;  but  in  each  case,  whatever  the  words  used  may  be,  it  is  for 
the  Judge  to  consider,  before  he  admits  or  rejects  the  evidence,  whether 
the  words  used  were  such  as  to  convey  to  the  mind  of  the  person  addressed 
♦9261  an  intifflftti011  that  it  *will  be  better  for  him  to  confess  that  he 
committed  the  crime,  or  worse  for  him  if  he  does  not. 

Pattbson,  J. — If  Mr.  Gilby  had,  in  the  first  instance,  admitted  the 
words  to  have  been  used  by  him,  which  were  proved  by  the  other  witness 
Brampton,  I  should  not  have  received  evidence  of  the  confession ;  but 
the  evidence  was  properly  received  when  it  was  given,  although  the  other 
evidence  given  afterwards  showed  that  it  was  inadmissible.  In  order 
that  a  prisoner's  statement  should  be  rejected,  it  must  appear  affirmatively 
that  some  inducement  was  held  out  by  or  in  the  presence  of  some  person 
having  authority.  I  hold  that  strongly — and  here  it  did  appear  affirma- 
tively, on  the  evidence  of  Mrs.  Brampton ;  I  therefore  think«that  I  should 
have  struck  this  evidence  out  of  my  notes,  and  that,  as  there  was  no 
other  evidence,  I  ought  to  have  directed  an  acquittal. 

Pollock,  G.  B. — We  are  all  of  opinion  that  this  conviction  cannot  be 
sustained.  Conviction  wrong. 

tried  at  Westminster,  in  Queen's  Bench,  on  the  14th  of  January,  1847.  That  was  an  action  by 
the  payee  against  the  maker  of  a  promissory  note,  payable  "two"  months  after  date,  with  a  plea 
that  the  defendant  did  not  make  the  note.  The  defendant's  signature  to  the  note  was  proved, 
but  the  word  "  two"  was  evidently  written  on  an  erasure.  Erie,  J.,  said,  that  it  was  incumbent 
on  the  plaintiff  to  explain  this,  and  a  witness  was  called  for  the  plaintiff  to  prore  that  the  nste 
was  in  the  same  state  when  it  was  signed  by  the  defendant — Before  the  note  was  read  in  evidence, 
Cr&wder,  for  the  defendant,  proposed  to  call  witnesses  to  prove  that,  when  the  note  was  signed 
by  the  defendant  and  delivered  to  the  plaintiff,  it  was  payable  "  three"  months  after  date,  and 
that  the  "  two"  must  have  been  inserted  afterwards.  The  plaintiff's  counsel  objected,  that  it 
was  part  of  the  issue  on  the  plea,  whether  the  defendant  made  the  note  as  stated  in  the  decla- 
ration, and  that  this  evidence  should  be  given  as  a  part  of  the  defendant's  case. — Qromdtr,  for 
the  plaintiff,  cited  the  case  of  Smith  v.  Bartlett. — Erie,  J.,  in  this  stage  of  the  cause,  received  tk« 
evidence  of  two  witnesses  for  the  defendant;  one  of  whom  stated  that  he  wrote  the  note  payabfe 
at  three  months,  and  that  the  defendant  signed  it  in  that  state  and  gave  it  to  the  plaintiff;  vb 
took  it  away. — On  this  evidence,  no  observations  being  made  by  the  counsel  on  either  aide,  Brk, 
J.,  said,  "  My  opinion  is  in  favour  of  the  defendant  The  alteration  is  not  accounted  for  to  wj 
satisfaction."  And  his  Lordship  would  not  allow  the  note  to  be  read  in  evidence,  and  directed 
a  verdict  for  the  defendant;  but  the  plaintiff's  oounsel  elected  to  be  nonsuited. — Hmm/rey  aal 
Luth,  for  the  plaintiff;  Orowder  and  Carrington,  for  the  defendant 


2  CABBINGTON  &  KIRWAN.  N.  P.  927 


•MIDLAND  SPRING  CIRCUIT,  1849.         [*927 


WARWICK  ASSIZES. 


BEFORE  L.  C.  HUMFRET,  ESQ.,  Q.  C. 

REGINA  v.  JOHN  PASCOE. 

A.  had  her  goods  stolen.  B.,  who  knew  the  thieves,  received  mooej  from  A.  to  endeavour  to 
purchase  the  stolen  property  of  the  thieves  for  A.,  but  not  meaning  to  bring  the  thieves  to  jus* 
tice : — Hddy  that  B.  was  guilty  of  the  felony  of  taking  money  on  account  of  helping  A.  to  the 
return  of  the  stolen  goods  under  the  stat  7  k  8  Geo.  4,  e.  29,  s.  68. 

Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  58. — The  indictment 
charged  that  the  prisoner,  on,  &c,  at,  &c,  "  corruptly  and  feloniously  did 
take  and  receive  of  and  from  Hannah  Turley  certain  money  and  reward, 
to  wit,  three  pieces  of  the  current  gold  coin  of  the  realm  called  sove- 
reigns, of  the  moneys  of  one  Enoch  Turley,  unjjler  pretence  and  upon 
account  of  then  and  there  helping  the  said  Hannah  Turley  to  certain 
goods  and  chattels,  to  wit,  fourteen  cheeses,  of  the  value  of  7Z.,  of  the 
goods  and  chattels  of  the  said  Enoch  Turley,  which  said  goods  and  chat- 
tels had  been  before  feloniously  stolen,  he  the  said  John  Pascoe  not  having 
caused  the  person  by  whom  the  said  goods  had  been  so  stolen,  as  afore- 
said, to  be  apprehended  and  brought  to  trial  for  the  same  ;"  against  the 
statute,  &c.  There  was  a  second  count,  in  which  the  name  of  Enoch 
Turley  was  substituted  for  that  of  Hannah  Turley. 

It  appeared  that  the  prosecutrix  had  had  her  house  broken  open,  and 
fourteen  cheeses  stolen.  The  prisoner,  who  was  a  tradesman  employed 
by  the  prosecutrix,  called  upon  her  in  the  course  of  his  business,  and  told 
her  that  he  had  some  suspicion  of  the  persons  who  had  broken  open  her 
house.  He  proposed  and  executed  a  plan  by  which  he  brought  to  her 
house  the  persons  whom  he  suspected  of  being  concerned  in  the  robbery, 
and  upon  the  prosecutrix  seeing  them  she  at  once  recognised  them  as 
persons  who  *had  been  in  her  house  on  the  day  previous  to  the  r*qoQ 
night  on  which  the  robbery  was  effected.  The  prisoner  asked 
the  prosecutrix  if  she  did  not  think  they  were  implicated  in  the  robbery  ? 
She  said,  "Yes."  He  said,  "So  do  I."  She  said,  "I  wish  you 
would  try  if  you  could  buy  a  bit  of  cheese  of  them,"  to  which  he  assented, 
and  she  gave  him  8/.  for  that  purpose.  The  prosecutrix  afterwards  saw 
the  prisoner  several  times,  when  he  told  her  the  cheese  would  come.  The 
prosecutrix  said,  "  You  have  got  the  money,  and  you  don't  mean  to  send 
me  the  cheese."  He  said  she  might  have  the  money  back  whenever  she 
pleased. 

Mr.  Humfbet  left  three  questions  to  the  jury: — First,  did  the  pri« 
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soner  mean  to  screen  the  guilty  parties,  or  to  share  the  money  with 
them  ?  Secondly,  did  the  prisoner  know  the  thieves,  and  intended  to 
assist  them  in  getting  rid  of  the  cheese  by  promising  the  prosecutrix  to 
buy  it?  and,  thirdly,  did  the  prisoner  know  the  thieves,  and  assist  the 
prosecutrix,  as  her  agent  and  at  her  request,  in  endeavouring  to  purchase 
the  stolen  property  from  them,  not  meaning  to  bring  the  thieves  to 
justiee?  ,  * 

To  the  first  two  questions  the  jury  answered,  "  No ;"  to  the  third, 
"Yes." 

Mr.  Humprey  directed  the  jury  to  find  the  prisoner  guilty,  reserving 
for  the  consideration  of  the  Judges  the  question,  "whether  the  receipt 
of  the  money,  under  these  circumstances,  was  a  corrupt  receiving  within 
the  meaning  of  the  statute."  m  Verdict — Guilty. 

O'Brien  and  Mundell,  for  the  prosecution. 

Hayes,  for  the  prisoner. 

[Attorneys,  Hardinge,  and  Nightingale.] 


*929]  *EXCHEQUER  CHAMBER. 

BEFORE  WILDE,  C.  J.,  ROLFE,  B.,  CRESSWELL,  J.,  PLATT,  B.,  AND  VAUGHA5 

Williams,  J.    {June  23.] 

This  case  was  not  argued  by  counsel. 

Wilde,  G.  J.,  delivered  judgment. — This  case  has  been  considered  by 
the  Judges  constituting  the  present  court  of  appeal;  and  we  are  of 
opinion,  upon  the  facts  found  by  the  jury,  that  the  receipt  of  the  money 
by  the  prisoner  was  a  corrupt  receiving  of  such  money  within  the  mean* 
ing  of  the  statute,  the  facts  found  being,  that  the  prisoner  knew  the 
thieves,  and  assisted  in  purchasing  the  stolen  property  from  the  thieves* 
not  meaning  to  bring  them  to  justice ;  and  this  finding  establishes  all  the 
facts  necessary  to  constitute  the  offence  described  in  the  statute.  The 
words  of  the  statute  (7  &  8  Geo.  4,  c.  29,  s.  58)  are,  "  And  be  it  enacted, 
that  every  person  who  shall  corruptly  take  any  money  or  reward,  directly 
or  indirectly,  under  pretence  or  upon  account  of  helping  any  person  to 
any  chattel,  money,  valuable  security,  or  other  property  whatsoever, 
which  shall  by  any  felony  or  misdemeanor  have  been  stolen,  taken, 
obtained,  or  converted  as  aforesaid,  shall  (unless  be  cause  the  offender 
to  be  apprehended  and  brought  to  trial  for  the  same), be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not  leas 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
fears,  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped  (if  the  Court  shall  so  think  fit)  in  addition  to  such  imprison- 
ment."   We  think  the  conviction,  therefore,  was  legal  and  proper. 


2  CARRINGTON  &  KIRWAN.   N.  P.  930 


•CROWN  CASES  RESERVED.  [*930 


REGINA  v.  ORLANDO  MASTERS. 

It  was  the  duty  of  the  clerks  of  A.  to  receive  money  on  account  of  A.  and  pay  it  over  to  A.'s 
superintendent,  whose  doty  it  was  to  pay  it  over  to  the  prisoner,  whose  duty  it  was  to  pay  it 
oyer  to  A.'s  cashier,  these  persons  being  all  servant*  of  A.  The  prisoner  received  money  in  this 
mode  and  embeizled  it: — Held  to  be  an  embesslement  within  the  stat  7  k  8  Geo.  4,  c.  29,  s.  47. 

Recorders  at  borough  quarter  sessions  have  power  to  reserve  cases  for  the  opinion  of  the  Judges, 
under  the  stat  11  A  12  Vict  c  78. 

Embezzlement. — The  prisoner  was  tried  before  M.  D.  Hill,  Esq.,  Q. 
C,  Recorder  of  Birmingham,  at  the  Michaelmas  Quarter  Sessions,  1848, 
on  the  indictment,  which  charged  that  he,  being  a  servant  of  William 
Holliday,  embezzled  three  several  sums  received  by  him,  by  virtue  of  his 
employment,  for  and  on  account  of  his  master. 

The  prisoner  was  convicted,  subject  to  the  opinion  of  „ the  Judges  on  a 
case,  which  stated  as  follows : — 

"It  appeared  in  evidence,  that  the  course  of  business  adopted  by  the 
prosecutor's  house  was  for  the  customers  to  pay  moneys  into  the  hands 
of  certain  persons,  who  paid  them  over  to  a  superintendent ;  he  accounted 
with  the  .prisoner,  and  paid  over  such  moneys  to  him ;  and  the  prisoner, 
in  his  turn,  accounted  with  cashiers,  and  paid  over  the  moneys  to  them, 
he  having  no  other  duty  to  perform  with  respect  to  such  moneys,  than 
to  keep  an  account  which  might  act  as  a  check  on  the  superintendent 
and  the  cashiers,  their  accounts  being  in  like  manner  checks  upon  him. 
These  four  parties  to  the  receipt  of  the  moneys  are  all  servants  of  the 
prosecutor. 

"  With  respect  to  the  three  sums  in  question,  it  was  proved  that  they 
passed  in  due  course  from  the  customers,  through  the  hands  of  the  inter- 
mediate receivers,  and  the  superintendent,  to  the  prisoner,  who  wilfully 
and  fraudulently  retained  them. 

"  On  behalf  of  the  prisoner,  it  was  objected,  on  the  authority  of  Rex 
v.  Murray,  1  Moo.  C.  C.  276,(a)  that  the  moneys  having,  before  they 


♦reached  the  prisoner,  been  in  the  possession  of  the  prosecutor's 


[*931 


servants,  did  in  law  pass  to  the  prisoner  from  his  master,  and  that, 
consequently,  the  charge  of  embezzlement  could  not  be  sustained. 

"  For  the  Grown  it  was  answered,  that  the  prisoner  having  intercepted 
the  moneys  in  their  appointed  course  of  progress  to  the  master,  this  case 
was  not  governed  by  that  of  Rex  v.  Murray ',  where  the  prior  possession 
of  the  master  having  been  as  complete  as  it  was  intended  to  be,  the  money 

(a)  That  was  an  indictment  for  embesslement  "  The  prisoner  was  proved  to  bo  a  clerk  in  the 
employ  of  A.  He  received  from  another  clerk  ZL  of  A.'s  money  that  he  might  pay  (among  other 
things)  for  inserting  an  advertisement  in  the  Gcuette.  The  prisoner  paid  10s.  for  the  insertion, 
and  charged  A.  20s.,  keeping  back  the  difference,  which  he  converted  to  his  own  use."  It  was 
contended  that  this  was  not  embesslement;  and  on  a  case  reserved,  all  the  Judges  "  thought  the 
ease  not  within  the  statute,  because  A.  had  had  the  possession  of  the  money  by  the  hand*  ?f  his 
other  clerk,  and  that  the  conviction  was  therefore  wrong." 
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might  reasonably  be  considered  as  passing  from  the  master  to  the  pri- 
soner ;  whereas,  in  the  present  case,  it  was  in  a  coarse  of  passage  through 
the  prisoner  to  the  master."      ' 

The  prisoner  was  found  guilty;  and  the  learned  Recorder  reserved  the 
case  for  the  opinion  of  the  Judges,  on  the  questions,  "  First,  whether, 
under  the  stat.  11  &  12  Vict.  c.  78,  ss.  1  &  2,  questions  of  law  may  be 
reserved  by  Recorders ;  and,  secondly,  whether  the  conviction  in  this 
"case  was  good. 

EXCHEQUER  CHAMBER. 

BEFORE  POLLOCK,  C.  B.,  PATTESON,  J.,  MAULE,  J.,  CRE6SWELL,  J.,  AKP 
ERLE,  J.      [NOV.  1L] 

Miller  (with  whom  was  Mettor),  for  the  prosecution. — On  the  first 
point,  it  seems  that  the  words  of  the  stat.  11  &  12  Vict.  c.  78,  ss.  1  &  2, 
are  very  inapplicable  to  Recorders,  as,  at  the  Quarter  Sessions,  the  cases 
are  to  be  reserved  by  the  u  Justices,"  a  term  applicable  to  the  sessions 
of  counties,  though  not  to  those  in  boroughs.  On  the  second  point, 
♦9321  **  8U^m^  ^at  ^e  P™oner  was  rightly  convicted.  The  question 
J  is,  whether,  if  money  is  received  into  the  hands  of  a  servant,  on 
account  of  his  master,  to  be  by  him  passed  on  to  a  second  servant,  and 
then  to  a  third,  in  the  course  of  their  duty,  and  finally  to  be  paid  to  their 
master,  it  is  not  embezzlement  if  either  of  those  servants  fraudulently 
appropriate  the  money  to  his  own  use.  I  submit  that  it  is  each  of  them 
receiving  it  by  virtue  of  his  employment ;  it  is  the  money  of  the  master,  and 
has  never  been  in  his  possession,  except  by  the  receipt  of  his  servants.(a) 

Pollock,  C.  6. — We  are  all  of  opinion  that  the  conviction  is  right. 
We  think  that  the  case  of  Rex  v.  Murray  is  distinguishable  from  the 
present.  There  the  prisoner  bad  received  the  prosecutor's  money  from 
another  of  his  clerks,  to  apply  for  a  particular  purpose,  and  he  appro- 
priated it  to  his  own  use;  and  that  was  not  an  embezzlement  within  the 
statute.  Here  the  money  was  really  on  its  way  to  the  master,  and  the 
prisoner  was  one  of  those  who  was  to  receive  the  money  on  account  of 
his  master,  and  he  embezzled  it  before  it  got  to  the  master. 

Patteson,  J. — I  entirely  concur  with  my  Lord  Chief  Baron,  that  the 
case  of  Rex  v.  Murray  is  distinguishable  from  the  present.  I  have  no 
doubt  that  the  jurisdiction  is  sustainable,  and  that  Recorders  at  borough 
sessions  have  power  to  reserve  cases  for  our  consideration.  The  Recorder 
is  a  justice  by  the  Municipal  Corporation  Act. 

Maule,  J.,  Cresswell,  J.,  and  Ekle,  J.,  concurred. 

Conviction  right. 

{a)  0*Britn,  who  bad  been  of  counsel  for  the  prisoner  at  the  trial,  was  not  instructed  to  arga* 
the  case  on  the  part  of  the  prisoner.  But  by  the  stat  11  and  12  Vict.  e.  78,  s.  3,  this  Court  is  ts 
bear  "counsel  or  the  parties,  in  case  the  prosecutor  or  the  person  convicted  shall  think  fit  that 
the  cnse  shall  be  argued."  Before  this  statute,  in  oases  reserved  for  the  opinion  of  the  Judge* 
the  counsel  for  the  prosecution  was  not  heard  when  no  counsel  appeared  for  the  prisoner. 


2  CAERINGTON  &  KHtWAN.  N.  P.  938 


*REGINA  t.  JAMES  WEBB.  [*933 

If  a  man  indecently  expose  his  person  to  one  woman  only,  this  is  not  an  indictable  misdemeanor. 

Whether  an  indictment  which  charges  A.,  with  having  "in  a  certain  publio  place,  within  a 
certain  victualling  ale-house,"  indecently  exposed  his  person  in  the  pretence  of  M.  A.,  the  wife 
of  B.,  and  other  the  liege  subjects  there,  is  good, — queer*.  But  if  it  appear  that  the  exposure 
was  to  M.  A.,  the  wife  of  B.,  only,  the  defendant  ought  not  to  be  convicted. 

On  a  Crown  case  reserved,  the  Judges  will  hear  objections  to  the  indictment,  if  they  appear  on 
theca 


Indecent  exposure. — The  prisoner  was  indicted  at  the  Clerkenwell 
Sessions  for  an  indecent  exposure. 

The  indictment  was  as  follows : — "  Middlesex.  The  jurors  for  our  Lady 
the  Queen  upon  their  oath  present,  that  James  Webb,  late  of  the  parish  of 
Saint  Margaret,  Westminster,  in  the  county  of  Middlesex,  labourer,  on  the 
2d  day  of  October,  12  Vict.,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  in  a  certain  public  place,  within  a  certain  victual- 
ling ale-house  there  situate,  unlawfully,  wilfully,  publicly,  and  indecently 
did  expose  and  exhibit  his  private  parts  naked  and  uncovered  in  the  pre- 
sence of  Mary  Ann,  the  wife  of  Edward  Cherrill,  and  of  other  the  liege  sub- 
jects of  our  Lady  the  Queen  then  and  there  being,  for  the  space  of  divers, 
to  wit,  ten  minutes,  to  the  great  damage  and  common  nuisance  of  the  said 
Mary  Ann  Cherrill  and  the  other  liege  subjects  of  our  said  Lady  the  Queen 
then  and  there  being,  to  the  great  encouragement  of  indecency  and 
immorality,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity." 

The  jury  found  the  prisoner  guilty,  and  the  assistant  Judge  Adam* 
reserved,  for  the  opinion  of  the  Judges,  the  following  case,  to  which  a 
copy  of  the  indictment  was  annexed : — 

"  James  Webb  was  indicted  at  the  Clerkenwell  Sessions  for  an  indecent 
exposure. 

44  On  the  trial,  it  was  proved  by  the  prosecutrix  that  she  was  taking 
care  of  a  public-house  and  standing  behind  the  bar,  through  which  was 
the  public  passage  from  the  entrance  door  of  the  public-house  to  the  bar- 
parlour  ;  that  he  conducted  himself  in  an  offensive  manner,  but  not  amount- 
ing to  an  indecent  exposure,  and  whilst  so  doing  several  persons  passed 
to  and  fro ;  that  he  then  took  out  and  ^exposed  his  private  parts  r*no4 
to  her,  and  thereupon  she  directly  ran  off  and  told  her  husband ; 
that  there  was  no  one  in  sight  but  herself  at  the  time  when  she  saw  his 
private  parts  exposed. 

"  Two  points  were  made. — Fir$t9  that  an  indecent  exposure  in  the  bar 
of  a  public-house  is  not  an  indictable  offence.  Secondly,  assuming  the 
place  sufficient,  there  must  be  more  than  one  person  present  at  the  time 
of  the  exposure,  or  the  offence  is  not  complete. 

"  The  jury,  under  my  direction,  found  the  prisoner  guilty,  subject  to  the 
opinion  of  the  Judges  on  the  above  points.      The  judgment  is  respited 

(Signed)        "  John  Adams, 
Nov.  16,  1848.  Assistant  Judge." 

vol.  H.— 76  3  E 
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EXCHEQUER  CHAMBER. 

BEFORB   POLLOCK,  C.  B.,  PARKE,  B.,  PATTESON,  J.,    CRESSWELL,  J.,   A5D 
VAUGHAN  WILLIAMS,  J.      [Dee.  10.] 

Clarkeon,  for  the  defendant. — I  submit  that,  in  this  case,  the  indictment 
is  bad ;  and  that,  to  constitute  the  offence  intended  to  be  charged,  the 
act  must  be  done  in  an  open  and  public  place,  and  publicly,  and  to  the 
people  ;  and  that  the  exposure  of  the  person  of  a  man  to  one  woman  only 
is  no  offence,  unless  it  be  done  with  intent  to  insult  her,  and  then  it  is  punish- 
able under  the  Vagrant  Act.(a)  Mr.  East,  in  his  Pleas  of  the  Crown,(i) 
says,  "All  scandalous  breaches  of  morality  exhibited  in  the  face  of  the 
people"  are  misdemeanors ;  "  such  as  was  the  conduct  of  one  who  exposed 
himself  naked  from  a  balcony  in  Convent-garden."  So  Mr.  Serjt.  Haw- 
kins (c)  says,  "All  open  lewdness,  grossly  scandalous,"  like  that  before 
*9351  menti°nedi  is  indictable;  and  *in  the  case  of  Rex  v.  Crunden,  2 
Camp.  89,  it  was  held  to  be  an  indictable  offence  for  persons  to 
expose  themselves,  for  the  purpose  of  bathing,  in  view  of  the  inhabitants 
of  a  row  of  houses.  The  first  case  on  the  subject  is  that  of  Sir  Charla 
Sedley,  1  Sid.  168  (in  K.  B.)(d) 

Cresswell,  J. — Sir  Charles  Sedley  came  out  naked  on  a  balcony  in 
Covent-garden. 

Parke,  B. — There  was  a  case  tried  at  Yorkshire,  in  1830 ;  it  was  an 
indictment  against  a  French  master,  for  exposing  his  person  at  a  window 
in  Micklegate,  York,  to  excite  a  girl  who  was  a  servant  on  the  second 
floor  of  the  house  on  the  opposite  side  of  the  street ;  and  I  left  it  to  the 
jury  to  say  whether  those  in  the  street  could  have  seen  him  or  not  (not 
whether  they  did  see  him) ;  and  that,  if  they  could  have  seen  him,  it  was 
a  nuisance. 

Clarfoon. — Mr.  Chitty,  in  his  edition  of  Burn's  Justice,(*)  says,  "An 
indecent  exposure  of  the  person  to  public  view  is  an  indictable  offence  at 
♦9361  comnron  'aw  >"  aQd  tt*e  case  of  *Regina  v.  Watson,(f)  appears  to 
be  precisely  in  point  with  the  present. 

(a)  The  stat  5  Geo.  4,  e.  S3,  8.  4.  (b)  1  East  P.  C.  3. 

(c)  I  Curw.  Hawk,  o,  26,  s.  4. 

(d)  It  is  there  stated  that  Sir  Charles  Sedley  was  indicted  at  common  law  for  having  exposed  til 
person  naked  in  a  balcony  in  Convent-garden ;  that  he  was  offered  a  trial  at  bar,  but  plea**<4 
guilty  (M.  T.,  15  Car.  2) ;  when  it  was  said  to  him  by  the  Justices,  "  that,  notwithstanding  then 
was  not  any  Star  Chamber,  yet  they  would  have  him  to  know  that  the  Court  of  King's  Bench  w 
the  custos  morum  of  all  the  King's  subjects,  and  that  it  was  then  high  time  to  punish  such  pro- 
fane actions,  committed  against  all  modesty,  which  were  as  frequent  as  if  not  only  Cbrirtiau? 
but  morality  also  had  been  neglected."  There  is  also  a  note  of  this  case  in  1  Keb.  620,  where  - 
is  stated  that  it  was  an  information  against  Sir  Charles  Sedley,  "  for  showing  himself  naked  is  * 
baloony,  and  throwing  down  bottles  vi  et  armis  among  the  people  in  Covent-garden.  cocat 
pacem."  A  note  of  this  case  will  also  be  found  in  17  St.  Tr.  155,  n.,  which  appears  to  be  wit 
from  the  reports  in  Siderfin  and  Keble  conjoined;  but,  in  the  observations  of  the  Courtis* 
assault  by  the  throwing  of  the  bottles  does  not  appear  to  have  been  alluded  to. 

(e)  Tit.  "Lewdness,"  vol.  3. 

(/)  In  the  case  of  Regina  v.  WaUon,  2  Cox  Cr.  Ca.  376,  the  first  count  of  the  indtasKtl 
charged  that  the  defendant,  on,  Ac,  "at  the  parish  of  P.,  in  the  county  of  M.  aforesaid, is  » 
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Parke,  B. — The  case  at  York  was  that  of  Rex  v.  Rouverard.  I  have 
a  perfect  recollection  of  it.  I  left  it  to  the  jury  to  say  whether  the 
defendant  could  be  seen  by  the  persons  in  the  street ;  and  that  exposing 
himself  to  the  female  servant  alone  was  not  sufficient  to  constitute  the 
offence.  The  jury  found  him  guilty:  I  considered  it  a  public  offence, 
and  passed  sentence  accordingly. 

*Clarkson. — I  submit,  also,  that  the  indictment  is  bad  on  the  rioo* 
face  of  it. 

Parks,  B. — That,  if  so,  might  be  taken  advantage  of  on  writ  of 
error. 

Pollock,  G.  B.  (having  conferred  with  the  other  learned  Judges.) — 
We  are  all  of  opinion  that  you  may  go  into  the  objections  that  appear 
on  the  face  of  this  indictment. 

Clarkson. — The  words  in  the  indictment  are  "  expose"  and  "  exhibit :" 
"expose,"  is  derived  from  ex-pono,  and  "exhibit,"  from  ex-habeo;  and 
it  is  not  stated  that  he  exposed  his  person  "to"  the  other  persons,  but 
"  in  the  presence  of." 

Parke,  B. — Does  not  "presence"  mean  "sight?" 

Clarkson. — Not  always,  as  the  person  present  might  be  blind.  The 
indictment  omits  to  state  that  the  exposure  was  in  the  sight  or  in  the  view 
of  others. 

Parke,  B. — It  is  averred  to  be  in  a  public  place. 

Clarkson. — I  should  submit  that  a  passage  in  a  public-house  was  not 
a  public  place  for  this  purpose. 

Patteson,  J. — The  nature  of  the  house  may  be  material :  a  sale  of  an 
obscene  print  is  always  averred  to  have  been  in  a  shop. 

Prendergast,  for  the  prosecution. — The  indictment  alleges  the  offence 
to  have  been  committed  in  a  certain  public  place,  and  this  sort  of  passage 

in  a  public-house  is  a  place  to  which  all  persons  have  a  right  to  go.    The 

• 

certain  open  and  pnblie  place  there  situate,  called  Paddington  Churchyard,  and  in  the  sight  and 
to  the  view  of  one  Lydia  Crickmore,  a  female  of  tender  years,  to  wit,  of  (he  age  of  twelve  years, 
in  the  said  public  place  then  and  there  being,  then  and  there  wilfully,  unlawfully,  openly,  and 
indecently  did  expose  the  naked  private  parts  of  him  the  said  J.  W.,  to  the  great  injury  and 
corruption  of  the  morals  of  the  said  Lydia  Crickmore,  and  against  the  peace,"  Ac.  The  second 
count  charged  the  offence  as  having  been  committed  in  the  presence  of  divert  persons.  It 
appeared,  from  the  evidence  given  on  the  trial,  that  the  indecent  exposure  had  been  in  the  pre- 
sence of  Lydia  Crickmore  alone,  as  alleged  in  the  first  count  The  defendant  was  thereupon 
fonnd  guilty  upon  the  first  count,  and  not  guilty  upon  the  second.  A  rule  nisi  was  obtained  for 
arresting  the  judgment  WiUet  showed  cause :  "  The  objection  raised  to  the  indictment  is,  that, 
although  the  act  oharged  was  one  of  gross  indecency,  yet,  because  only  one  person  was  present, 
it  is  no  offence  in  law.  Thus,  if  it  were  committed  in  the  presence  of  twenty  persons  seriatim, 
however  injurious  that  might  be  to  public  morals,  it  would  not  be  punishable.  It  is  laid  down 
generally  in  the  books,  that  all  open  lewdness,  grossly  scandalous,  is  punishable  by  indictment." 
Coleridge,  J. — "  But  if  this  indictment  is  good,  ererj  exposure  to  a  female  in  a  public  place  would 
be  indictable."  "  Is  there  any  precedent  where  '  divert*  was  omitted  V  To  this  question  of  the 
learned  Judge  no  answer  appears  to  have  been  given,  and  the  Court  made  the  rule  absolute  for 
arresting  the  judgment;  and  Lord  Denman,  C.  J.,  said,  "The  general  rule  is,  that  the  nuisance 
snnit  be  public,  that  is,  to  the  injury  or  offence  of  severaL  There  is  no  precedent  of  such  ax. 
Indictment  as  the  present,  and  we  are  not  inclined  to  make  one." 
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charge  is,  that  the  defendant  did  indecently  expose  and  exhibit  himself, 
in  the  presence  of,  &c. 

♦9381  *Pollock,  C.  B. — The  word  "  indecently"  has  no  definite  legal 
J  meaning ;  and  with  respect  to  the  word  -"  presence,"  I  remember 
that,  in  our  older  Courts  of  justice,  the  Judge  retired  to  a  corner  of  the 
Court,  for  a  necessary  purpose,  even  in  the  presence  of  ladies.  That, 
perhaps,  would  be  considered  indecent  now. 

Prendergast — In  the  case  of  Regina  v.  Watson,  the  indictment  charged 
the  offence  to  have  been  committed  in  a  churchyard — not  always  an  open 
place — and  to  have  been  to  corrupt  the  morals  of  Lydia  Crickmore ;  and 
it  in  effect  charged  an  attempt  to  corrupt  the  morals  of  one  particular 
female  only.  But  if  a  person  attempts  to  injure  public  morals  or  public 
rights,  he  commits  a  public  offence. 

Parke,  B. — This  is  not  charged  to  be  to  the  common  nuisance  of  the 
Queen's  subjects. 

Prendergast — Nor  does  a  road  indictment  so  charge. 

Vaughan  Williams,  J. — An  indictment  against  a  scold  would  be 
good,  if  it  alleged  the  offence  xto  have  been  committed  to  the  common 
nuisance  of  divers  of  the  liege  subjects  of  the  Queen. 

Parks,  B. — The  publication  of  an  obscene  libel  is  an  offence  if  it  be 
sold  in  a  shop.     Would  the  giving  it  away,  in  one  instance,  be  so  ? 

Prendergast — Exhibiting  a  monster  is  indictable. 

Pollock,  C.  B. — Was  the  exhibition  of  Daniel  Lambert  a  nuisance  ? 

Prendergast — Any  public  exhibition  of  an  indecent  object  would  be 
indictable. 

Pollock,  C.  B. — But  not  of  a  monster. 
♦Q3Q1       * Prendergast. — This  indictment  charges  a  nuisance,  as  much 
-■   as  an  indictment  for  the  non-repair  of  a  highway  charges  it. 

Parke,  B. — That  is  to  the  common  nuisance  of  all  the  Queen's  subjects 
passing  and  re-passing. 

Pollock,  C.  B. — The  indictment  against  Sir  Charles  Sedley  charged 
him  with  the  exposure,  in  the  presence  of  divers  liege  subjects,  and  within 
sight  and  view  of  divers  liege  subjects. 

Patteson,  J. — And  it  charged  that  he  did  expose  to  the  view  of  divers 
liege  subjects,  and  I  think  it  must  be  so  stated ;  why  not  say  "  expose  to 
the  view ?" — it  is  in  all  the  precedents :  it  is  so  in  the  form  in  Archbold's 
Criminal  Pleadings,  and  I  think  that  is  the  precedent  in  Sir  Charles 
Sedley's  case.(a) 

Prendergast — Mr.  Archbold's  Precedents  are  not  authority. 

Pollock,  C.  B. — Mr.  Archbold's  works  are  remarkable  for  their  accu- 
racy, and  all  his  works  are  prepared  with  the  greatest  care.  I  have  had 
occasion  to  consult  them  on  several  occasions.     Where  words  have  no 

(a)  If  the  form  in  Arehbold's  Criminal  Pleadings  is  that  in  Sir  Charlf  Sedlqf*  ca*e,  it  dees 
not  charge  any  assault  by  throwing  of  bottles.  That  charge  might  hare  been  contained  hi 
another  count,  but  it  is  highly  improbable  that  it  was  so,  as  indictments  did  not  contain  two  «r 
more  counts  tall  a  muoh  later  period  than  the  reign  of  Charles  II. 
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legal  signification,  it  must  be  shown  that  that  which  was  done  consti- 
tutes the  offence.  If  an  indictment  charges  that  the  thing  was  done 
within  sight  and  within  view  of  persons,  that  imports,  not  that  they  did 
Bee  it,  but  that  they  could  see  it.  This  indictment  only  says,  "  in  the 
presence  of;"  and  it  might  be  that  the  defendant  took  particular  care 


that.it  should  not  *be  seen.     My  Brother  Parke  thought  that  the 


[*940 


crime  was  not  committed,  unless  more  than  one  person  might  see ; 

but  that,  if  the  exposure  was  to  one  only,  it  did  not  amount  to  the  offence. 

Parke,  B. — I  thought  that,  if  only  one  person  could  see  the  exposure, 
it  was  not  the  offence;  but  that,  if  the  persons  in  the  street  could  have 
seen  it,  it  was  the  offence,  though  it  was  not  proved  that  they  did  see  it. 
The  words  u  expose"  and  "  exhibit"  having  no  legal  meaning,  it  may 
have  been  that  Mary  Ann  Cherrill  did  not  see  the  exposure,  and  was 
intended  not  to  see  it.  In  the  case  at  York,  there  was  no  evidence  that 
any  one  in  the  street  did  see  the  defendant,  but  only  that  persons  going 
along  the  street  could  have  seen  him. 

Prendergast. — I  submit  that,  when  the  exposure  is  made  in  such  a  way 
that  persons  may  see  it,  it  is  immaterial  whether  they  did  see  it  or  not. 

Parke,  B. — The  printing  and  publishing  an  indecent  libel  is  an  offence; 
that  was  so  held  in  CurlVs  case,  17  St.  Tr.  153,  which  was  the  first 
case  on  the  subject. 

Clarkson,  in  reply. — Exhibiting  an  obscene  print  in  a  public  place  is 
made  an  act  of  vagrancy,  (a) 

Parke,  B. — That  was  to  make  the  offence  more  easy  of  prosecution. 

Gresswell,  J. — There  was  the  case  of  a  tinman,  who  was  indicted  for 
a  nuisance  to  Clifford's  Inn.  It  only  affected  particular  chambers,  and 
Lord  Ellenborough  held,  that  it  was  a  nuisance  to  too  few  to  be  indictable. 
That  may  show,  that,  if  it  had  been  to  the  nuisance  of  more,  it  would 
have  been  indictable,  without  its  being  a  nuisance  to  all  the  *king's  r^Ck±\ 
subjects ;  and  that  charging  a  nuisance  to  "  divers"  of  the  king's  *■ 
subjects,  might  be  sufficient. 

Clarkson. — There  is  nothing  here  to  show  that  any  person  whatever 
either  did  or  could  see  this  offence  committed. 

Pollock,  G.  B. — It  appears  to  me,  that  in  this  case  the  conviction 
ought  not  to  have  taken  place.  I  consider  that  the  case  of  Regina  v. 
Watson  governs  the  present.  It  is  not  necessary  to  decide  whether  this 
indictment  is  sustainable,  or  whether  it  is  bad  in  arrest  of  judgment ; 
though,  in  passing,  I  would  observe,  that  it  would  always  be  better  to 
adhere  to  the  established  forms.  But  the  point  on  which  I  ground  my 
opinion  is  simply  this :  In  the  case  of  Regina  v.  Watson,  the  first  count 
of  the  indictment  charged  the  exposure  to  be  to  one  person,  and  the 
second  count  to  "  divers."  The  defendant  was  acquitted  on  the  second 
count,  because  the  exposure  was  to  one  only,  and  the  judgment  was 
jirrested  on  the  first  count.     Now,  striking  out  of  the  present  indictment 

(a)  See  the  i tat  5  Geo.  4,  o.  83,  s.  4. 

3e2 
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all  that  is  not  proved,  and  leaving  only  that  which  was  proved,  we  should 
arrest  the  judgment.  The  result,  therefore,  is,  that,  taking  the  ease  as  it 
was  proved,  there  was  not  enough  to  constitute  the  offence,  and  the 
defendant  ought  to  have  been  acquitted. 

Parke,  B. — Whether  the  indictment  is  good  or  not  is  not  the  question. 
I  think  it  may  be  good — I  am  disposed  to  think  it  is  a  good  indictment ; 
but,  if  we  strike  out  of  it  what  is  not  proved,  it  only  charges  an  exposure 
to  one  person,  which  has  never  been  held  to  be  an  indictable  offence ;  and 
in  Regina  v.  Watson  it  was  held  that  it  was  not  so. 

Patteson,  J. — I  entirely  adhere  to  the  case  of  Regina  v.  Watson.  I 
was  present  at  that  case.  If  you  strike  out  that  part  of  the  v  present 
indictment  which  was  not  proved  at  the  trial,  it  does  not  state  enough 
to  constitute  an  indictable  offence.  I  wish  to  guard  myself  against  say- 
♦9421  *D£  **h&t  this  is  a  good  indictment.  I  have  great  doubts 
about  it. 

Cresswell,  J. — I  should  require  some  consideration  before  I  held  that 
this  was  a  bad  indicrment ;  but,  if  there  was  omitted  from  it  all  that  is 
not  proved,  I  think  it  clearly  would  be  so. 

Vaughan  Williams,  J. — I  quite  agree  with  the  rest  of  the  Court,  on 
the  authority  of  the  case  of  Regina  v.  Watson.        Conviction  wrong. 
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A.,  who  was  in  the  employ  of  B.t  a  tanner,  took  skins  from  a  warehouse  of  B.  to  C,  the  foreman 
of  B.y  at  another  part  of  the  premise?,  pretending  that  he  had  done  work  on  them  for  which  he 
was  to  be  paid.  A.  intended  to  return  the*  skins  to  his  master  when  he  had  been  paid  fur  his 
pretended  work  on  them : — Held,  no  larceny,  bat  an  attempt  to  commit  the  misdemeanor  of 
obtaining  money  by  false  pretence. 

To  constitute  larceny,  it  is  necessary  that  the  party  should  hare-  had  an  intention  to  deprive 
the  owner  of  his  property  permanently. 

The  correct  definition  of  larceny  is  "  the  wrongful  or  fraudulent  taking  and  carrying  awmy  by 
any  person  of  the  mere  personal  goods  of  another,  from  any  place,  with  a  felonious  intent  to 
convert  them  to  his  (the  taker's)  own  use,  and  make  them  his  own  property,  without  the 
consent  of  the  owner ;"  the  word  "felonious"  being  explained  to  mean  that  there  is  no  roloar 
of  right  or  ezenso  for  the  act;  and  the  "  intent"  must  be  to  deprive  the  owner,  not  temporarily, 
but  permanently,  of  his  property. 

The  prisoner,  William  Holloway,  was  indicted  at  the  general  quarter 
sessions  holden  in  and  for  the  borough  of  Liverpool,  on  December  4, 
1848,  for  stealing,  within  the  jurisdiction  of  the  Court,  120  skins  of  lea- 
ther, the  property  of  Thomas  Barton  and  another. 

Thomas  Barton  and  another  were  tanners,  and  the  prisoner  was  one 
of  many  workmen  employed  by  them  at  their  tannery,  in  Liverpool,  to 
dress  skins  of  leather.  The  skins,  when  dressed,  were  delivered  to  their 
foreman,  and  every  workman  was  paid  in  proportion  to,  and  on  account 
of,  the  work  done  by  himself.  The  skins  of  leather  were  afterwards 
stored  in  the  warehouse  of  Thomas  Barton  and  another,  adjoining  to  the 
*9431  work8h°P*  The  prisoner,  by  opening  a  window  and  removing  an 
J  iron  bar,  got  access  clandestinely  *to  the  warehouse,  and  carried 
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away  the  skins  of  leather  mentioned  in  the  indictment,  and  which  had  been 
dressed  by  other  workmen.  The  prisoner  did  not  remove  these  skins  from 
the  tannery,  but  they  were  seen  and  recognised  the  following  day  at  the 
perch  or  place  where  he  usually  worked  in  the  workshop.  It  was  proved  to 
be  a  common  practice  at  the  tannery,  for  one  workman  to  lend  work,  that 
is  to  say,  skins  of  leather  dressed  by  him,  to  another  workman,  and  for 
the  borrower,  in  such  case,  to  deliver  the  work  to  the  foreman,  and  get 
paid  for  it  on  his  own  account,  and  as  if  it  were  his  own  work. 

A  question  of  fact  arose,  as  to  the  intention  of  the  prisoner  in  taking 
the  skins  from  the  warehouse. 

The  jury  found  that  the  prisoner  did  not  intend  to  remove  the  skins 
from  the  tannery  and  dispose  of  them  elsewhere,  but  that  his  intention 
in  taking  them  was  to  deliver  them  to  the  foreman,  and  to  get  paid  for 
them  as  if  they  were  his  own  work ;  and  after  this  purpose  was  effected, 
he  intended  the  skins  to  be  restored  to  the  possession  of  his  masters. 

The  jury,  under  the  direction  of  the  Court,  found  the  prisoner  guilty ; 
and  a  point  of  law  raised  on  behalf  of  the  prisoner  was  reserved  for  the 
consideration  of  the  Judges. 

The  question  was,  "  whether,  on  the  finding  of  the  jury,  the  prisoner 
ought  to  have  been  convicted  of  larceny." 


EXCHEQUER  CHAMBER. 

BEFORE  LORD   DENMAN,  C.  J.,  PARKE,  B.,  ALDERSON,  B., 

COLTMAN,  J.,  AND  PLATT,  B.      [Jan.  20,  1849.] 

Parke,  B. — This  case  is  like  that  of  Rex  v.  Webb  and  Moyle,  1  M. 
C.  C.  431.(a) 

*Lowndes,  for  the  defendant. — I  have  to  submit,  that  this  case  r*Q44 
is  distinguishable  from  that  of  Rex  v.  Webb  and  Moyle.  Here 
was  an  intent  to  injure  the  owner  of  the  property ;  and  I  submit  that 
that  is  sufficient  on  a  charge  of  larceny  ;  and  that  it  is  not  necessary  that 
there  should  have  been  an  intent  to  deprive  him  permanently  of  his  pro- 
perty. Here  were  skins  dressed,  which  have  a  value  from  being  so,  and 
the  prisoner  takes  a  portion  of  that  value  from  his  master,  by  making 
the  master  pay  him  for  work  he  has  not  done  upon  them. 

Parke,  B. — Taking  a  chattel  for  a  temporary  purpose  is  no  larceny. 

Lowndes. — There  is  a  case  of  a  man  robbing  his  own  servant,  to  charge 
-the  hundred. 

Parke,  B. — There  he  deprives  the  servant  of  the  property. 

Lowndes. — In  the  Mirror  (c.  1,  8.  10),  the  definition  is,  "  Larcine  est 
pris  et  d'autre  moveable  corporelle  trechereusement  contre  la  volonte  de 

(a)  In  that  ease  it  was  held,  that  it  is  not  larceny  for  miners  employed  to  bring  ore  to  the  surface, 
j*od  who  were  paid  by  the  owners  according  to  the  quantity  produced,  to  remove  from  the  heap*  of 
other  triners  ore  produced  by  them,  and  add  it  to  their  own,  in  order  to  increase  their  wager,  the 
ore  still  remaining  in  the  possession  of  the  owners. 


944  REGINA  v.  HOLLOW  AY.  Crown  Gas.  Res.  1849. 

celui  a  qu'il  est ;  pour  male  gaine  de  la  possession  ou  dit  use."  Bracton 
(lib.  3,  c.  32),  defines  it  to  be,  u  Contrectatio  rei  aliens  fraudulenter  cum 
animo  furandi,  invito  illo  domino  cujus  res  ilia  fuerit."  Lord  Coke  (3 
Inst.  107),  and  Blackstone  (4  Com.  229),  also  say,  that  there  must  be  % 
felonious  taking  animo  furandi. 

Lord  Denman,  0.  J. — If  a  man  took  another's  horse  without  leave, 
*9451  inteadiDg  t°  "de  it  to  every  fair  in  England  *(which  would  take 
J  him  a  year),  and  then  return  the  horse  at  the  end  of  that  time, 
would  that  be  larceny  ? 

Lowndes. — I  should  submit  that  it  might  be. 

Lord  Denman,  G.  J. — I  think  not;  and  if  you  cannot  make  that  out 
a  larceny,  you  have  no  hope  here. 

Lowndes. — Larceny  has  never  been  correctly  defined.  Lucri  causa 
has  been  sometimes  considered  necessary,  and  also  an  intent  to  deprive 
the  owner  permanently  of  his  property :  but  this  has  never  been  expressly 
decided. 

Parke,  B. — Yes,  in  the  case  from  CornwalL(a) 

Alderson,  B. — Is  not  this  a  case  of  false  pretence? 

Lowndes. — No  money  was  obtained. 

Anderson,  B. — It  is,  then,  an  attempt  to  commit  the  misdemeanor 
of  obtaining  money  by  false  pretence. 

Lowndes. — The  prisoner  had  only  removed  the  skins  from  one  part 
of  the  premises  to  another. 

Alderson,  B. — Still,  it  might  be  an  attempt  to  commit  the  misde- 
meanor. (6)  But  the  question  before  us  is,  whether  the  Recorder  ought 
to  have  directed  a  verdict  of  guilty,  or  not  guilty. 

Lord  Denman,  C.  J. — But  for  the  cases,  I  should  have  thought  that 
there  was  much  to  be  said.  In  the  case  I  have  put,  of  a  horse  taken 
away  for  a  year,  and  then  to  be  returned,  it  would  seem  to  be  rather 
singular  if  the  law  did  not  make  that  larceny.  But  if  we  were  to  hold, 
*Q4A1  ^at  *wrongfully  borrowing  a  thing  for  a  time,  with  an  intention 
J  to  return  it,  would  constitute  a  larceny,  many  very  venial  offences 
would  be  larcenies.  In  late  eases  there  has  been  an  understanding  that, 
to  constitute  larceny,  it  is  essential  that  there  should  be  an  intent  to 
deprive  the  owner  permanently  of  his  property*  It  is  certainly  an  odd 
excuse  for  a  person  who  is  challenged  with  his  master's  property,  that 
he  meant  to  return  it,  after  having  cheated  his  master,  in  the  first  place, 
and  his  fellow-workman,  in  the  second ;  still,  a  man  can  hardly  do  this 
without  committing  some  offence,  although  it  be  not  larceny 

Parke,  B. — The  definitions  of  larceny  are  none  of  them  complete: 
Mr.  East's  is  the  most  so,  but  that  wants  some  little  explanation.  Ifo 
definition  is,  "  the  wrongful  or  fraudulent  taking  and  carrying  away  by 
any  person  of  the  mere  personal  goods  of  another,  from  any  place,  with 

(a)  The  ease  of  Bex  t.  Webb  and  MoyU,  1  M.  C.  C.  431. 
(©)  See  the  eaee  of  Regina  r.  Chapman,  ante,  p.  S46. 
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a  felonious  intent  to  convert  them  to  his  (the  taker's)  own  use,  and  make 
them  his  own  property,  without  the  consent  of  the  owner."  This  is 
defective,  in  not  stating  what  the  meaning  of  "felonious"  in  this  defini- 
tion is.  It  may  be  explained  to  mean,  that  there  is  no  colour  of  right 
or  excuse  for  the  act;  and  the  " intent"  must  be  to  deprive  the  owner, 
not  temporarily,  but  permanently,  of  his  property.  Gases  also  show, 
that  a  taking  of  goods  with  an  intent  to  return  them  is  not  larceny. 
And  then  we  have  the  case  of  Bex  v.  Webb  and  Moyle.  Unless  it  was 
made  out  to  the  satisfaction  of  the  jury,  that  the  prisoner  meant  to 
deprive  his  master  of  his  property  permanently,  I  think  that  the  offence 
of  larceny  was  not  made  out. 
\Alderson,  B. — I  cannot  distinguish  this  case,  from  that  of  Rex  v. 
Webb  and  Moyle. 

Coltman,  J. — We  should  look  at  the  cases  rather  than  at  definitions, 
as  it  is  almost  impossible  to  give  a  definition  &  priori  that  will  embrace 
every  case.  No  case  shows  this  to  be  a  larceny;  and  I  think,  that,  to 
constitute  larceny,  *there  must  be  an  intent  to  deprive  the  owner  r*ckA*r 
permanently  of  his  property.  L 

Coleridge,  J.  and  Platt,  B.,  concurred. 

Conviction  wrong.(a) 

(a)  As  this  ewe  is  referred  to  in  the  following  ease,  we  have  subjoined  it. 

REGINA  v.  JOHN  HALL. 

A.  took  fat  from  a  loft  of  B,,  a  tallow-melter,  and  brought  it  to  B.'s  eandle-room  and  plaeed 
ii  in  the  scale,  and  wished  B.  to  buy  it,  as  fat  sent  by  a  batcher  named  JL  B.  refused 
to  buy  it,  and  A.  ran  away : — Held,  a  larceny,  and  that  the  fact  that  the  thief  intended  to 
induce  the  owner  to  buy  his  own  fat,  made  no  difference. 

Labceict. — John  Hall  was  tried  at  the  Christmas  quarter  sessions,  1848,  for  the  borough  of 
Hull,  on  an  indictment  charging  him  with  stealing  fat  and  tallow,  the  property  of  John  Atkin, 
and  found  guilty,  subject  to  the  opinion  of  the  Judges  on  the  following  case : — 

M  John  Atkin,  the  prosecutor,  is  a  tallow-chandler,  and  the  prisoner,  at  the  time  of  the  alleged 
offence,  was  a  servant  in  his  employment.    On  the  morning  of  the  6th  of  December,  1848,  the 
prosecutor,  in  consequence  of  something  which  occurred  to  excite  his  suspicions,  marked  a  quan- 
tity of  butcher's  fat,  which  was  deposited  in  a  room  immediately  above  the  candle-room  in  his 
warehouse.    In  the  latter  room  was  a  pair  of  scales  used  in  weighing  the  fat  which  the  prosecutor 
bought  for  the  purposes  of  his  trade.    At  noon,  the  foreman  and  the  prisoner  left  the  warehouse 
to  go  to  dinner,  when  the  former  locked  the  doors  and  carried  the  keys  to  the  prosecutor.    At 
that  time  there  was  no  fat  in  the  scales.    In  about  ten  minutes,  the  prisoner  came  back  and  asked 
for  the  keys,  wliich  the  prosecutor  let  him  have.    The  prosecutor  watched  him  into  the  warehouse, 
sand  saw  that  he  took  nothing  in  with  him.    In  a  short  time  he  returned  the  keys  to  the  prose- 
cutor, and  went  away.    The  prosecutor  then  went  into  the  candle-room,  and  found  that  all  the 
fat  which  he  had  marked  had  been  removed  from  the  upper  room,  and,  after  having  been  put  into 
ja  bag,  had  been  placed  in  the  scales  in  the  candle-room.    The  prosecutor  then  went  into  the 
street,  and  waited  until  a  man  of  the  name  of  Wilson  came  up,  who  was  shortly  followed  by  the 
prisoner.    The  latter,  on  being  asked  where  the  fat  came  from  that  was  in  the  scales,  said  it 
"belonged  to  a  butcher  of  the  name  of  Robinson ;  and  Wilson,  in  the  prisoner's  presence,  stated 
tJiat  he  had  come  to  weigh  the  fat  which  he  had  brought  from  Mr.  Robinson's.    The  prosecutor 
Cold  Wilson  that  he  would  not  pay  him  for  the  fat  until  he  had  seen  Mr.  Robinson,  and  left  the 
-warehouse  for  that  purpose.    Wilson  immediately  ran  away ;  and  the  prisoner,  after  offering  to 
£l»e  prosecutor's  wife,  if  he  was  forgiven,  to  tell  all,  ran  away  too,  and  was  not  apprehended  until 
aome  time  afterwards,  at  some  distance  from  Hull." 

vol.  ii. — 77 
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♦The  Recorder  (T.  C.  Granger,  Esq.)  told  the  jury,  that,  if  they  were  satisfied  that 
the  prisoner  removed  the  fat  from  the  upper  room  to  the  candle-room,  and  placed  it  in 
the  scales,  with  the  intention  of  selling  it  to  the  prosecutor  as  fat  belonging  tc  Mr. 
K>binson,  and  with  the  intention  of  appropriating  the  proceeds  to  his  own  use,  the  offence 
amounted  to  larceny. 

The  jury  fonnd  the  prisoner  guilty;  and  the  learned  Recorder  referred  the  case  for  the  opinion 
of  the  Judges,  on  the  question,  "  whether  the  conviction  of  the  prisoner,  of  larceny,  was  a  good 
conviction." 


EXCHEQUER  CHAMBER. 

BEFORE  LORD  DSHXAK,  C.  J.,  PARKS,  B.,  ALDEftflOK,  B.,  COLSRIBeS,  J.,  COLTHA*,  J.,  A*T>  PLAIT,  B» 

[Jan.  20,  1849.] 

Deardey,  for  the  prisoner. — I  submit  that  the  prisoner  was  not  guilty  of  larceny;  and  thai  this 
is  like  the  case  of  Regina  v.  Holloway,  ante,  p.  942,  which  has  just  been  decided,  as  the  prisones 
did  not  intend  to  deprive  his  master  permanently  of  the  property. 

Parke,  B. — He  usurped  the  entire  property  in  the  goods,  for  the  purpose  of  enabling;  the  otha 
person  to  sell  them  to  the  owner. 

Deartlcy. — It  was  never  intended  that  the  goods  should  he  taken  permanently  out  of  the  pos- 
session of  the  owner. 

Coleridge,  J. — In  whose  dominion  were  they,  when  he  was  trying  to  sell  them? 

Alderson,  B. — In  the  case  of  Regina  v.  Hollo  way,  the  prisoner  never  intended  to  treat  the 
goods  as  other  than  the  goods  of  the  master.    Here  he  does. 

Parke,  B. — Here  the  intention  was  never  to  return  the  goods  to  the  master,  as  the  master's 
•own  property ;  he  was  only  to  get  them  by  paying  for  them. 

Deanley. — I  submit,  that,  to  constitute  larceny,  there  must  be  a  taking  away  for  the  sake  of 
lucre,  an  asportation,  and  an  intent  to  deprive  the  owner  of  the  goods  of  his  goods  for  ever,  in 
specie.    I  admit  that  there  was  a  lucri  causa  here. 

Coleridge,  J. — You  would  contend,  that,  if  a  person  took  a  horse  from  a  field,  and  intended 
to  keep  him  a  month,  and  disguise  him  an 4  sell  him  to  the  owner  as  the  horse  of  a  third  person, 
that  wonld  be  no  larceny. 

+Dear§Uy. — That  is  exactly  this  case. 
*949]        Alderson,  B. — But  a  more  lively  mode  of  putting  it 

Deanley. — The  definitions  of  larceny,  given  in  the  text  books,  beginning  with  Glaa- 
villo,  lib.  10,  e.  13,  down  to  Blackstone,  and  in  the  cases  of  Rex  v.  Phillip*  and  Strong,  S  East, 
P.  C.  662,  Rex  v.  Jforfite,  R.AR.C.  C.  307,  and  Regina  v.  /Vieeff,  ante,  p.  114,  all  go  to  support 
the  proposition  I  am  contending  for.  I  admit  an  asportation  and  a  lucre;  but,  so  far  from  any 
intent  to  deprive  the  owner  of  his  property,  the  intention  was  that  the  owner  should  keep  it,  b«t 
that  a  cheat  should  be  practised  upon  him.  It  is  almost  a  contradiction  in  terms  to  say,  that 
there  was  an  intent  to  deprive  the  owner  of  his  goods  in  specie,  the  intent  being  to  deprive  him 
of  the  value  of  them  in  money.  * 

Alderson,  B. — According  to  your  argument,  if  a  man  stole  a  bank-note,  intending  to  bring  it 
to  the  owner  to  be  changed,  it  would  be  no  larceny. 

Dtartley. — As  that  would  fall  within  the  principle,  I  should  submit  that  it  would  be  nt  Ureeay. 

Archbold,  for  the  prosecution,  was  stopped  by  the  Court 

Lord  Desman,  C.  J. — The  question  here  is,  whether  there  was  an  intent  to  deprive  the  owner 
•of  his  property  permanently.  How  could  that  be  done  more  effectually  than  hy  selling  it?  It  is 
no  matter  to  whom  it  is  sold.  I  am  clearly  of  opinion  that  the  direction  of  the  learned  Recorder 
was  perfectly  right 

Parke,  B. — The  intent  of  the  party  here  was  not  only  to  deprive  the  owner  of  his  goods,  bat 
4o  commit  the  impudent  fraud  of  making  him  buy  his  own  goods,  and  pay  for  them, 

Alderson,  B. — Here  the  owner  is  never  to  get  his  goods  again,  but  by  paying  the  full  vabnv 
for  them. 

Coltman,  J.— This  case  is  perfectly  distinguishable  from  the  case  of  Regina  v.  BoUaway. 

Coleridge,  J.,  and  Platt,  B„  concurred.  Conviction  right. 
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•REGINA  v.  JOHN  MARTIN.  [*950 

At  the  Dorset  Sessions  E.  was  found  guilty  of  sheep-stealing  on  one  count  of  an  indictment,  and 
M.  was  convicted  of  receiving,  on  another  count  of  the  same  indictment,  for  a  substantive 
felony,  the  receiving  being  alleged  in  that  count  to  have  been  in  Somersetshire : — Held,  that 
M.  was  improperly  convicted,  as  there  was  nothing  in  the  latter  count  to  show  jurisdiction  in 
Dorsetshire. 

On  a  crown  case  reserved,  the  Judges  will  hear  the  argument  of  points  reserved  in  the  case, 
although  they  appear  on  the  record,  and  were  taken  in  arrest  of  judgment 

Receiving  stolen  goods. — The  prisoner  was  tried  at  the  Dorsetshire 
Epiphany  Sessions,  1849,  jointly  with  George  Eades  and  Charles  Eades, 
who  were  charged  with  sheep-stealing.  They  were  convicted  on  the  fifth 
count  of  the  indictment,  and  the  present  prisoner  was  convicted  as  a 
receiver,  on  the  seventh  count  of  the  same  indictment. 

The  fifth  and  seventh  counts  were  as  follows : — 

Fifth  count. — "And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  G.  E.  and  G.  E.,  on  the  said  18th  day 
of  December,  in  the  12th  year  of  the  reign  aforesaid,  with  force  and 
arms,  at  the  parish  of  Sherborne  aforesaid,  in  the  county  of  Dorset 
aforesaid,  one  wether  sheep  of  the  value  of  20*.,  of  the  cattle,  goods,  and 
chattels  of  the  said  Henry  Ensor,  then  and  there  feloniously  did  steal, 
take,  and  drive  away ;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity." 

Seventh  count.  "And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  John  Martin,  on  the  said  18th  day  of 
December,  in  the  12th  year  of  the  reign  aforesaid,  with  force  and  arms, 
at  the  parish  of  Trent,  in  the  county  of  Somerset,  one  wether  sheep,  of 
the  price  of  20*.  {being  the  same  property  as  is  mentioned  in  the  fifth 
count  of  this  indictment),  of  the  cattle,  goods,  and  chattels  of  the  said 
Henry  Ensor,  before  then  feloniously  stolen,  taken,  and  carried  away, 
feloniously  did  recejve  and  take,  he  the  said  John  Martin  then  and  there 
well  knowing  the  said  cattle,  goods,  and  cRattels,  last  aforesaid,  to  have 
been  feloniously  stolen,  taken,  and  carried  away ;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity." 

♦But  the  Court  reserved  a  case  for  the  opinion  of  the  Judges,  r*nr"i 
in  which  it  was  stated,  that  "  the  counsel,  in  moving  in  arrest  of 
judgment,  contended,  inter  alia,  that  the  count  on  which  the  prisoner 
Martin  was  convicted  was  bad  upon  its  face,  inasmuch  as  it  was  nothing 
more  than  a  charge  of  a  substantive  felony,  having  no  reference  to  the 
principals  by  whom  the  property  was  stolen  in  the  county  of  Dorset,  so 
as  to  sustain  a  count  for  receiving  in  Somerset,  under  the  stat.  7  &  8 
Geo.  4,  c.  29,  s.  56 ;  and  that  the  receiving  being  so  laid  substantively, 
and  as  having  taken  place  in  the  county  of  Somerset,  the  Court  was  ousted 
of  its  jurisdiction. 
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uThe  Court  overruled  the  objections,  considering  the  defect  to  b* 
cured  by  the  stat.  11  &  12  Vict.  c.  46,  s.  2,  and  sentenced  the  prisoner 
to  seven  years'  transportation,  but  respited  the  execution,  and  reserved 
the  case  for  the  opinion  of  her  Majesty's  Judges. 

"  The  following  objections  were  taken  by  Mr.  Stock,  on  behalf  of  the 
prisoner : — That  the  seventh  count  was  bad ;  1st.  For  total  want  of  venue. 
2d.  Or  for  a  wrong  venue.  3d.  Or  for  venue  so  defective  and  imperfect 
as  not  to  be  cured  by  statute.  4th.  That  the  defect  was'  not  to  be  cured 
by  reference  to  the  venue  in  the  margin.  5th.  Or  by  reference  to  any 
other  venue  in  the  indictment.  6th.  Or  by  the  parenthesis  in  the  seventh 
count.  7th.  That  the  property  was  insufficiently  laid  and  described  in 
such  seventh  count.  8th.  That  such  insufficient  description  was  not  cured 
by  the  parenthesis  aforesaid.  9th.  That  it  no  way  appeared  in  the  said 
seventh  count,  that  the  property  the  prisoner  was  charged  with  receiving 
was  stolen  in  the  county  of  Dorset,  so  as  to  give  the  Court  jurisdiction. 
10th.  And  generally,  that,  as  such  seventh  count  was  a  distinct  and  sepa- 
rate charge  of  substantive  felony  in  its  terms,  of  which  the  prisoner 
Martin  might  be  convicted,  although  an  acquittal  of  the  principals  had 
taken  place,  it  might  be  taken,  per  se,  as  if  it  had  constituted  the  whole 
indictment,  and,  if  bad,  could  not  be  cured  aliunde. 


♦952]  *EXCHEQUER  CHAMBER. 

BEFORE  WILDE,  C.  J.,  ALDERSON,  B.,  ROLFE,  B.,  WIGHTHAN,  J.,  CRESS* 
WELL,  J.',  AND  PLATT,  B.      [April  80.] 

Ffookt,  for  the  prosecution. — The  question  is,  whether  a  sufficient 
venue  appears  on  this  record  to  show  a  jurisdiction  to  try  and  convict  the 
prisoner  Martin  of  the  .offence  charged  against  him  in  the  seventh  count 
of  this  indictment.  The  objection  arises  on  the  face  of  the  record,  and 
may  be  taken  advantage  of  by  writ  of  error ;  and  these  points  were  not 
taken  till  the  trial  had  terminated  by  the  conviction  of  the  three  pri- 
soners. It  may,  therefore,  be  a  question  whether  this  Court  will  hear 
the  case  argued.(a) 

Wilde,  C.  J. — The  stat.  11  &  12  Vict.  c.  78,  s.  2,  expressly  authorises 
this  Court  to  arrest  the  judgment  on  cases  reserved,  and  we,  therefore, 
think  that  you  are  entitled  to  be  heard. 

Ffooks. — The  seventh  count  of  this  indictment  charges  the  prisoner 
Martin  with  receiving  the  stolen  property  in  Somersetshire,  an4  no 
allusion  is  made  in  it  to  Dorsetshire,  except  by  the  words  "  being  the 
same  property  as  is  mentioned  in  the  fifth  count  of  this  indictment."  In 
the  case  of  Regina  v.  Waters,  ante,  p.  864,  and  1  Den.  C.  C.  356,  it  was 
held,  that,  in  a  second  count  of  an  indictment,  the  words  "  the  said  infant 
female  child,  so  born  of  the  body  of  her  the  said  Sarah  Waters,  and  not 

(a)  See  the  oases  of  Regina  r.  Marten,  ante,  p.  930,  and  Regina  t.  Webb,  ante,  p.  933. 
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named  as  aforesaid/'  did  not  import  into  that  count  a  description  of  the 
child  in  the  first  count,  that  the  child  was  "  of  tender  age,  to  wit,  of 
about  the  age  of  two  days."  So,  in  the  case  of  Regina  v.  Martin,  9  C. 
&  P.  215,  it  was  held,  that,  in  a  second  count,  the  words  "  the  *said  r*qro 
Esther  Ricketts"  did  not  import  into  that  count  the  description 
in  the  first  count  for  an  assault,  that  the  defendant  had  assaulted  " Esther 
Ricketts,  a  child  above  the  age  of  ten  years  and  under  the  age  of  twelve 
years."  These  authorities  are,  no  doubt,  against  me;  but  by  the  stat. 
11  k  12  Vict.  c.  46,  s.  2,  it  is  enacted,  that  every  accessary  after  the 
fact  may  be  tried  either  with  or  after  the  principal,  or  for  a  substantive 
felony ;  "  and  the  offence  of  such  person,  however  indicted,  may  be  in- 
quired of,  tried,  determined,  and  punished  by  any  court  which  shall  have 
jurisdiction  to  try  the  principal  felon,  in  the  same  manner  as  if  the  act, 
by  reason  of  which  such  person  shall  have  become  accessary,  had  been 
committed  at  the  same  place  as  the  principal  felony."  Here  the  reference 
from  the  seventh  count  to  the  fifth  is  "  being  the  same  property"  as  is 
mentioned  in  that  count. 

Wilde,  C.  J. — We  must  find  a  jurisdiction  appearing  on  this  record, 
either  at  common  law,  that  the  prisoner  committed  his  offence  within  the 
county  of  Dorset,  or  a  statutable  jurisdiction,  by  such  facts  being  alleged 
as  gives  that  jurisdiction.  It  is  not  alleged  in  the  seventh  count,  that 
the  prisoner  Martin  ever  had  the  property  in  Dorset,  nor  is  it  alleged  in 
that  count,  that  the  thief  did  anything  in  Dorset. 

Wiohtman,  J. — The  seventh  count  does  not  even  show  who  the  prin- 
cipal was. 

Ffooks. — In  the  case  of  Rex  v.  James,  7  C.  &  P.  553,  which  was  a  forgery 
case,  Mr.  Justice  Patteson  did  not  think  that  it  was  necessary  to  aver  that 
the  prisoner  was  in  custody  within  the  jurisdiction  of  the  county  of  the  city 
of  Gloucester ;  and  though  no  act  was  done  by  the  prisoner  within  that 
jurisdiction,  every  fact  was  averred  to  have  been  committed  there.  If 
the  offence  of  the  prisoner  Martin  had  been  *alleged  to  have  been  r*cKj. 
committed  in  Dorset,  it  would  have  been  a  legal  fiction.  In  Loa-  L 
der*s  case,  Talf.  Dick.  Q.  S.,  188,(<i)  where  an  offence  had  been  committed 
in  a  detached  part  of  the  county  of  Somerset,  which  was  surrounded  by  the 
county  of  Dorset,  the  prisoner  was  tried  in  Dorset,  and  the  indictment 
laid  the  offence  to  have  been  committed  in  the  parish  of  Holwell,*  the  same 
being  a  detached  part  of  the  county  of  Somerset,  surrounded  in  the  whole 
by  the  county  of  Dorset,  and  Baron  Rolfe  held  that  to  be  correct.  The 
case  of  Rex  v.  •Eraser,  1  Moo.  C.  C.  407,  is  certainly  an  authority  to 
show,  that,  when  the  offence  is  alleged  to  be  committed  out  of  the  juris- 
diction, averments  are  necessary  to  show  jurisdiction. 

Wilde,  C.  J. — Eraser's  case  shows  that,  where  a  jurisdiction  is  given 
by  statute,  under  particular  circumstances,  those  circumstances  must 
appear  on  the  record. 

(a)  Cited  2  Grear.  edit  of  Rues.  C.  k  M.  122. 

8F 
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Ffooke.— From  the  case  of  Regina  y.  Mitchell,  2  Q.  B.  636,(a)  it 
^Q  _  ^appears,  that  the  stat.  7  Geo.  4,  c.  64,  s.  20,  cures  a  wrong 
-I  venae,  bat  not  a  venire  into  a  wrong  county.  In  the  case  of 
Regina  v.  O'Connor,  5  Q.  B.  16,  it  was  held,  that  the  marginal  venae 
could  not  be  imported  into  the  indictment,  and  that  the  statement  of  the 
venue  in  the  margin  implies  only  that  the  indictment  is  found  by  the 
grand  jury  of  the  court  named,  and  not,  as  in  civil  cases,  that  the  com- 
plaint is  laid  as  arising  in  that  county ;  and  in  that  case  Mr.  Justice 
Coleridge  says,  that  "the  Court  ought  to  be  able  to  say,  before  the  trial, 
whether  jurisdiction  exists  or  not"  (p.  23).  In  the  case  of  Rex  v.  Goff, 
Ruse.  &  R.  C.  C.  179,  it  was  held,  that  an  indictment  in  the  next 
adjoining  county,  for  an  offence  within  an  inferior  county,  need  not  aver 
that  the  former  is  the  next  adjoining  county;  and  an  indictment  in 
Hampshire,  for  an  offence  committed  in  Southampton,  was  held  suffi- 
cient, although  it  did  not  aver  that  Hampshire  was  the  next  adjoining 
county  to  Southampton. 

Wightman,  J. — If  the  seventh  count  were  the  whole  indictment,  and 
the  words  of  reference  were  filled  up  by  a  description  of  the  property, 
could  a  trial  in  Dorset  be  supported  without  alleging  the  offence  of  the 
principal  committed  there? 

Ffooka. — The  prisoner  Martin  would  then  be  charged  with  the  sub- 
stantive felony. 

Wightman,  J. — And  everything  alleged  to  have  been  done  in  Somer- 
setshire. 

*Q*fn       *PLATT>  B. — For  anything  that  would  then  appear,  the  sheep 
J  might  have  been  stolen  in  Ireland. 

Wilde,  C.  J. — It  does  not  appear  to  me  that  there  is  any  reasonable 
doubt  in  this  case.  It  is  necessary  that  on  the  face  of  the  record  the 
jurisdiction ;  should  appear.  The  case  of  Regina  v.  James  was  a  case 
of  forgery  tried  in  the  city  of  Gloucester;  the  indictment  charged  that 
the  offence  was  committed  there,  and  therefore  clearly  showed  jurisdic- 

(a)  In  that  ease,  an  indictment  at  the  Stamford  Borough  Sessions,  charged,  that  "  Franeii 
Mitchell,  late  of  the  parish  of  St.  Martin,  Stamford  Baron,  in  the  county  of  Northampton,  and 
in  the  borough  of  Stamford,"  on,  Ac,  "  at  the  parish  aforesaid,  in  the  borough  aforesaid,1* 
assaulted  W.  C.  Cook.  The  marginal  venae  was  "Borough  of  Stamford."  The  parish  ii 
entirely  in  the  county  of  Northampton,  the  rest  of  the  borough  being  in  the  county  of  Lincoln. 
The  defendant  removed  the  indictment  by  certiorari,  and  a  venire  was  awarded  into  the  county 
of  Lincoln,  where  he  was  tried  and  convicted.  The  offence  was  committed  in  a  part  of  the  par- 
iah which  is  within  the  borough,  and  within  500  yards  of  the  county  of  Lincoln.  It  was  held, 
firtt,  that  the  venue,  as  laid,  was  in  Northamptonshire;  and,  notwithstanding  the  proceedings 
under  the  certiorari,  that  the  trial  was  without  jurisdiction ;  and  judgment  was  therefore  arrested. 
Secondly,  that  the  words,  "at  the  parish  aforesaid,"  could  not  be  rejected.  Thirdly,  that,  for  the 
trial  to  be  good  in  either  county,  under  the  stat  7  Geo.  4,  o.  64,  s.  12,  the  offence  must  be  Uis> 
and  tried  in  one  and  the  same  county;  and  that  the  Court  could  not  remedy  the  defect  alter  a 
verdict  of  guilty,  by  entering  \  suggestion  that  a  proper  trial  could  not  be  had  in  Northampton- 
shire. And,  fourthly,  that  the  style  of  the  borough,  as  given  in  Sched.  (A.)  to  the  Municipal 
Corporation  Act,  4  &  5  Will.  4,  o.  76,  being  "  the  town  or  borough  of  Stamford,  in  the  eommty  ef 
Lincoln,"  and  its  being  classed  in  Schtd.  (0.>  to  the  stat  2  k  3  Will.  4,  c  64  (the  Boundary 
Act),  as  being  a  borough  in  the  count)  of  Lincoln,  did  not  prove  that  the  whole  borough  was  a 
Lincolnshire,  nor  transfer  any  part  of  it  from  Northamptonshire  to  Lincolnshire. 
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tion  on  the  face  of  it.  The  evidence  showed  that  the  forgery  was  not 
committed  in  the  city  of  Gloucester ;  but  certain  other  facts  were  proved, 
which  showed  that  the  prisoner  could  be  properly  tried  there,  and  there- 
fore supported  the  indictment.  That  is  the  effect  of  the  case  of  Regina 
v.  James.  In  the  present  case,  the  indictment  charges  that  the  prisoner 
Martin  received  the  stolen  property  in  Somersetshire, — it  not  appearing 
who  was  the  thief,  or  where  he  stole  the  property, — can  we  give  judg- 
ment that  this  prisoner  was  properly  tried  in  Dorsetshire,  in  the  absence 
of  every  allegation  which  would  give  the  Court  there  jurisdiction  to  try 
him  ?     I  think  not. 

Alderson,  B.,  was  of  the  same  opinion. 

Rolfe,  B. — There  is  one  circumstance  that  I  would  notice:  Mr. 
Ffooks  seemed  to  suggest  a  doubt  whether  this  Court  could  entertain 
this  case,  as  the  objections  were  on  the  face  of  the  record.  I  think  that 
the  word  "trial"  in  the  2d  section  of  the  stat.  11  &  12  Vict.  c.  78, 
ought  to  have  a  very  liberal  construction,  and  I  think  it  applies  to  any 
proceeding  in  the  court  below;  and,  as  in  that  section,  this  Court  is 
expressly  authorized  "to  arrest  the  judgment,"  I  have  no  doubt  that  we 
have  jurisdiction  to  hear  this  case.  In  the  case  of  Rex  v.  James  it  was 
contended  not  only  that  the  record  must  show  jurisdiction,  but  that  it 
should  be  averred  that  the  prisoner  was  committed  for  trial  for  the 
offence  in  the  place  where  he  was  tried. 

*Wightman,  J. — I  am  of  the  same  opinion,  and  my  reasons  r*qzn 
are  the  same  as  those  given  by  my  Lord  Chief  Justice.  , 

Cresswbll,  J.,  and  Platt,  B.,  concurred. 

Conviction  wrong. 


REGINA  v.  GEORGE  READ  and  Others. 

Boys,  under  the  Age  of  fourteen,  had  connexion  with  a  girl  aged  nine ;  they  were  indicted  for  an 
assault;  the  jury  found  them  "Guilty,  the  child  being  an  assenting  party,  but  that,  from 
her  tender  years,  she  did  not  know  what  she  was  about:" — Held,  that  this  was  not  an  assault, 
and  that  the  conviction  was  wrong. 

Assault. — At  the  General  Quarter  Sessions  of  the  peace,  holden  in 
and  for  the  county  of  Surrey,  on  Tuesday  the  2d  day  of  January,  1849, 
the  defendants  were  convicted  of  an  assault,  subject  to  the  opinion  of  the 
Judges  on  the  following  case  : — 

"  George  Read,  late  of  the  parish  of  Wimbledon,  in  the  county  of  Sur- 
rey, Ralph  Read,  late  of  the  same  parish,  and  John  Barlow,  late  of  the 
same  parish,  aged,  respectively,  thirteen,  twelve,  and  eleven,  were  charged 
in  the  same  indictment  with  a  common  assault  on  Elizabeth  Ellen  Searle, 
a  girl  of  nine  years  of  age. 

44  It  was  proved  at  the  trial,  that  the  four  parties  went  into  a  hay-loft, 
when  each  of  the  three  boys  had  connexion  with  the  girl,  and  penetration 
was  effected  in  each  case.    When  the  boys  first  began  to  take  liberties, 
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the  girl  showed  some  unwillingness,  but  eventually  she  ceased  to  offer 
any  opposition,  and  apparently  assented. 

"  The  verdict  of  the  jury  was  '  Guilty,  the  child  being  an  assenting 
party,  but  that,  from  her  tender  years,  she  did  not  know  what  she  was 
about/ 

"  The  question  reserved  for  the  opinion  of  the  Court  is,  whether,  under 
the  peculiar  circumstances  of  the  case,  the  girl,  being  of  the  age  of  nine 
years  only,  actually  did  give  or  was  competent  to  give,  such  assent  to 
the  act  in  question  as  to  invalidate  the  conviction  for  a  common  assault." 


♦958]  *EXCHEQUER  CHAMBER. 

BEFORE  LORD  DENMAN,  C.  J.,  PARKE,  B.,  ALDERSON,  B.,  COLERIDGE,  in 
COLTMAN,  J.,  AND  PLATT,  B.      {Jan.  20.] 

Needham,  for  the  prisoners,  was  stopped  by  the  Court. 

Parke,  B. — The  case  of  Begina  v.  Martin,  9  C.  k  P.  213,  decided, 
that  consent  makes  an  end  of  the  charge  of  assault. 

B.  C.  Robinson,  for  the  prosecution. — I  submit  that  the  verdict  in 
this  case  is  a  verdict  of  guilty,  as  there  is  a  presumption  of  law  that  a 
child  so  young  cannot  consent. 

Alderson,  B. — The  contrary  has  been  decided  several  times. 

Parke,  B. — You  cannot  distinguish  this  case  from  that  of  Begina  v. 
Martin. 

B.  C.  Robinson. — In  the  case  of  Begina  v.  Saunders,  8  C.  &  P.  265, 
a  woman  submitted  to  a  man,  supposing  him  to  be  her  husband,  and  that 
was  held  to  be  an  assault. 

Alderson,  B. — The  jury  find  here,  that  the  girl  was  an  assenting 
party,  but  that  she  did  not  know  what  she  was  about. 

B.  C.  Robinson. — It  might  have  been  a  child  of  only  two  years  old, 
who  might  not  resist,  and  there  might  in  that  case  have  been  such  a  con- 
sent as  is  found  here. 

Coleridge,  J. — The  jury  say  that  the  girl  was  an  assenting  party  to 

a  connexion.     No  jury  would  find  the  consent  of  a  child  of  two  years  old. 

*Q*cn       *^*  ^*  R°bin9on. — I  must  contend  that  an  assent,  to  justify 

J  an  assault,  must  be  an  actual  assent  given  by  a  mind  capable  of 

giving  an  assent. 

Parke,  B. — It  has  been  decided  directly  the  contrary,  in  the  cases 
of  Begina  v.  Banks,  8  C.  &  P.  574,  and  Begina  v.  Meredith,  Id.  589, 
in  addition  to  the  case  of  Begina  v.  Martin,  9  C.  &  P.  213. 

B.  C.  Robinson. — Suppose  the  case  of  an  idiot,  or  a  person  as:eep. 
Here  the  jury  find  that  the  child  had  not  intelligence  to  consent 

Lord  Denman,  C.  J. — I  hope  that  the  Courts  will  state  their  cases  s 
little  more  clearly  than  this  is  stated.  I  think,  on  the  evidence,  that 
the  indecent  liberties  were  against  the  consent  of  the  girl,  and  that  the 
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jury  ought  to  have  found  the  defendants  guilty.  But  they  have  found, 
by  their  verdict,  that  she  consented.  Mr.  Robinson  has  argued  that 
she  could  not  give  a  legal  consent ;  but  I  think  it  is  enough  if  she  gave 
an  actual  consent. 

B.  0.  Robinson. — It  was  clear,  that,  after  the  liberties  taken  at  first, 
there  was  consent,  in  fact,  as  these  practices  had  been  going  on  for  a 
long  time  at  a  school  to  which  these  children  went,  and  where  they  had 
been  taught  them  from  the  teacher  of  the  school. 

Lord  Denman,  0.  J. — A  verdict  of  not  guilty  must  oe  entered. 

Conviction  wrong. 


♦HEGINA  v.  JOHN  BEETON.  [< 

An  indictment  for  breaking  into  the  bouse  of  A.,  contained  five  counts,  laying  tbe  property 
stolen  in  five  different  persons.  A.,  B.,  ft,  D.,  and  E.  It  also  contained  flye  other  counts 
under  the  stat  11  A  12  Viet.  e.  46,  for  receiving  the  goods  mentioned  in  each  of  the  first  five 
counts  respectively,  laying  the  property  as  in  them : — Held  to  be  correct,  and  that  there  may 
be  as  many  counts  on  this  statute  for  receiving  as  there  are  counts  for  stealing,  and  that  the 
prosecutor  ought  not  to  be  put  to  elect 

Larceny,  and  receiving  stolen  goods. — The  prisoner  was  indicted  at  the 
Suffolk  Quarter  Sessions  holden  by  adjournment  on  the  17th  of  March, 
1849.  The  indictment  contained  sixteen  counts.  The  first  count 
charged  the  prisoner  with  breaking  into  the  house  of  John  Mason,  and 
stealing  the  goods  of  George  Mason.  Second  count,  the  like,  but  laying 
the  property  of  the  goods  in  John  Mason.  Third,  fourth,  and  fifth 
counts  the  like,  but  laying  the  property  in  Joseph  Mason,  in  Elizabeth 
Mason,  and  in  Daniel  Mason.  The  sixth,  seventh,  eighth,  ninth,  and 
tenth  counts  were  for  breaking  into  a  building  within  the  curtilage,  and 
stealing  goods,  the  property  of  which  was  laid  as  in  the  first  five  counts. 
The  eleventh  count  was  as  follows: — "And  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  further  present,  that  before  and  at  the  time  of 
the  committing  of  the  offence  by  the  said  John  Beeton  in  this  count 
mentioned,  the  goods  and  chattels  in  th^said  first  count  mentioned  had 
been  feloniously  stolen,  taken,  and  carried  away.  And  that  the  said 
John  Beeton  afterwards,  to  wit,  on  the  same  day  and  in  the  year  afore- 
said, with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, the  same  goods  and  chattels  then  being  of  such  value  respectively 
as  in  the  first  count  mentioned,  and  then  being  the  goods  and  chattels 
of  the  said  George  Mason,  as  in  that  count  mentioned,  feloniously  did 
receive  and  have,  he  the  said  John  Beeton,  at  the  time  he  so  received 
and  had  the  same  goods  and  chattels,  then  and  there  well  knowing  the 
same  to  have  been  feloniously  stolen,  taken,  and  carried  away,  as  in  this 
count  before  mentioned;  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity,  and  against  the  form  of  the  statute  in  such  case 
made  and  provided."  The  twelfth,  thirteenth,  fourteenth,  and  fifteenth 
counts  were  verbatim  the  same  as  the  eleventh,  only  substituting  the 
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*words  "second,"   "third,"   "fourth,"   "fifth."  for  the  word 
J  "first"  and  substituting  the  names  "John  Mason,"   "Joseph 
Mason,"    "Elizabeth   Mason,"   and   "Daniel   Mason,"   for  the  name 
"George  Mason."     The  sixteenth  count  charged  a  previous  conviction. 

The  prisoner  was  acquitted  on  all  the  counts,  except  the  eleventh,  and 
on  that  count  he  was  found  guilty,  subject  to  the  opinion  of  the  Judges 
on  a  case  which  stated,  that  "  the  prisoner  pleaded  not  guilty,  and  after 
he  had  done  so,  and  before  the  counsel  for  the  prosecution  had  opened 
the  case,  the  counsel  for  the  prisoner  objected,  that  under  the  3d  sec- 
tion of  the  stat.  11  k  12  Vict.  c.  46,  it  was  only  made  lawful  to  add  one 
count  for  receiving,  and  that  the  counsel  for  the  prosecution  should, 
therefore,  be  called  upon  to  elect  upon  which  of  the  counts  for  receiv- 
ing he  would  proceed.  The  Court  thought,  that,  under  the  said  section, 
it  was  made  lawful  to  add  as  many  counts  for  receiving  as  there  were 
counts  charging  a  stealing,  and  refused  on  that  account  to  put  the  coun- 
sel for  the  prosecution  to  his  election ;  but,  upon  the  application  of  the 
counsel  for  the  prisoner,  reserved  a  case  upon  this  point  for  the  conside- 
ration of  the  Judges." 

EXCHEQUER  CHAMBER. 

BEFORE  WILDE,    C.    J.,    ROLFE,    B.,   WIGHTMAN,    J.,   CRES3WXLL,  J.f   Aim 
PLATT,  B.     [April  30.] 

Bulwer  (with  whom  was  Power)  appeared  for  the  prisoner. 

Alderson,  B. — Why  may  there  not  be  as  many  counts  for  receiving 
as  there  are  for  stealing — one  for  each  ?  It  is  really  only  one  offence 
laying  the  property  in  different  persons.  It  is  one  stealing,  and  one 
receiving ;  and  because  there  was  some  doubt  as  to  the  person  to  whom 
*9fi91  t*ie  ProPerty  reftNy  belonged,  the  property  is  laid  in  five  *differ- 
*"-'  ent  ways.  If  a  late  learned  Judge  had  drawn  the  indictment, 
you  would  very  likely  had  it  laid  in  fifty  more. 

Wilde,  C.  J. — Mr.  Bulwer,  we  will  hear  you,  if  you  wish  it ;  but  we 
all  think  that  there  is  nothing  in  the  objections. 

Conviction  affirmed. 


REGINA  v.  BRISBY. 

An  order  of  filiation  was  bad  on  the  face  of  it  Two  justices  made  a  second  order  after  a  sa- 
persedeas  of  the  first  order: — Held,  that  the  supersedeas  had  no  effect,  bat  that  the  justices 
had  jurisdiction  to  make  the  second  order,  although  the  first  order  had  not  been  qwashed 
either  on  appeal  or  certiorari. 

♦QrVTI       Indictment  for  disobeying  an  order  of  justices,  dated  the  6th 
J  day  of  May,  1848.(a)    The  defendant  was  tried  at  *the  Epipha- 

(a)  The  indictment  was  in  the  following  form : — 
Sussex,  }     The  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that  Sarah  HolluC,  bow 
to  wit  J  residing  in  the  parish  of  Dunoton,  within  the  division  of  Lower  Arundel,  in  the  oovaiy 
of  Sussex,  single  woman,  before  the  making  of  the  order  of  justices  hereinafter  mentioned,  to 
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ny  Sussex  Sessions,  at  Petworth,  and  was  found  guilty,  subject  to  the 
opinion  of  the  Court  on  the  following  case : — 

•"  On  the  first  day  of  January,  A.  D.  1848,  Sarah  Hollist  r*gQA 
obtained  an  order  of  two  justices  against   the  defendant,   as 

wit,  on  the  second  day  of  June,  in  the  year  of  our  Lord  1847,  at  Midhurst,  within  the  saic 
county,  was  delivered  of  a  male  bastard  child;  and  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  Sarah  Hollist  having  been  so  delivered  of  such  bastard 
child,  and  having  come  to  reside  within  the  parish  of  Dunoton  aforesaid,  and  within  the  saiu 
division  and  county,  afterwards,  to  wit,  on  the  twenty -ninth  day  of  April,  in  the  year  of  ou: 
Lord  1848  (being  within  twelve  calendar  months  after  the  birth  of  the  said  child),  did  make 
application  to  John  Luttman  Ellis,  Esquire,  one  'of  her  Majesty's  justices  of  the  peace  acting  it 
and  for  the  said  division  and  county  at  Petworth,  in  the  said  division  and  county,  for  a  sum- 
mons to  be  served  upon  one  William  Brisby,  of  Haslemere,  in  the  county  of  Surrey,  grocer, 
whom  she  alleged  to  be  the  father  of  the  said  child.  And  the  jurors  aforesaid,  upon  their  oatb 
aforesaid,  do  further  present,  that  the  said  John  Luttman  Ellis,  so  being  such  justice  acting  ic 
and  for  the  said  division  and  county  as  aforesaid,  did  thereupon  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at  Petworth  aforesaid,  duly  issue  his  summons  to  the  said  William 
Brisby,  to  be  and  appear  at  a  petty  sessions  to  be  holden  for  the  said  division  at  Petworth  afore- 
said, within  the  said  division  and  county,  on  the  sixth  day  of  May  then  next,  to  answer  the 
complaint  of  her  the  said  Sarah  Hollist,  touching  the  premises.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  William  Brisby  was  duly  served  with  the 
said  summons  within  forty  days  of,  and  more  thau  six  days  before  the  holding  of  the  said  potty 
sessions,  and  the  making  of  the  order  hereinafter  mentioned,  to  wit,  on  the  twenty-ninth  day  of 
April,  1848 ;  to  which  said  summons  he  the  said  William  Brisby,  notwithstanding  such  service 
thereof  as  aforesaid,  did  not  then,  to  wit,  at  the  said  petty  sessions  so  holden  for  the  said  divi- 
sion, on  the  said  sixth  day  of  May,  appear  nor  offer  any  defence,  nor  show  cause  why  an  order 
of  maintenance  should  not  be  made  upon  him.  Whereupon,  John  Napper,  Esquire,  and  the  said 
John  Luttman  Ellis,  being  two  of  her  Majesty's  justices  of  the  peace  acting  in  and  for  the  said 
division  and  county,  in  petty  session  assembled,  at  the  said  petty  session  holden  for  the  said 
division  at  Petworth,  within  the  said  division  and  county,  on  tlte  Baid  sixth  day  of  May,  1848, 
the  said  Sarah  Hollist  having  then,  to  wit,  at  the  said  petty  session,  applied  to  them  the  said 
John  Napper  and  John  Luttman  Ellis,  as  such  justices  as  aforesaid,  for  an  order  upon  the  said 
William  Brisby,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  did,  by 
their  order  in  writing,  under  their  hands  and  seals,  bearing  date  the  said  sixth  day  of  May,  in 
the  year  of  our  Lord  1848,  after  having  heard  the  evidence  of  the  said  Sarah  Hollist,  and  such 
other  evidence  as  she  the  said  Sarah  Hollist  had  produced,  and  the  evidence  of  the  said  Sarah 
Hollist,  the  mother  of  the  said  child,  having  been  corroborated  in  some  material  particular  by 
other  testimony,  to  the  satisfaction  of  the  said  justices,  declare  and  adjudge  the  said  William 
Brisby  to  be  the  putative  father  of  the  said  bastard  child,  and  did  thereby  order  that  the  said 
William  Brisby  should  pay  to  the  said  Sarah  Hollist,  the  mother  of  the  said  bastard  child,  so 
long  as  she  should  live  and  should  be  of  sound  mind,  and  should  not  be  in  any  gaol  or  prison  or 
under  sentence  of  transportation,  or  to  the  person  who  should  be  appointed  to  have  the  custody 
of  the  said  bastard  child,  under  the  provisions  of  the  Baid  statute,  the  sum  of  two  shillings  per 
week  from  the  said  twenty-ninth  day  of  April  last,  until  the  said  child  should  attain  the  age  of 
thirteen  years  or  should  die,  or  the  said  Sarah  Hollist  should  marry,  for  and  towards  the  relief 
and  keeping  of  the  said  bastard  child.  And  the  said  justices  did  thereby  further  order  that  the 
•aid  William  Brisby  should  pay  to  the  said  Sarah  Hollist  the  sum  of  IL  17*.  64.,  being  the  costs 
incurred  in  obtaining  the  said  order.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that,  after  the  making  the  said  order,  and  before  the  taking  of  this  inquisition, 
to  wit,  on  the  fifteenth  day  of  May,  in  the  year  1848,  »t  Haslemere  aforesaid,  notice  of  the  afore- 
said order  was  duly  given  to  him  the  said  William  Brisby,  and  that  he  the  said  William  Brisby 
was  duly  made  acquainted  with  the  contents  theroof,  by  being  personally  served  with  the  said 
order.  And  the  jurors  aforesaid,  npon  their  oath  aforesaid,  do  further  present,  that  the  said 
Sarah  Hollist  is  still  living  unmarried  and  never  having  been  married,  and  is  of  sound  mind, 
and  is  not  and  has  not  been,  since  the  making  of  the  said  order,  in  any  gaol  or  prison,  or  under 
sentence  of  transportation,  and  from  the  time  of  making  of  the  said  order  hitherto  has  had  and 
•till  has,  as  the  proper  person  in  that  behalf,  none  other  having  been  appointed,  the  sole  care 
and  custody  of  the  said  bastard  child.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  bastard  child  is  yet  living,  and  is  under  the  age  of  thirteen  year*, 
.  to  wit,  of  the  age  of  sixteen  months  only,  or  thereabouts,  and  hath  always,  from  the  time  of  mak- 
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*965]  *the  putative  father  of  her  bastard  child.     [This  order  wa* 

bad   on   the  face   of   it,   for  not    stating   that  the  case  was 

*966]  *proved  in  the  presence  and  hearing  of  the  defendant.]    This 

lug  the  said  order,  until  the  day  of  taking  this  inquisition,  been  and  continued,  and  now  is 
chargeable  to  and  entirely  supported  by  the  said  Sarah  Hollist,  the  mother.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said  William  Brisby,  net 
regarding  the  said  order,  nor  the  laws  and  statutes  in  such  ease  made  and  provided,  hath  net, 
upon  notice  of  the  said  order  as  aforesaid,  at  any  time  or  times  since  the  making  thereof  as 
aforesaid,  hitherto  paid  or  caused  to  be  paid  to  the  said  Sarah  Hollist  or  any  person  on  her 
behalf,  the  said  sum  of  two  shillings  per  week  from  the  said  twenty-ninth  day  of  April  last  as  afore- 
said, nor  any  part  thereof,  nor  the  sum  of  12. 17*.  M.,  being  the  costs  of  obtaining  the  amid  order 
as  aforesaid,  nor  any  part  thereof;  but  on  the  contrary  thereof,  notwithstanding  such  notice  as 
aforesaid,  he  the  said  William  Brisby,  on  and  from  the  said  sixth  day  of  May,  in  the  said  year 
of  our  Lord  1848,  unto  the  taking  of  this  inquisition,  unlawfully,  wilfully,  obstinately,  and  con- 
temptuously hath  neglected  and  refused,  and  still  doth  neglect  and  refuse  to  pay  or  cause  to  be 
paid  to  the  said  Sarah  Hollist  the  said  sum  of  two  shillings  weekly,  from  the  said  twenty-ninth 
day  of  April,  1848,  or  any  part  thereof,  and  also  the  said  sum  of  R  17*.  6oL,  the  costs  incurred 
in  obtaining  the  said  order  as  aforesaid,  or  any  part  thereof;  contrary  to  the  direction  of  the 
said  order,  and  in  manifest  breach  and  contempt  of  the  same,  to  the  great  damage  of  the  said 
Sarah  Hollist,  to  the  evil  and  pernicious  example  of  all  others  in  the  like  ease  offending,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  Count : — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
heretofore,  to  wit,  on  the  sixth  day  of  May,  1848,  John  Napper  and  John  Luttsnan  Ellis, 
Esquires,  two  of  her  Majesty's  justices  of  the  peace  acting  in  and  for  the  division  of  Lover 
Arundel,  in  the  county  of  Sussex,  in  petty  session  assembled,  at  the  petty  session  holden  for  the 
said  division  and  county  at  Petworth,  within  the  said  division  and  county,  on  the  sixth  day  et 
May,  1848,  duly  made  their  order  in  writing  under  their  hands  and  seals,  bearing  date  the  said 
sixth  day  of  May,  1848,  which  said  order  was  and  is  in  the  words  and  figures  following,  that  is 
to  say  :  '  Sussex,  to  wit.  At  a  petty  session,  Ac.  [Here  the  order  waa  set  out  verhatuu,  nmtiud 
ing  with  the  words:] — Given  under  our  hands  and  seals  at  the  session  aforesaid. 

"  Johh  Kapfeu  (l.  a.) 
"J.  L.  Blub  (l.  s.r 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said  WilBaa 
Brisby  was  personally  served  with  the  said  order  after  the  making  thereof,  and  before  the  tnk 
ing  of  this  inquisition,  to  wit,  on  the  fifteenth  day  of  May,  1848.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  Sarah  Hollist  is  still  living,  without  hav- 
ing been  married,  and  is  of  sound  mind,  and  is  not  nor  hath  been  in  any  gaol  or  prison  awe 
the  making  of  the  ssjd  order,  nor  under  any  sentence  of  transportation,  and  from  the  time  of 
the  making  the  said  order  hitherto  has  had,  and  still  has  the  sole  care  and  custody  of  the  said 
bastard  child,  no  other  person  having  at  any  time  been  appointed  in  that  behalf.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said  bastard  child  U  sttQ 
living  and  under  the  age  of  thirteen  years,  to  wit,  of  the  age  of  sixteen  months  or  thereabcjts, 
and  hath  always,  from  the  time  of  making  the  said  order  until  the  day  of  the  taking  of  Wis 
inquisition,  been  and  continued,  and  still  is  chargeable  to  and  entirely  supported  by  the  *a*4 
Sarah  Hollist,  the  mother.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pn- 
sent,  that  the  said  William  Brisby,  not  regarding  the  said  order,  nor  the  laws  and  statute*  ji 
such  case  made  and  provided,  hath  not,  upon  notice  of  the  said  order  as  aforesaid,  at  any  time 
or  times  since  the  making  thereof  as  aforesaid,  hitherto  paid  or  caused  to  be  paid  to  the  tm+i 
Sarah  Hollist,  or  any  person  on  her  behalf,  the  said  sums  of  two  shillings  per  week,  from  the 
said  twenty-ninth  day  of  April  last  as  aforesaid,  nor  any  part  thereof  nor  the  sumof  1L  17*.  <W.. 
being  the  costs  of  obtaining  the  said  order  as  aforesaid,  nor  any  part  thereof,  but  on  the  con- 
trary thereof,  notwithstanding  notice  thereof  as  aforesaid,  he  the  said  William  Brisby,  from  the 
said  sixth  day  of  May,  in  the  year  1848,  to  the  day  of  the  taking  of  this  inquisition,  unlawfully, 
wilfully,  obstinately,  and  contemptuously  hath  neglected  and  refused,  and  still  doth  neglect  and 
refuse  to  pay  or  cause  to  be  paid  the  said  sum  of  two  shillings  weekly,  from  the  said  twenty- 
ninth  day  of  April,  1848,  or  any  part  thereof,  and  also  the  said  sum  of  IL  17«.  6rf.,  the  coscr 
Incurred  in  obtaining  the  said  order  as  aforesaid,  or  any  part  thereof,  contrary  to  the  direction 
of  the  said  order,  and  in  manifest  breach  and  contempt  of  the  same;  to  the  great  damage  of  the 
said  Sarah  Hollist,  to  the  evil  and  pernicious  example  of  all  others  in  the  like  case  offending, 
and  against  th<  peace  of  our  Lady  the  Quenn,  her  crown  and  dignity. 
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order  was  served  upon  the  defendant,  but  no  payment  was  made  by  him 
undei  it. 

"  On  the  28th  day  of  April,  in  the  same  year,  the  justices  who  had 
made  the  order  of  the  1st  of  January  made  a  supersedeas  of  the  same 
order  under  their  hands  and  seals.  This  supersedeas  was  endorsed  on 
the  said  order  of  the  1st  of  January,  and  was  in  the  following  words : — 
4  Whereas  it  doth  now  appear  unto  us,  George  Wyndham  and  John 
Luttman  Ellis^  Esquires,  the  justices  of  the  peace  above  named,  that  the 
order  above  set  forth  is,  by  reason  of  certain  errors  therein  and  omis- 
sions therefrom,  invalid  according  to  law,  and  being  advised  by  counsel 
that  such  order  is  so  invalid,  we  do  therefore  hereby  absolutely  and 
irrevocably  supersede,  annul,  and  make  void  the  said  order.  Given 
under  our  hands  and  seals  this  28th  day  of  April,  1848. 

4  George  Wyndham  (l.  s.) 
4  J.  L.  Ellis  (L..S.)' 

"  This  supersedeas  was  on  the  same  day  served  upon  the  defendant, 
and  a  tender  was  made  to,  but  declined  by  him,  of  a  sum  sufficient  to 
cover  all  costs  actually  incurred  by  him  in  consequence  of  the  said  first 
order. 

"  On  the  following  day,  the  29th  day  of  April,  Sarah  Hollist  made 
another  complaint,  and  a  fresh  summons  was  thereupon  issued  against 
the  defendant,  requiring  him  to  appear  at  a  petty  session  of  the  peace 
holden  on  the  6th  day  of  .May,  to  answer  such  complaint  of  the  same 
Sarah  *Hollist,  respecting  the  same  bastard  child.  The  justice,  rtgg? 
who  granted  the  said  summons,  was  one  of  the  justices  who  had 
made  the  said  first  order  and  executed  the  said  supersedeas. 

"  The  defendant  protested  against  the  justices,  at  such  last-mentioned 
petty  sessions,  having  jurisdiction  to  hear  and  adjudicate  upon  the  said 
complaint  of  the  said  Sarah  Hollist  against  the  defendant,  as  there  had 
already  been  a  judicial  hearing  and  adjudication  by  a  competent  tribu- 
nal on  the  same,  and  as  the  said  order  of  the  1st  of  January,  touching 
the  same  subject-matter,  was  still  in  existence. 

44  The  justices,  one  of  them  being  the  same  Mr.  Ellis  who  had  made 
the  former  order  and  supersedeas,  and  who  had  issued  the  last  sum- 
mons, considering  that  they  had  jurisdiction,  made  another  order  against 
the  defendant  respecting  the  said  complaint  of  the  said  Sarah  Hollist 
respecting  the  said  bastard  child,  which  said  last-mentioned  order  the 
defendant  was  indicted  for  disobeying.  [This  order  was  good  on  the 
face  of  it,  and  was  in  the  form  given  in  the  Schedule  to  the  stat.  8  Vict. 
c.  10,  No.  8.]  This  order  was  duly  served  upon  the  defendant,  wh<- 
refused  to  pay  under  it. 

44  All  the  facts  were  admitted  on  the  trial,  but  it  was  contended,  on 
behalf  of  the  defendant,  that  the  second  order  was  made  without  juris- 
diction, as  there  had  been  a  previous  hearing  and  adjudication  on  the 
same  subject-matter,  and  a  previous  order  made  thereon,  and  which,  at 
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the  time  of  the  making  of  the  second  order,  had  not  been  quashed  on 
appeal,  but  was  still  in  existence.  It  was  argued  for  the  prosecution, 
that,  as  the  first  order  was  an  invalid  one  (which  was  admitted  by  the 
defendant's  counsel),  and  had  been  duly  superseded,  and  as  a  sufficient 
tender  of  all  costs  occasioned  by  it  had  been  made  to  the  defendant 
before  the  summons  for  the  second  order  was  issued,  the  justices  had  juris- 
diction to  make  the  second  order,  notwithstanding  there  had  been  a 
former  one  on  the  same  subject-matter. 

♦9681       *"  ^  ^e  Court  should  be  of  this  opinion,  the  verdict  of  guilty 
J  is  to  stand ;  if  not,  the  verdict  is  to  be  set  aside,  and  one  of  not 
guilty  entered.'1 


BEFORE  LORD  DENMAN,  C.  J.,  PARKE,  B.,  PATTESCN,  J.,  COMMAS  J.,  AKD 

vaughan  Williams,  J.     [June  2.] 

Creasy,  for  the  defendant. — In  this  case  the  first  order  was  bad  on 
the  face  of  it,  because  it  did  not  state  that  the  evidence  was  given  in  the 
presence  and  hearing  of  the  defendant ;  and  the  first  question  here  is, 
whether  the  magistrates  had  power  to  grant  a  supersedeas.  I  can  find 
no  instance  of  a  supersedeas  where  the  magistrates  have  adjudicated  on 
a  matter  after  hearing  both  sides. 

Parke,  B. — Could  the  first  order  have  been  enforced  ? 

Creasy. — It  could  not:  but  Dalton  says,  that  orders  are  good  till 
they  are  annulled;  and  I  submit  that  a  better  course  here  to  avoid  tbia 
objection  would  have  been  for  the  magistrates  to  have  removed  this 
order  by  certiorari,  and  have  got  it  quashed,  and  then  to  have  made 
another  order. 

Lord  Denman,  C.  J. — The  supersedeas  is  of  no  effect ;  the  real  ques- 
tion is,  whether,  the  first  order  being  bad  on  the  face  of  it,  the  justices 
might  not  make  another. 

Creasy. — I  submit,  also,  that,  as  there  was  a  complaint  once  made, 
the  jurisdiction  was  exhausted.  In  Paley  on  Convictions,  sect.  5,  it  is 
said  that  "  it  is  agreed  that  the  jurisdiction  in  any  particular  justices 
attaches  in  the  first  set  of  magistrates  duly  authorized,  who  have  posses- 
sion and  cognisance  of  the  fact;"  and  for  this  the  case  of  Rex  v.  Sains- 
bury,  4  T.  R.  456,  is  cited. 

♦Qficn       *PARKB»  B. — If  the  first  order  is  invalid  it  is  waste  paper,  and 
-I  the  only  question  then  is,  whether  there  can  be  only  one  com- 
plaint. 

Creasy.— In  the  case  of  Regina  v.  Hinchcliffe,  16  L.  J.,  M.  C,  78, 
the  Court  would  not  grant  a  mandamus  to  justices  to  make  a  second 
order  where  the  costs  on  the  abandoning  the  first  had  not  been  paid. 
The  statutes  at  present  in  force  as  to  orders  of  filiation,  are  the  7  A  $ 
Vict.  c.  101,  and  8  Vict.  c.  10,  and  the  former  is  the  statute  which  gives 
jurisdiction  to  the  justices,  and  that  relates  in  its  terms  to  one  complaint; 
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and  I  must  contend,  that  when  one  application  has  been  made,  no  other 
application  can  be  made  afterwards,  at  all  events  till  the  first  order  is 
quashed ;  and,  although  the  woman  could  not  appeal,  either  she  or  the 
magistrates  might  bring  the  order  up  by  certiorari,  and  get  it  quashed. 

Coltman,  J. — Do  you  admit  that  it  is  a  nullity  ? 

Parke,  B. — Disobedience  of  it  would  be  no  offence. 

Creasy. — I  admit  that  it  is  invalid,  but  I  do  not  like  the  word  nullity. 

Coltman,  J. — Do  you  say  that  it  is  bad,  so  that  it  cannot  be  enforced, 
and  yet  that  is  necessary  to  have  it  quashed  on  certiorari  or  appeal  ? 

Creasy. — I  say  that  the  first  order  is  a  record,  and  that,  until  it  is 
legally  got  rid  of,  no  other  magistrate  could  act  in  the  matter,  and  that 
the  supersedeas  is  nothing.  In  Pridgeoris  case,  Sir  W.  Jones's  Rep. 
330,  it  was  held,  that  if  an  order  of  filiation  be  made  by  two  justices, 
and  quashed  on  appeal  to  the  quarter  sessions,  neither  the  quarter  ses- 
sions nor  any  other  justices  have  power  to  make  a  new  order ;  and  in 
the  case  *of  Regina  v.  Tenant,  2  Ld.  Raym.  1423,  the  same  point  i-*qita 
was  again  decided;  and  in  the  case  of  Rex  v.  Smith,  2  Bulst.  L 
342,  two  justices  made  an  order  of  filiation  against  a  person  named 
Field,  who,  on  appeal  to  the  sessions,  showed  that  Smith  was  the  father 
of  the  child.  The  sessions  neither  quashed  the  order,  nor  confirmed  it, 
but  referred  the  matter  to  the  two  justices,  who  then  made  an  order  upon 
Smith,  which  was  held  to  be  bad.  In  the  case  of  Regina  y.  Justices  of 
Buck*,  18  L.  J.,  M.  C,  113,(<z)  the  point  was  not  expressly  decided; 
but  in  that  case  the  earlier  cases  were  not  cited ;  and  from  the  case  of 
Rex  v.  Jenhin,  Ca.  temp.  Hardw.  801,  it  appears  that  two  justices,  on 
an  application  for  an  order  of  filiation,  have  no  power  to  make  an  order 
acquitting  the  defendant.  It  may  be  said,  "  Why  go  through  a  form  to 
get  rid  of  that  which  is  manifestly  bad  ?"  In  the  case  of  Barons  v.  Lus- 
combe,  3  A.  &  E.  589,  it  was  held,  that  magistrates,  having  allowed  over- 
seers' accounts,  could  not  reconsider  them ;  and  the  case  of  Regina  v. 
Fordham,  11  Id.  73,  decides  that  a  defective  poor's  rate  can  only  be  got 
rid  of  on  appeal ;  and  in  the  case  of  Rex  v.  The  Justices  of  Cheshire,  5 
B.  &  Ad.  439,  it  was  held,  that  an  adjudication  of  justices  as  to  the 
fraudulent  removal  of  goods  to  avoid  a  distress,  was  an  order  and  not  a 
conviction,  and  that  it  could  not  be  drawn  up  in  an  amended  form 
afterwards. 

J.  J.  Johnson,  for  the  prosecution. — The  case  of  Regina  v.  Hinchciiffe 
is  distinguishable  from  the  present. 

PATTB80N,  J. — That  case  turned  on  affidavits  and  very  *special  r*(yri 
circumstances.     The  contention  here  is,  that,  when  justices  have 

(a)  In  the  subsequent  case  of  Regina  t.  Machen,  18  L.  J.,  M.  C,  213,  it  was  held,  that  where 
justices  in  petty  sessions  have  heard  an  application  for  an  order  of  filiation,  and  have  refused  to 
make  any  order,  on  the  ground  that  the  evidence  of  the  mother  was  not  corroborated  in  some 
material  particular,  the  mother  is  not  barred  from  making  a  second  application  within  the  period 
limited  ly  the  stat  7  *  8  Vict  c  101. 
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once  began  to  act,  they  are  functi  officii,  however  their  proceedings  may 
end.  ' 

J.  J.  Johnson. — If  that  were  so,  it  would  be  so  as  to  orders  of  remo- 
val, as  well  as  orders  in  bastardy ;  and  in  all  those  cases,  if  there  was 
a  bad  order,  there  could  be  no  other  afterwards.  The  mere  fact  of  dis- 
missal will  not  preclude  the  justices  from  making  another  order.  That 
was  decided  by  the  case  of  Rex  v.  Jenkin,  and  in  that  case  Lord  Hard- 
wicke  says,  with  respect  to  orders  of  filiation,  that  the  power  given  to 
magistrates  "is  not  a  power  of  judicature,  or  to  proceed  by  way  of  con- 
viction, or  to  give  judgment  to  convict  or  acquit,  but  merely  to  proceed 
by  way  of  order ;'  (a)  and  this  would  be  so  ft  fortiori,  where  the  magis- 
trates have  made  an  invalid  order.  The  power  of  magistrates  to  grant 
fresh  orders  has  been  recognised  in  the  cases  of  Regina  v.  Bridgman, 
2  New.  Sess.  Gas.  232,  Regina  v.  Justices  of  West  Riding,  2  Q.  B.  705, 
and  Regina  v.  St.  Pancras,  8  Id.  352 ;  and  these  orders  have  always 
been  considered  analogous  to  orders  of  removal.  In  the  case  of  Maun- 
der v.  Collett,  3  C.  B.  554,  it  was  held,  that  a  defendant,  who  has 
obtained  an  order  for  particulars  of  the  plaintiff's  demand,  with  a  stay 
of  proceedings  until  they  are  delivered,  may  waive  the  delivery  of  the 
particulars,  and  plead  or  demur  to  the  declarations ;  but  in  the  earlier 
case  of  Widens  v.  Cox,  4  M.  &  W.  67,  where  an  order  for  particulars 
was  obtained  and  served,  and  the  defendant,  before  any  particulars 1 
delivered,  served  a  demand  of  a  declaration,  at  the  bottom  of  which 
a  notice  that  he  abandoned  his  order  for  particulars,  it  was  held  irre- 
gular, and  that  he  ought  to  have  gcft  rid  of  the  order  for  the  particulars 
before  demand  of  declaration. 

^Q  9_       Pattbson,  J. — A  party  in  whose  favour  a  judge's  order  is  *made, 
J  is  not  bound  to  draw  it  up  unless  he  thinks  fit;  but,  if  he  draws  it 
up,  and  serves  it,  he  cannot  in  general  abandon  it,  without  putting  the 
other  party  in  the  same  situation  in  which  he  was  before. 

J.  J.  Johnson. — If  the  first  order  had  been  quashed  on  an  appeal  to 
the  sessions,  and  there  had  been  a  decision  on  the  merits,  it  might  have 
been  conclusive.  Here  the  order  was  a  complete  nullity,  which  distin- 
guishes this  from  all  the  other  cases. 

Creasy,  in  reply. — In  the  case  of  Regina  v.  St.  Pancras,  Lord  Den- 
man  says,  that  "an  order  of  removal  is  merely  a  warrant  to  parish 
officers  to  take  the  paupers  to  the  parish  indicated."  It  is  not  like  a 
case  of  an  adjudication  after  hearing  both  parties,  and  evidenoe  on  both 
sides. 

Patteson,  J. — These  orders  have  been  always  treated  as  orders,  and 
not  as  convictions. 

Parke,  B. — If  the  woman  went  to  two  justices,  asked  for  an  order, 
and  thep  withdrew,  might  she  not  go  to  two  other  justices,  and  obtain 
an  order  from  them  ?    According  to  the  case  decided  by  Lord  Bwrir 

(a)  Ca.  temp.  Hardw.  301-1. 
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ivicke,  she  might  apply  to  two  justices,  and,  if  she  did  not  get  the  order, 
she  might  apply  to  others  till  she  did  get  it,  or  until  the  case  was  decided 
fn  the  merits. 

Lord  Denman,  0.  J. — The  first  of  these  orders  is  clearly  void,  and  it 
did  not  operate  on  any  one.  The  two  justices  had,  ther»*bre,  a  right  to 
make  a  new  order,  the  disobedience  of  which  is  an  offence. 

Parke,  B. — The  jurisdiction  is  not  confined  to  the  two  justices  to 
whom  the  application  is  first  made.  The  statute  gives  general  jurisdic- 
tion to  two  justices;  and,  if  you  may  go  to  two,  and  do  not  get  an  order, 
you  may  also  *apply  to  another  two,  and,  if  this  first  order  can-  rtgiro 
not  be  enforced,  it  is  no  order;  and,  as  it  does  not  bind  the 
father,  it  ought  not  to  bind  the  mother,  and  so  it  is,  in  effect,  no  order. 
It  is  unnecessary  to  decide  whether  a  dismissal  of  the  case  by  the  first 
justices  would  be  conclusive  on  the  second. 

Patteson,  J. — I  take  this  first  order  as  no  order  at  all.  I  am  not  at 
present  prepared  to  say  whether,  if  the  case  had  been  gone  into,  and 
the  order  refused,  the  woman  could  go  to  other  magistrates  and  obtain 
an  order;  that  question  is  now  pending;  but  I  think  the  bad  order  is 
just  of  the  same  effect  as  if  there  had  been  no  hearing  at  all. 

Coltman,  J. — I  think  the  first  order  is  a  nullity ;  and  that  it  is  just 
the  same  as  if  the  magistrates  had  done  nothing. 

Plait,  B.,  was  of  the  same  opinion. 

Vaughan  Williams,  J. — I  think  that  the  first  order  being  not  capable 
of  being  enforced,  it  is  as  if  there  was  no  order  at  all. 

Conviction  affirmed. 


*REGINA  v.  JOHN  RADLET.  [*974 

An  indictment  whieh  charges  that  A.  stole  two  shillings  "of  the  good*  and  chatteUT  of  S.  F.,  is 
good,  as  the  words  "  of  the  goods  and  chattels"  may  be  rejected  as  surplusage. 

Larceny. — At  the  adjourned  Epiphany  Sessions,  1849,  holden  for  the 
county  of  Essex,  the  prisoner  was  convicted  of  felony,  subject  to  the 
opinion  of  the  Judges  on  the  following  case : — 

"  The  indictment  alleged  that  '  John  Radley,  late  of  the  parish  of 
Stifford,  in  the  county  of  Essex,  labourer,  on  the  3d  day  of  February, 
A.  D.  1849,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  two  pieces  of  the  current  silver  coin  of  this  realm,  called  shil- 
lings, of  the  value  of  two  shillings,  of  the  goods  and  chattels  of  Samuel 
Fitch,  then  and  there  being  found,  feloniously  did  Bteal,  take,  and  carry 
away,  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity.' 

"  It  was  objected,  that  the  indictment  was  defective  in  not  stating  to 
whom  the  shillings  alleged  to  be  stolen  belonged,  the  words  '  of  the  goods 
and  chattels  of  Samuel  Fitch'  being  insensible  as  applied  to  money.  The 
Court  respited  the  judgment,  in  order  that  the  opinion  of  the  Judges 
might  be  taken  upon  the  validity  of  this  objection." 

vol.  II.— 79  3  G 
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BEFORE  WILDE,  C.  J.,  ROLFB,  B.,  CBES6WKLL,  J.,  PLATT,  B.,  AND  VAUGHA3 

williamb,  J.     [June  23.*] 

This  case  was  not  argued  by  counsel. 

Wilde,  C.  J.,  delivered  judgment. — It  was  objected  on  the  part  of 
the  prisoner,  that  the  indictment  was  inconsistent  and  bad,  in  charging 
shillings,  the  current  coin  of  the  realm,  to  be  "  goods  and  chattels,"  and 
that,  as  the  property  stolen  was  no  otherwise  alleged  to  belong  to  the 
*Q7  VI  Prosecutor  than  under  the  term  "  goods  and  chattels,"  the  *indict- 
J  ment  could  not  be  sustained.  The  case  has  been  considered  by 
the  Judges  of  the  present  Court  of  Appeal,  and  we  are  of  opinion 
that  the  objection  cannot  be  sustained,  and  that  the  indictment  is  suf- 
ficient. 

It  is  true  that  money  does  not  fall  within  the  legal  technical  defini- 
tion of  "goods  and  chattels."  See  Guy's  case,  1  Leach  C.  C.  276  (Case 
120).  But  this  indictment  charges  the  prisoner  with  having  stolen  two 
shillings,  the  current  silver  coin  of  the  realm,  which  is  an  accurate 
description  of  the  property  stolen.  We  think,  that  in  reading  the  indict- 
ment the  words  "  of  the  goods  and  chattels"  ought  to  be  rejected  as  sur- 
plusage :  Morris's  case,  1  Leach  C.  C.  109  (Case  65) ;  and  that  the  charge  in 
the  indictment,  as  before  stated,  is,  that  the  prisoner  stole  two  pieces  of 
current  silver  coin  of  the  realm,  of  the  value  of  two  shillings,  "  of  Samuel 
Fitch,"  which  is  a  sufficient  allegation  that  the  coin  stolen  was  the  pro- 
perty of  Samuel  Fitch ;  and  we  think  that  it  is  immaterial  that  the  cur- 
rent coin  of  the  realm  is  afterwards  inaccurately  described  as  "  goods 
and  chattels:"  and  that  the  conviction,  therefore,  was  proper. 

Conviction  affirmed. 


REGINA  v.  LANGBRIDGE. 

A  caption  of  a  deposition,  which  was  read  in  evidence  against  a  defendant  in  a  case  of  false  pre- 
tence, stated  that  it  was  taken  on  a  charge  of  "  obtaining  money  and  other  valuable  secwriry 
for  money  from  M.  R.,  then  and  there  being  the  money  of  W.  S.  R.  j  and  the  said  vaJaable 
security  for  money  being  then  and  there  the  property  of  C.  R. :" — Held,  to  be  no  objection  to  its 
being  received  in  evidence  that  it  did  not  state  that  the  charge  was,  that  the  money  was  •*- 
laiofuUy  obtained. 

False  pretence. — The  defendant  was  convicted  at  the  general  ses- 
sions of  the  peace  for  the  county  of  Devon,  on  the  28th  of  February, 
1849,  for  unlawfully  obtaining,  by  means  of  false  pretences,  from  Mary 
Rowe  one  promissory  note  for  the  payment  of  the  sum  of  507.  and  interest, 
and  of  the  value  of  50/.,  of  the  property  of  Charlotte  Rowe,  with  intent 
*9761  to  c^eat  an(*  defraud  the  said  Charlotte  Rowe  of  the  *satne,  sub- 
J  ject  to  the  opinion  of  the  Judges  upon  a  case  which  stated. 
that — 

"  Upon  the  trial  of  the  prisoner,  the  deposition  of  Mary  Rowe  was  pat 
hi  by  the  counsel  for  the  prosecution ;  proof  was  given  that  it  was  taken 
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by  the  committing  justice,  in  the  presence  of  the  prisoner,  and  that  he 
had  a  full  opportunity  of  cross-examining  the  said  Mary  Rowe,  the  wit- 
ness ;  that  it  was  signed  by  William  Ponsford,  clerk,  the  justice  before 
whom  the  same  purported  to  have  been  taken ;  and  that  the  said  Mary 
Rowe  was  at  the  time  of  the  trial  so  ill  as  not  to  be  able  to  travel. 

"  The  charge  preferred  before  the  committing  justice  was,  that  the 
prisoner  had  obtained  the  promissory  note,  and  other  valuable  securities, 
by  means  of  false  pretences,  and  of  this  charge  the  prisoner  was  informed 
by  the  committing  justice. 

"  The  caption  of  the  deposition  of  the  said  Mary  Rowe  is  as  follows : — 

44  4  Devon,  to  wit.  The  examination  of  Mary  Rowe,  the  wife  of  Wil- 
liam Squire  Rowe,  of  Thornbury  Farm,  in  the  parish  of  Hittisleigh,  in 
the  county  of  Devon,  taken  on  oath  this  14th  day  of  February,  a.  d. 
1849,  at  Hittisleigh,  in  the  county  aforesaid,  before  the  undersigned, 
William  Ponsford,  clerk,  one  of  her  Majesty's  justices  of  the  peace  for 
the  said  county,  in  the  presence  and  hearing  of  Harriet  Langbridge,  late 
of  Moreton  Hampstead,  in  the  said  county,  wife  of  John  Langbridge,  of  the 
same  place,  labourer,  who  is  now  charged  before  me  this  day  for  obtain- 
ing money,  and  other  valuable  security  for  money,  from  the  said  Mary 
Rowe,  then  and  there  being  the  money  of  the  said  William  Squire  Rowe, 
and  the  said  valuable  security  for  money  being  then  and  there  the  pro- 
perty of  one  Charlotte  Rowe.' 

44  It  was  objected,  on  behalf  of  the  prisoner,  that  the  charge  thus  set 
forth  in  the  said  caption  is,  obtaining  *  money  and  valuable  se-  i-to** 
curities  for  money ;  but  whether  legally  or  illegally  is  not  stated, 
and  no  offence  is  therefore  shown ;  and  that  the  deposition  of  Mary  Rowe 
was  consequently  not  receivable  in  evidence.  The  Court,  however, 
received  it  in  evidence,  subject  to  the  question  whether,  under  the  cir- 
cumstances, it  ought  to  have  been  so  received. 

44  The  prisoner  was  found  guilty,  and  sentenced  to  be  transported  for 
seven  years,  but  execution  of  the  sentence  was  respited  until  the  deter- 
mination of  the  above  question  by  the  Judges.  There  was  not*  sufficient 
evidence  to  warrant  a  conviction,  without  the  deposition  of  the  said 
Mary  Rowe." 


EXCHEQUER  CHAMBER. 

BEFORE   WILDK,  C.  J.,   ROLFB,  B.,   CRESSWELL,  J.,  PLATT,  B.,   AND 
vaughan  Williams,  J.     [June  23.] 

This  case  was  not  argued  by  counsel. 

Wilde,  C.  J.,  delivered  judgment. — In  this  case  the  Judges  are  unani- 
mously of  opinion  that  the  objection  is  not  valid,  and  that  the  deposition 
was  properly  received  in  evidence.  The  objection  is,  not  that  the  evi- 
dence,  as  set  forth  in  the  examination,  did  not  sufficiently  appear  to 
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relate  to  the  charge  upon  which  the  prisoner  was  being  tried,  so  as  to 
warn  and  apprise  her  of  the  matter  to  which  her  cross-examination  should 
be  directed,  but  only  that  the  title  of  the  examination  did  not  with  suffi- 
cient distinctness  state  the  charge  against  her.  The  title  of  the  deposi- 
tion states  the  occasion  of  its  being  taken,  and  the  matter  to  which  it 
refers,  and  there  is  no  authority  requiring  any  title,  or,  as  it  is  called, 
caption,  to  the  examination ;  and  it  is  sufficient  if  it  be  described  as  the 
examination  of  the  witness,  and  that  the  evidence  referred  to  the  charge 
upon  which  the  prisoner  may  be  upon  his  trial ;  and,  as  no  objection 
♦9781  wa8  ra^se^  tnat  the  deposition  was  defective  in  that  respect,  *we 
think  the  deposition  was  properly  read  in  evidence.  It  may, 
however,  not  be  improper  to  observe,  that  the  case  states  that  the  charge 
preferred  against  the  prisoner  was  that  of  obtaining  the  promissory  note 
and  securities  by  means  of  false  pretences,  and  that  the  prisoner  was 
informed  of  this  charge  by  the  committing  justice,  and  that  she  had  full 
opportunity  of  cross-examining  the  witness. 

Conviction  right. 


REGINA  v.  CATHERINE  HILL,  indicted  and  tried  with  WIL- 
LIAM HILL  and  JAMES  HILL. 

A.  stole  fowl*,  and  sent  them  by  coach  to  Birmingham  in  a  box  not  addressed  to  any  one;  bat  A. 
made  a  verbal  statement  when  he  sent  them,  that  a  person  would  call  for  them  at  Birming- 
ham. B.  inquired  for  the  box $  it  was  shown  to  her,  and  she  claimed  it,  bnt  it  waa  not  deli- 
vered to  her : — Held,  that  B.  could  not  be  properly  convicted  as  a  receiver. 

Receiving  stolen  goods. — The  prisoners  were  convicted  at  the  War- 
wickshire Quarter  Sessions,  on  the  12th  of  March,  1849,  subject  to  the 
opinion  of  the  Judges  upon  a  case  which  stated  that  "  William  Hill  and 
James  Hill  were  indicted  for  stealing  twenty  fowls,  the  property  of  John 
Smith,  and  Catherine  Hill  for  receiving  ten  fowls  so  stolen,  &c,  knowing, 
&c.  All  the  three  prisoners  were  found  guilty.  It  was  proved  that  the 
prosecutor  was  a  farmer  residing  at  Marton  in  the  county  of  Warwick, 
and  possessor,  at  the  time  of  the  robbery,  of  a  quantity  of  fowls,  princi- 
pally of  the  Dorking  breed,  white,  with  five  toes  on  either  claw.  The 
fowls,  to  the  number  of  twenty,  were  stolen  from  the  prosecutor's  pre- 
mises between  the  evening  of  the  26th  and  the  morning  of  the  27th  of 
February.  On  the  28th  of  February,  between  seven  and  eight  o'clock 
in  the  morning,  the  prisoner  James  Hill,  accompanied  by  the  other  pri- 
soner William  Hill,  brought  in  a  wheelbarrow  to  an  inn  at  Redditch,  s 
box  and  a  hamper,  and  delivered  them,  to  go  by  the  coach  to  Birming- 
ham. There  was  no  direction  affixed  to  either  of  them,  but  the  prisonei 
James  Hill,  on  delivering  them,  said,  '  a  person  would  call  for  them  at 
Birmingham.'  The  box  and  hamper  were  taken  to  Birmingham  the 
•9791  ^°N°w*ng  ^ay,  *st  °f  March,  and,  shortly  *after  the  arrival  of  the 
J   coach  in  Birmingham,  the  prisoner  Catherine  Hill  came  to  the 
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coach-office  and  inquired  after  the  box.  The  box  was  shown  to  her  by 
the  coachman,  and  she  claimed  it  as  the  box  which  she  was  come  for. 
Upon  this,  she  was  taken  into  custody;  and  the  box,  being  opened  in 
her  presence,  was  found  to  contain  ten  fowls.  The  fowls  were  plucked 
of  their  feathers,  and  from  the  claws  of  eight  of  them  a  fifth  toe  had 
been  cut  away,  which  was  remaining  upon  the  other  two  fowls. 

"  The  prisoner  Catherine  Hill,  in  answer  to  the  observation  of  the 
police  constable,  that  these  fowls  were  believed  to  be  the  property  of  the 
prosecutor,  Mr.  Smith  of  Marton,  said,  '  they  had  been  sent  to  her  from 
Stourbridge/  The  same  day,  the  house  of  the  prisoner  William  Hill, 
which  is  near  to  Redditch,  ten  or  twelve  miles  from  Birmingham,  was 
searched  by  two  police  constables,  who  found  a  large  quantity  of  feathers, 
chiefly  white,  which  appeared  to  have  been  recently  plucked,  and  also 
the  entrails  of  fowls  concealed  about  the  house  and  premises ;  and  the 
two  male  prisoners,  who  were  at  home  in  the  house,  were  apprehended. 
The  prisoner  William  Hill,  upon  being  told  by  the  constables,  on  their 
first  arrival,  that  they  were  come  about  Mr.  Smith's  fowls,  said, '  he  had 
not  had  a  fowl  on  his  premises  for  a  fortnight.' 

"  The  prisoner  William  Hill  is  the  husband  of  the  prisoner  Catherine 
Hill,  and  father  of  the  prisoner  James  Hill. 

"  The  prisoners  were  not  defended  by  counsel.  The  jury  found  a  ver- 
dict of  guilty  against  all  the  prisoners,  but  the  Chairman,  William  Dickens, 
Esq.,  entertaining  some  doubt  whether  this  indictment  could  be  sustained 
against  the  female  prisoner,  as  a  receiver  of  goods  stolen  by  her  husband, 
respited  the  sentence  upon  her,  until  the  next  Midsummer  Quarter  Ses- 
sions, in  order  that,  in  the  mean  time,  the  opinion  of  the  Court  above 
might  be  obtained  as  to  the  propriety  of  the  conviction  of  Catherine 
Hill." 


♦EXCHEQUER  CHAMBER.  [*980 

BEFORE  WILDE,  C.  J.,  ROLFE,  B.,  CRESSWELL,  J.,  PLATT,  B.,  AND  VAUGHAN 

Williams,  J.     [June  23.] 

This  case  was  not  argued  by  counsel. 

Wilde,  C.  J.,  delivered  judgment. — The  prisoner  was  convicted  of 
receiving  a  quantity  of  fowls,  knowing  them  to  have  been  stolen.  A  case 
was  reserved,  which  stated  in  substance,  that  William  Hill,  the  husband 
of  the  prisoner,  and  James  Hill,  were  convicted  of  stealing  the  fowls  in 
question,  and  the  prisoner  was  with  them  indicted  for  receiving  the  fowls, 
knowing  them  to  have  been  stolen ;  and  the  facts  stated  in  the  case 
affecting  the  prisoner  Catherine  Hill  are,  that,  after  the  fowls  had  been 
stolen  at  Marton,  in  the  county  of  Warwick,  the  prisoner's  husband  sent 
them  in  a  hamper  without  a  direction  by  a  coach  to  Birmingham,  it  being 
stated,  at  the  time  of  the  delivery  at  the  coach-office,  that  a  person  would 
call  for  the  hamper  at  Birmingham.     The  hamper  arrived  at  Birming- 

3g2 
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ham,  and  the  prisoner  went  to  the  coach-office  and  inquired  for  it ;  when 
the  hamper  was  Bhown  to  her  by  the  coachman,  the  prisoner  claimed  it  as 
the  parcel  she  had  come  for,  upon  which  she  was  taken  into  custody  by 
a  police  constable,  who  said  to  her  that  the  fowls  were  believed  to  be  the 
property  of  Mr.  Smith,  of  Marton ;  and  the  prisoner  said  that  the  fowls 
had  been  sent  to  her  from  Stourbridge ;  and  the  question  is,  whether, 
upon  this  evidence,  Catherine  Hill  was  rightly  convicted.  The  case  has 
been  considered  by  the  Judges  of  the  present  Court  of  Appeal,  and  we 
are  of  opinion  that  the  conviction  was  wrong ;  and  that  according  to  the 
evidence,  the  prisoner  never  did  in  fact  receive  the  fowls,  nor  ever  had 
the  power  of  doing  so.  Whoever  had  possession  of  the  fowlB  at  the  coach- 
office,  when  the  prisoner  claimed  to  receive  them,  never  parted  with  the 
*qrii  P088eS8i°n>  and  the  prisoner  was  immediately  taken  into  ^custody. 
J  The  prisoner,  by  claiming  to  receive  the  fowls,  which  never  were 
actually  or  potentially  in  her  possession,  never  in  fact  or  law  received 
them ;  therefore,  the  conviction  was  wrong.  Another  question  was  re- 
served for  the  Judges,  namely,  how  far  the  fact  of  the  fowls  having  been 
sent  to  the  prisoner  by  her  husband  could  be  urged  as  a  legal  excuse  for 
her  having  received  them,  although  she  knew  them  to  be  stolen.  That 
question  it  has  been  unnecessary  to  consider,  as  the  prisoner  never  did 
in  fact  or  law  receive  the  fowls  at  all.  Conviction  wrong.(a) 

(a)  It  was  not  stated  in  the  ease,  whether  the  female  prisoner  was  indicted  as  an  accessary 
after  the  fact  to  the  theft  of  her  husband,  or  for  the  substantive  felony  of  receiving,  or  both 
with  respect  to  the  first  mode  of  indicting,  it  may  be  remarked,  that  a  wife  cannot  be  accessary 
after  the  fact  to  a  felony  of  her  husband,  by  concealing  bim,  assisting  In  his  escape,  or  the  like; 
and  it  may  be  questionable  whether  she  can  be  an, accessary  alter  the  met,  by  receiving  tf»* 
stolen  goods.  If  the  indictment  were  for  a  substantive  felony,  the  case  appears  to  admit  of  a 
different  consideration,  as  there  she  is  indicted  for  a  substantive  felony  committed,  apart  from 
the  offence  of  her  husband ;  and  if  a  wife  commits  a  felony  in  the  absence  of  her  husband,  though 
by  his  oommand,  she  if  liable  to  be  punished  for  it    See  ante,  p.  903,  n.  (a). 


REGINA  v.  ROWLAND  GALLEARS. 

An  indictment  charged  the  prisoner  with  stealing  "  one  ham,  of  the  value  of  1©*,  of  the  goods 
and  chattels  of  T.  H. :" — Held  good,  although  it  did  not  state  the  animal  of  which  the  hasi 
bad  formed  a  part. 

Larceny. — The  prisoner  was  indicted  at  the  Shropshire  Sessions,  and 
was  convicted,  subject  to  the  opinion  of  the  Court  upon  a  case  which 
stated  as  follows : — 

"  The  prisoner  was  indicted  for  stealing,  on  the  29th  of  April,  1849, 
at  the  parish  of  Condover,  in  the  county  of  Salop,  'one  ham  of  the  value 
of  10*.,  of  the  goods  and  chattels  of  one  Thomas  Heighway,*  to  which 
indictment  the  prisoner  pleaded  not  guilty. 

♦9821       "  **  wa8  °y eote(^  by  Mr.  Kenealey,  as  counsel  for  the  *pri- 
soner,  that  the  prisoner  could  not  be  convicted  of  felony,  inas- 
much as  it  did  not  sufficiently  appear  by  the  indictment  that  the  article 
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stolen  was  the  subject  of  larceny ;  it  being  urged  by  the  said  counsel, 
4  that,  for  anything  that  appeared  on  the  face  of  the  indictment,  it  might 
have  been  the  ham  of  an  animal  ferae  naturae  (a  wild  boar,  for  instance) 
which  bad  been  stolen.' 

"  The  Court  overruled  the  objection,  reserving,  on  the  application  of 
the  prisoner's  counsel,  the  question  of  -law,  which  had  so  arisen,  for  the 
consideration  of  her  Majesty's  Judges." 


BEFORE   POLLOCK,  C.  B.,  PARKE,  B.,  PATTESON,  J.,   WIGHTMAN,  J.,   PLATT, 
B.,  AND  TALFOURD*  J.      [Nov.  20.] 

ffenniker,  for  the  prisoner. — I  submit  that  the  description  "  one  ham" 
is  not  sufficient,  as  it  does  not  necessarily  import  that  it  is  the  ham  of 
swine.  % 

Pollock,  C.  B. — If  a  person  were  indicted  for  stealing  "  one  box" 
of  the  goods,  &c,  that  would  be  sufficient,  although  a  small  house  in  the 
country  is  sometimes  called  a  box. 

Henniker. — It  might  be  the  ham  of  an  animal  ferae  naturae  (a  bear, 
for  example). 

Platt,  B. — Bears'  hams  are  valuable,  and  are  property. 

Patteson,  J. — The  authorities  as  to  animals  ferae  naturae,  apply  to 
live  animals,  and  not  to  dead  animals  or  portions  of  dead  animals. 

Henniker. — In  the  case  of  Regina  v.  Cox,  1  Car.  &  Kir.  494,  Tin- 
dalj  C.  J.,  *held,  that  an  indictment  for  stealing  "  three  eggs"  r*ooo 
was  insufficient,  because  they  might  have  been  adders'  eggs. 

Pollock,  C.  B. — I  think,  that  if  a  case  like  that  of  Regina  v.  Cox 
occurred  before  me,  I  should  hold  otherwise. 

ffenniker. — If  your  Lordship  thinks  that  the  case  of  Regina  v.  Cox 
is  not  law,  I  cannot  carry  the  argument  further. 

Pollock,  C.  B. — I  much  doubt  it.  This  is  not  the  stealing  of  a 
live  animal,  but  a  part  of  a  dead  animal,  and  the  very  cutting  it  up  shows 
that  it  was  made  property.  We  have  no  doubt  that  the  description  is 
sufficient. 

The  other  learned  Judges  concurred.  Conviction  affirmed. 


REGINA  v.  GEORGE  HEY. 

A.  employed  B.,  who  was  by  business  a  drover,  to  drive  pigs  and  deliver  them  to  C.  at  L.  He 
was  to  be  paid  by  the  day ;  but  by  the  custom  of  the  trade  he  had  a  right  to  drive  other 
persons'  pigs  with  those  of  A.,  if  lie  chose.  He  drove  the  pigs  to  L.,  and  as  C.'s  wife  would 
not  reeeive  them,  he  took  them  to  L.  market,  and  sold  them,  and  then  absconded  :—Hild 
no  larceny,  as  he  was  a  bailee,  and  not  a  servant,  and  had  no  original  intention  of  stealing 
the  pigs. 

Larceny. — The  prisoner  was  tried  at  the  Leeds  Christmas  Sessions, 
1848,  before  Robert  Hall,  Esq.,  assistant  barrister  for  the  borough  of 
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trade,  and  also  of  his  having  the  liberty  to  drive  the  cattle  of  any  otbei 
person,  by  the  general  usage  with  respect  to  drovers,  raises  an  inference 
that  he  was  not  a  servant.  The  learned  assistant  Barrister  felt  himself 
bound  by  the  decision  of  the  Judges  in  the  case  of  Regina  v.  Hughe*  1 
Moo.  C.  C.  370 ;  but  that  case  was  under  the  stat.  7  &  8  Geo.  4,  c  29, 
s.  47,  which  makes  embezzlement  by  a  servant,  or  person  employed  in  the 
*Q871  caPac*t7  °f  a  servant  to  receive  money,  felony ;  and  the  ^learned 
-I  Recorder  of  London  referred  the  question  to  the  Judges,  whether 
the  prisoner  fell  under  either  description,  though,  if  the  indictment  had 
been  referred  to,  it  was  necessary  to  prove  that  he  was  a  servant.  The 
Judges  decided,  that  the  prisoner  was  properly  convicted,  and,  conse- 
quently, that  he  was  a  servant  or  person  employed  in  that  capacity,  and 
authorized  as  such  to  receive  money,  so  that  his  receipt  would  be  a  dis- 
charge to  the  debtor.  This  is  almost  exactly  the  same  question :  it  is, 
whether  the  prisoner  had  the  custody  of  the  cattle  as  a  servant  to  the 
prosecutor  at  the  time  of  the  receipt  of  them ;  and  we  think  he  could 
not  be  so  considered,  unless  in  driving  the  cattle  to  market  he  was  his 
servant,  and  the  prosecutor  responsible  for  any  negligent  act  of  his  in  so 
driving  them.  This  subject  has  undergone  much  discussion  of  late,  and 
has  been  placed  on  its  proper  footing  by  the  case  of  Quantum  v.  Burnett, 
6  M.  &  W.  499,(a)  and  other  cases,  one  of  which  is  that  of  a  general 
drover,  who  was  held,  in  the  case  of  Miller  v.  Wedge,  10  L.  J.,  Q.  B., 

♦Qftftl  ^»W  not  t0  ^e  a  8ervant  80  a8  t0  make  the  owner  of  *the  cattle 
J  responsible  for  his  negligence.  After  the  full  consideration 
which  this  subject  has  undergone,  we  doubt  whether  the  case  of  Hex  v. 
Bernard  M'Namee,  above  referred  to,  would  now  be  decided  in  the  same 
way.  Upon  the  whole,  we  think  it  was  not  proved  in  this  case  that  the 
prisoner  was  a  mere  servant,  and  the  conviction  was  improper. 

Pollock,  C.  B. — I  have  come  here  to  form  a  Court,  and  I  fully  con- 
cur in  the  judgment  of  the  majority  of  the  Judges. 


(a)  In  that  case  it  appeared  that  the  owners  of  a  carriage  were  in  the  habit  of  hiring  1 
from  the  same  person,  to  draw  it  for  a  day  or  drive,  and  the  owner  of  the  hones  provided  a 
driver,  through  whose  negligence  an  injury  was  done  to  a  third  party :  it  was  held,  thai  the 
owners  of  the  carriage  were  not  liable  to  be  sued  for  the  injury;  and  it  was  held  to  make  no  dif- 
ference, that* the  owners  of  the  carriage  had  always  been  driven  by  the  same  driver,  he  being 
the  only  regular  coachman  in  the  employ  of  the  owner  of  the  horses,  or  that  they  had  alway? 
paid  him  a  fixed  sum  for  each  drive,  or  that  they  had  provided  him  with  a  livery,  which  he  left 
at  their  house  at  the  end  of  each  drive,  and  that  the  injury  in  question  was  occasioned  by  h* 
leaving  the  horses,  while  so  depositing  the  livery  in  their  house. 

(6)  In  that  case  the  defendant,  a  butcher,  employed  a  licensed  drover  to  drive  home  tome 
bullocks  for  him  from  Smithfield  Market  The  drover  employed  a  servant  of  his  own  for  the 
purpose,  through  whose  negligence  a  bullock  got  into  the  plaintiff's  premises,  and  injured  his 
property.  The  drover  was  licensed  to  drive  cattle  from  Smithfield  within  the  city,  aad  it 
appeared  that  none  but  the  pnrchasers  themselves,  or  licensed  drovers,  were  allowed  to  do  *-: 
but  the  accident  took  place  out  of  the  city :  held,  that  the  defendant  was  not  liable  to  be  sued 
for  the  injury. 
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As  the  following  cue  tarns  on  a  question  of  bailment,  we  hare  inserted  it  here. 


REGINA  v.  JOHN  DISTIN  STEER. 

A.  placed  his  horse  with  the  prisoner  for  him  to  try  to  sell  it;  he  did  not  sell  it,  and  put  it  at  P.'a 
livery  stable.  A.  sent  to  P.  not  to  give  up  the  horse  to  the  prisoner,  and  told  the  prisoner 
that  he  must  not  have  the  horse  again;  to  which  the  prisoner  replied,  "Well."  The  pri- 
soner, by  telling  a  false  story  to  P.'s  servant,  got  possession  of  the  horse,  and  made  off  with 
it : — Held  to  be  horse-stealing. 

Horsb-stealihg.— The  prisoner  was  convicted  at  the  Miehaelmas  Quarter  Sessions,  1848,  for 
the  borough  of  Plymouth,  before  W.  C.  Rowe,  Esq.,  Recorder,  on  an  idictment  charging  him 
with  stealing  a  mare,  the  property  of  James  Pugsley.  The  judgment  was  respited,  subject  to 
the  opinion  of  the  Judges  on  the  following  case : — 

"  It  appeared  in  evidence,  that  the  prosecutor,  James  Pugsley,  who  lived  in  Jersey,  had,  in 
March,  1848,  delivered  a  horse,  and  the  mare  in  question,  to  the  keeping  of  the  prisoner,  who 
was  a  farrier  and  horse-dealer  living  at  Loddiswell,  sixteen  miles  from  Plymouth,  with  orders  to 
do  his  best  to  sell  them. 

"Accordingly,  in  May,  1848,  the  prisoner  sold  the  horse. 

"  On  the  27th  of  June,  1848,  the  prosecutor  (who  was  himself  examined  as  a  witness),  went  to 
Loddiswell  with  Richard  Gee  (who  was  also  examined  as  a  witness),  and  stated  to  the  prisoner, 
that  he  came  for  the  express  purpose  of  taking  the  mare  away,  and  that  he  wanted  his  bill. 
The  prisoner  answered,  that  he  had  no  bill  to  give  him ;  that  all  was  paid  with  the  money 
he  the  prisoner  had  received  from  the  prosecutor,  and  out  of  the  money  that  he  the  prisoner  had 
got  from  the  sale  of  the  horse ;  that  he  had  sold  the  horse  for  seventeen  sovereigns,  and  that 
after  all  was  paid,  he  had  fourteen  sovereigns  to  hand  over  to  the  prosecutor:  he  added  that  the 
mare  had  received  some  temporary  injury  from  a  fall,  and  it  appearing  on  examination  that  such 
was  the  case,  the  prosecutor  consented  that  she  should  remain  with  the  prisoner  for  a  few  days 
longer. 

"  The  next  day  (the  28th  of  June)  Hie  prosecutor,  in  consequence  of  +some  informa- 
tion received  in  the  interval,  went  again  with  his  brother-in-law,  Thomas  Steer  (who  [*989 
was  also  examined  as  a  witness),  to  the  house  of  the  prisoner,  who  was  at  that  time 
absent;  whereupon  the  prosecutor  left  Thomas  Steer  there,  with  orders,  on  the  return  of  the 
prisoner,  to  demand  the  mare  and  the  money.  Upon  the  prisoner's  return  on  the  29th,  Thomas 
Steer  made  this  demand  accordingly ;  when  the  prisoner  refused  to  give  up  the  mare  or  money 
to  him,  but  said,  that  he  would  go  and  see  the  prosecutor  himself  at  Plymouth  ;  and  thereupon 
the  prisoner  rode  the  mare,  and  Thomas  Steer  rode  in  company  with  him,  to  Plymouth  the  same 
day.  At  Plymouth,  the  prisoner,  in  Thomas  Steer's  presence,  placed  the  mare  at  Port's  livery 
stables,  and  they  both  then  went  to  seek  the  prosecutor.  On  finding  him,  Thomas  Steer  stated, 
in  the  prisoner's  presence,  that  he,  the  prisoner,  had  stated  that  he  would  not  deliver  to  him  the 
mare  or  the  money,  but  that  he  would  go  himself  to  Plymouth.  The  prosecutor  upon  this  told 
the  prisoner  that  he  need  not  have  done  so,  as  he  the  prosecutor  had  given  full  power  in  the 
matter  to  Thomas  Steer  the  day  before;  Thomas  Steer  then  said  '  The  mare  is  at  Port's.'  After 
this  they  dined  together,  and  then  the  prisoner  paid  the  prosecutor  13/.,  saying  that  he  kept 
back  11.  for  vetches  had  sinee  the  mare's  illness,  and  that  this  was  all  that  was  due.  The  prose- 
cutor then  told  Thomas  Steer  to  take  the  mare  and  ride  her  to  Mr.  Eliot's  at  Babland.  who  was 
going  to  keep,  and  eventually  to  buy  her.  Upon  this  the  prisoner  said, '  Why  not  let  me  take 
the  mare  back  to  Eliot's  myself?  it  is  all  in  my  way;'  to  which  the  prosecutor  answered,  '  I  dare 
you  ever  to  put  finger  near  that  mare  again :  Thomas  shall  ride  her  to  Eliot's,  and  you  may  ride 
Thomas's  horse  home,  if  you  please.'  The  prisoner  then  left.  Just  after  this,  the  prosecutor 
sent  his  nephew  George  with  orders,  according  to  which  George  went  to  the  stables  at  Port's 
where  the  mare  was,  and  ordered  the  ostler  not  to  let  the  prisoner  have  the  mare,  as  it  was  his 
nnole's. 

41  The  prosecutor,  in  the  meantime,  set  out  to  go  on  board  the  steamer  for  Jersey.  On  his 
way  to  the  quay  the  prisoner  joined  him,  and  again  twice  asked  to  be  allowed  to  take  the  mare 
to  Mr.  Eliot's  himself,  and  was  again  twice  ordered  by  the  prosecutor,  in  the  presence  of  Tho- 
mas Steer,  who  accompanied  them,  never  to  put  finger  near  the  mare  more;  to  which  he 
answered  'Well.'  The  prisoner  then  said,  'I  am  short;'  to  which  the  prosecutor  answered,  'I 
won't  see  you  short  for  a  crown  piece  to  go  home  with,'  and  gave  him  'five  shillings.  The  pri- 
soner then  left. 

"  Thomas  Steer  went  on  with  the  prosecutor,  and  saw  him  on  board  the  steamer  for  Jersey. 

M  In  the  meanwhile,  the  prisoner,  on  leaving  the  prosecutor,  met  a  man  called  Elmsley,  who 
had  been  in  company  with  the  prisoner  and  prosecutor  In  the  oourso  of  the  afternoon ;  on  so 
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meeting  Elmsley,  lie  told  him  that  the  prosecutor  and  himself  had  made  it  all  right,  and  that 
the  prosecutor  had  given  him  five  shillings.  Elmsley  (who  was  'examined  as  a  wit- 
*9901  ness  at  the  trial),  then  went  with  the  prisoner,  about  five  o'clock,  p.  x.,  to  Port's  sta- 
bles. The  ostler  then  told  the  prisoner  that  a  boy  had  been  there  to  say  that  he  the 
ostler  was  not  to  give  up  the  mare  to  him  the  prisoner  for  she  was  his  uncle's.  To  this  the  pri- 
soner answered,  'I  have  just  left  the  party;  it  is  all  right  now,**  and  ordered  out  the  mare; 
upon  whioh  the  ostler  brought  out  the  mare,  and  gave  her  to  the  prisoner.  The  prisoner  then 
paid  for  the  mare's  bait,  and  said,  '  If  any  one  comes  to  inquire  for  me,  say  I  am  gone  into  the 
country,  a  mile,  to  see  a  pony,  and  shall  be  back  in  an  hour.'  Elmsley  then  said,  *  If  I  am  to  go 
to  the  town's  end,  I  will  ride  the  mare.'  The  prisoner  then  handed  the  mare  to  Elmsley,  who 
mounted  and  rode  her  through  the  streets,  the  prisoner  following  close  by  his  side.  When  they 
arrived  at  the  Madbury  Inn,  on  the  outskirt  of  the  town,  Elmsley  dismounted,  and  they  stopped 
and  drank.    The  prisoner  then  said, '  I  am  off  home ;'  got  up  and  rode  the  mare  away. 

"  The  prisoner  never  returned  to  Port's,  and  neither  the  ostler  nor  Elmsley  saw  him  again 
until  he  was  in  custody.  On  his  road  home  to  Loddiswell,  on  his  being  asked  by  Richard  Gee 
aforesaid,  whom  he  accidentally  met, '  How's  this,  that  you  have  got  the  mare  back  V  The  pri- 
soner answered,  'I  have  seen  Mr.  Pugsley,  and  settled  to  take  her  back  again.' 

"  Thomas  Steer,  after  seeing  prosecutor  on  board  the  steamer  for  Jersey,  went  to  Port* s  and 
found  the  mare  gone.  On  farther  inquiry,  he  subsequently  (on  the  7th  of  July)  went  to  the  pri- 
soner's house  and  demanded  the  mare,  when  the  prisoner  said,  'that  he  had  sold  her;'  upon 
which  a  warrant  was  applied  for,  and  the  prisoner  apprehended.  It  appeared  further  in  evi- 
dence, that  the  prisoner's  brother  William  had  sold  the  mare,  as  early  as  the  3d  of  July,  to  a 
Mr.  Biokford,  with  the  prisoner's  assent;  the  prisoner  stating  to  Mr.  Bickford  that  he  himself 
had  previously  sold  the  mare  to  his  said  brother.  During  the  whole  of  these  proceedings,  as  it 
appeared  in  evidence,  the  prisoner  never  set  up  any  claim  of  lien  for  the  keep,  or  for  the  attend- 
ance on  the  mare.  Neither  did  he  ever  allege  that  he  had  any  pecuniary  demand  of  any  sort 
against  the  prosecutor,  until  he  appeared  in  custody  before  the  magistrates.  At  the  trial  no 
evidence  was  tendered  on  the  part  of  the  prisoner  of  any  such  debt  or  demand. 

"At  the  close  of  the  case  for  the  prosecution,  it  was  contended  for  the  prisoner,  on  the  autho- 
rity of  Begina  v.  Smithy  1  Moo.  C.  C.  473,  (a)  and  Bex  v.  Bank*,  R.AR.C.  C.  441,  (ft)  that  there 
was  no  case  to  go  to  the  jury.  I,  however,  was  *of  opinion  that  the  present  case  was  dis- 
*9911  tinguiehable  from  the  cases  cited;  and  that,  although  there  was  dearly  no  felonious  in- 
tention on  the  part  of  the  prisoner  at  the  time  when  he  first  got  possession  of  the  mare  by 
virtue  of  the  original  bailment,  in  March,  still,  as  that  bailment  was  determined  before  the  pri- 
soner took  the  mare  away  from  Port's,  that  it  was  for  the  jury  to  say,  regard  being  had  to  all  the 
circumstances  of  the  case,  with  what  intention  the  prisoner  so  took  the  mare  away  on  the  29th 
of  June. 

"The  jury  having  found  the  prisoner  guilty,  the  judgment  was  respited,  the  prisoner  being  in 
the  meantime  liberated  on  reoognisances.  The  opinion  of  the  Judges,  therefore,  is  now  respect- 
fully requested  as  to  whether  the  prisoner  was  rightly  convicted.'' 

EXCHEQUER  CHAMBER. 

BEFORE  POLLOCK,  C.  B.,  PARKS,  B.,  PATTKSOH,  J.,  CRES8WBLL,  J.,  AITD  VAUOHAK  WILLIAMS,  J. 

Dec  9. — J.  Greenwood,  for  the  prisoner.— I  submit,  that  in  this  case  no  larceny  was  committed  by 
the  prisoner.  There  had  been  a  bailment;  the  mare  had  been  delivered  to  the  prisoner  that  he 
might  sell  her;  the  prisoner  placed  her  at  Port's  livery  stable;  some  conversations  take  place; 
the  prosecutor  goes  to  Jersey,  and  the  prisoner  gets  the  mare  from  the  livery  stable,  and  goes 
away  with  her,  and  sells  her ;  and  where  a  bailment  is  at  an  end,  and  the  bailee  makes  away 
with  the  property,  I  submit  that  that  is  not  larceny. 

Pollock,  C.  B. — If  the  mare  was  never  out  of  the  possession  of  the  prisoner,  there  was  no 
felonious  taking. 

Pattbson,  J. — It  is  stated,  that  when  the  prosecutor  dared  the  prisoner  to  lay  a  finger  on  the 
mare,  he  assented  to  the  bailment  being  determined. 
*QQ91       ^'  ^reenwoo<^ — I  submit  that  there  can  be  no  difference  between  •the  determination 

"«**J    of  a  bailment  by  efflux  of  time,  and  by  the  agreement  of  the  parties.    In  the  case  of 

(a)  In  that  case,  the  prisoner  had  received  the  prosecutor's  horse  to  be  agisted,  and,  after  a 
short  time,  sold  it     This  was  held  no  larceny. 

(ft)  In  that  case,  the  prisoner  borrowed  a  horse,  under  pretence  of  carrying  a  child  to  a  sur- 
geon. On  the  day  following,  he  took  the  horse  in  a  different  direction,  and  sold  it  The  jury 
thought  that  the  prisoner  had  no  felonious  intention  when  he  took  the  horse.    The  Judges  held 
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Regina  v.  Ooodbody,  8  C.  k  P.  665,  (a)  ft  drorer  was  employed  to  take  cattle  to  London,  but 
he  waa  to  sell  any  of  them  on  the  road  if  he  could  get  a  customer,  and  take  the  rest  to  a  par- 
ticular salesman  in  Smithfleld.  He  sold  two  on  the  road,  and  sold  the  rest  for  himself  in  Smith- 
field  ;  and  this  was  held  no  larceny. 

Vaughan  Williams,  J. — The  question  would  be,  whether  trespass  de  bonis  asportatis  would 
lie,  or  whether  the  action  must  be  trover.  In  the  former  case  there  would  be  a  sufficient  taking 
to  make  it  a  larceny,  in  the  latter  not 

Parke,  B. — Then  the  question  is,  how  to  support  the  cases  of  the  carrier  breaking  bulk. 

Pollock,  C.  B.— There  the  action  might  be  trespass,  as  there  is  an  act  of  trespass. 

Parks,  B. — That  may  be  the  answer. 

Pollock,  C.  B. — The  question  here  is,  whether  there  was  evidence  to  go  to  the  jury,  that  the 
possession  of  Port  was  the  possession  of  the  prosecutor,  after  what  had  occurred  between  these 
parties. 

Pattmon,  J. — The  case  of  Regina  v.  Bank*  would  be  in  point  if  that  which  occurred  between 
these  parties  did  not  make  Port  the  agent  of  the  prosecutor. 

J.  Greenwood, — If  Port  had  attorned  to  the  prosecutor,  there  might  have  been  evidence  of  a 
change  of  possession.  In  the  case  of  Regina  v.  Harvey,  9  C.  6  P.  353,  the  prisoner  was  sent  to 
show  goods  to  a  customer :  it  was  held  that  he  had  only  the  custody  of  the  goods,  and  was  not  a 
bailee  of  them.    In  the  present  oase  he  was. 

Parks,  B. — I  think  my  Brother  William*  has  put  it  on  the  'correct  ground,  that  there  can  be 
no  larceny  where  there  is  not  such  a  taking  as  would  support  an  action  of  trespass  de  bonis 
asportatis. 

Pollock,  C.  B.— I  think  that  if  any  point  of  law  is  submitted  to  us,  *it  is,  whether 
there  was  any  evidence  to  go  to  the  jury  that  there  was  a  change  of  possession  arising    [*993 
from  the  circumstances  which  took  place  after  the  horse  was  left  at  Port's.    If  that  is 
the  point,  there  certainly  was  evidence  to  go  to  the  jury. 

Parks,  B. — If  this  had  been  a  case  where  the  possession  had  remained  in  the  prisoner  after 
the  bailment  had  concluded,  this  would  not  have  been  a  felony,  as  no  action  of  trespass  could 
have  been  maintained  for  a  taking.  In  the  case  of  a  oarrier  breaking  bulk,  trespass  would  lie ; 
and  I  think  that  in  this  way  the  difficulty  as  to  that  class  of  cases  is  got  rid  of.  I  assume  that 
the  mare  was  put  into  Port's  stable  by  the  prisoner;  but  it  is  clear  that  the  bailment  was  deter- 
mined by  the  prosecutor,  with  the  assert  of  the  prisoner.  The  effect  of  this  was  to  make  Port* s 
possession  the  same  as  if  the  mare  had  been  placed  there  by  the  prosecutor,  and  after  that,  the 
prisoner  gets  possession  of  the  mare  by  a  fraud. 

Pattksok,  J. — The  whole  question  is,  whether,  on  these  facts,  Port  had  become  the  agent  of 
the  prosecutor.    I  think  that  there  was  sufficient  evidence  that  he  had. 

Crssswsll,  J.,  and  Vaughan  Williams,  J.,  concurred.  Conviction  affirmed. 

"that,  if  the  prisoner  had  not  a  felonious  intention  when  he  originally  took  the  horse,  his  subse- 
quently withholding  and  disposing  of  it  did  not  constitute  a  new  felonious  taking,  or  make  him 
guilty  of  felony,  and  that  the  conviction  could  not  be  supported." 
(a)  See  the  case  of  Regina  v.  Hey,  ante,  p.  983. 


♦REGINA  v.  JOHN  CHRISTOPHER,  JOHN  SMITH,  and  r*QQ. 
GEORGE  THORNTON.  L 

Witnesses  were  examined  before  a  magistrate  against  a  prisoner  charged  with  felony,  and  minutes 
of  their  evidence  taken  down ;  these  minutes  were  sent  to  the  office  of  the  magistrate's  clerk,  and 
his  olerk,  Mr.  T.,  drew  up  depositions  from  the  minutes  and  from  questions  he  asked  the  wit- 
nesses:— Held,  that,  on  cross-examination,  a  witness  might  be  asked  what  he  then  said  to  Mr. 
T.,  without  putting  in  the  witness's  deposition,  although  it  was  proved  that  what  the  witness 
then  told  Mr.  T.  was  inserted  in  the  witness's  deposition,  which  was  afterwards  read  over  to  the 
witness  before  the  magistrate  in  the  prisoner's  presenoe,  and  signed  by  the  witness  and  by 
the  magistrate,  and  returned  to  the  judge. 

The  prisoners  were  convicted  at  the  general  quarter  sessions  holden 
In  and  for  the  borough  of  Liverpool,  on  the  22d  day  of  October,  1849, 

8H 
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before  Gilbert  Henderson,  Esq.,  Recorder,  of  a  felony,  subject  to  the 
opinion  of  the  Judges  upon  the  following  case: — 

"  When  the  prisoners  were  first  brought  before  the  magistrate  and 
charged  with  the  felony,  the  witnesses  were  sworn,  examined  by  the 
magistrate,  and  cross-examined  by  the  prisoners ;  and  written  minutes 
of  the  examination  and  crdbs-examination  were  made  by  the  clerk  to  the 
magistrates,  under  the  instruction  of  the  magistrate.  These  minutes 
were  then  sent  to  the  office  of  the  clerk  to  the  magistrates,  and  there 
delivered  to  a  clerk  named  Tasker,  who  proceeded  to  write  the  deposi- 
tions from  the  minutes.  The  witnesses  attended  in  the  office,  and  in  the 
course  of  writing  the  depositions  Tasker  put  some  questions  to  each  of 
them,  for  the  purpose  of  rendering  the  depositions  more  correct,  clear, 
and  complete.  The  answers  given  to  these  questions  were  inserted  in 
the  depositions.  The  magistrate  was  not  present,  nor  were  the  prisoners 
at  the  office  of  the  clerk  to  the  magistrates. 

"  The  depositions  having  been  thus  written,  the  witnesses  appeared 
again  before  the  magistrate,  and  in  the  presence  of  the  prisoners  were 
re-sworn,  the  depositions  were  read  over  to  them,  and  a  full  opportunity 
was  afforded  for  cross-examination  before  the  depositions  were  signed  by 
the  witnesses. 

"  Under  these  circumstances  appearing  on  the  trial,  the  counsel  for 
the  prisoners  proposed  to  ask  one  of  the  witnesses  for  the  Grown  the  fol- 
lowing question : — 

" 4  Did  you  not  tell  Mr.  Tasker  that  you  were  watching  the  prisoner 
Christopher  till  a  quarter  before  one  o'clock  V 

*QQ„  *"  This  question  was  material.  The  question  had  reference  to 
J  what  was  said  by  the  witness  in  answer  to  some  question  put  by 
Tasker,  as  above  stated,  in  the  course  of  writing  the  depositions,  and 
the  witness's  answer  would,  according  to  the  evidence,  appear  on  the 
depositions.     The  depositions  were  not  read  or  tendered  in  evidence. 

"  The  counsel  for  the  prosecution  objected  to  the  question  proposed, 
and  the  question  was  overruled  by  the  Court.  The  prisoners  were  all 
convicted  of  felony.  Judgment  was  postponed,  and  the  prisoners  were 
committed  to  prison,  until  it  shall  have  been  considered  and  decided, 
whether  the  question  proposed  to  be  asked  was  properly  overruled,  and 
whether  the  prisoners  were  duly  convicted." 


EXCHEQUER  CHAMBER. 

BEFORE  WILDE,  C.  J.,  ALDERSON,  B.,  MAULB.  J.,  WIG  HTM  AN,  J.,  AND 
VAUOHAN  WILLIAMS,  J.      [Feb.  1,  1850.] 

Hills,  for  the  prisoners. — There  are  two  questions  in  this  case. — Ftr$t, 
whether  there  were  any  legal  depositions  at  all ;  for,  if  there  were  not, 
the  witness  might  be  asked  even  what  he  said  before  the  magistrate ;  and 
secondly  y  if  there  were  legal  depositions,  this  question  had  no  reference 
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to  the  legal  depositions,  as  neither  the  magistrate  nor  the  prisoners  were 
present  when  that  to  which  it  related  was  said.  With  respect  to  the 
first  question,  I  would  observe,  that  under  the  statute  of  1  &  2  Ph.  &  M. 
c.  13,  and  7  Geo.  4#  c.  64,  depositions  might  be  brought  before  the  magis- 
trate ready  written,  and  witnesses  sworn  to  them  on  their  being  read 
over  to  them  in  the  presence  of  the  magistrate  and  the  prisoner ;  this 
practice  was  disapproved  of  by  Baron  Piatt  in  the  case  of  Regina  v. 
Johnson,  ante,  p.  394. 

♦Maulb,  J. — That  shows  what  the  practice  was,  though  I  think  r^ggg 
there  is  a  great  deal  in  the  observations  of  the  learned  Baron.        *- 

Alpbrson,  B. — The  opinion  of  the  eminent  person  you  have  cited  is 
directly  at  variance  with  the  decision  of  the  Judges  in  the  case  of  Rex  v. 
Charles  Smith,  Russ.  &  R.  C.  C.  339. 

Hills. — These  depositions  were  since  the  stat.  11  &  12  Vict.  c.  42, 
which,  as  I  submit,  alters  the  law  in  this  respect,  the  words  of  the  17th 
section  being,  that  the  justice  shall,  "  in  the  presence  of  such  accused  per- 
son, who  shall  be  at  liberty  to  put  questions  to  any  witness  produced 
against  him,  take  the  statement  on  oath  or  affirmation  of  those  who  shall 
know  the  facts  and  circumstances  of  the  case,  and  shall  put  the  same  into 
writing." 

Maulb,  J. — You  put  it,  that  the  law  was  in  accordance  with  the  old 
practice,  that  that  was  disapproved  of  by  eminent  persons,  and  afterwards 
altered  by  the  legislature. 

Wilde,  C.  J. — The  object  of  the  legislature  may  have  been  to  give 
the  prisoner  the  opportunity  of  comparing  the  verbal  statement  of  the 
witness  with  that  which  is  taken  down,  which  he  would  not  have,  if  the 
verbal  examination  were  not  in  his  presence. 

Hills. — If  the  witness  were  dead,  the  depositions  would  be  evidence 
against  the  prisoner. 

Maulb,  J. — But  it  must  be  proved  that  the  prisoner  had  a  full  oppor- 
tunity of  cross-examining,  and  that,  you  would  say,  he  had  not,  unless  he 
heard  the  questions  put  to  the  *witnesses.  Suppose  an  answer  r#QQi- 
"  Yes"  to  a  very  long  question  in  three  alternatives:  the  clerk  ■- 
thinks  the  witness  answers  the  first;  the  prisoner,  knowing  the  fact, 
knows  that  the  witness  answers  the  third,  and  if  present  has  the  thing 
set  right. 

Hills. — The  minutes  in  this  case  would  have  been  good  depositions,  if 
they  had  been  properly  signed  and  authenticated. 

Maulb,  J.  —  Magistrates'  clerks  think  that  there  must  be  a  great 
deal  of  form  in  depositions,  and  they  prefer  "  contrary  to  the  form  of 
the  statute,"  and  so  forth,  to  the  natural  language  of  the  witness  who  is 
examined. 

Hills. — The  deposition  is  only  what  is  said  before  the  magistrate,  and 
not  what  is  said  to  any  one  else. 

Aldbrson,  B. — You  cannot  examine  as  to  what  was  said  before  the 
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*1001]  *REGINA  v.  RICHARD  WILLIAMS. 

A  warrant  of  distress  for  church-rate,  which  does  not  specify  the  time  at  which  the  distress  it  to 
be  sold,  is  bad;  and  ihe  rescue  of  a  distress,  taken  under  such  a  warrant,  is  no  offence. 

Rescue  of  goods  taken  under  a  distress  for  church  rate. — The  pri- 
soner was  tried  at  the  Cornwall  Michaelmas  Session,  1848.  The  first 
count  of  the  indictment  was  for  rescuing  the  distress  from  the  custody  of 
Richard  Perrow ;  the  second  count  was  for  rescuing  the  distress  from 
Samuel  Treverton  ;(a)  the  third  count  was  for  a  riot ;  and  the  fourth 

(a)  The  first  and  •tcond  counts  of  the  indictment  were  in  the  following  form : — 
Cornwall,  |  The  jurors  for  oar  Lady  the  Queen  upon  their  oath  present,  that,  on  the  20th 
(to  wit)  j  day  of  April,  a.  d.  1848,  at  the  parish  of  St  Austell,  in  the  county  of  Cornwall, 
Sir  Joseph  Sawle  Graves  Sawle,  Bart,  then  and  there,  and  from  thence  hitherto,  being  one  of 
the  justices  of  our  said  Lady  the  Queen,  assigned  to  keep  the  peace  of  our  said  Lady  the  Queen, 
in  and  for  the  said  county  of  Cornwall,  and  also  to  hear  and  determine  divers  felonies,  trespasses, 
and  other  misdemeanors,  in  the  said  county  committed,  did  then  and  there,  to  wit,  at  the  parish 
of  St.  Austell  aforesaid,  in  the  county  aforesaid,  in  due  form  of  law  make  a  certain  warrant  under 
his  hand  and  seal,  bearing  date  the  same  day  and  year  aforesaid,  directed  to  the  constables  of 
the  parish  of  St  Austell  aforesaid,  and  others  whom  it  might  concern,  and  thereby,  after  reciting 
that  information  and  complaint  had  been  made  to  the  said  Sir  Joseph  Sawle  Graves  Sawle,  Bart, 
one  of  her  majesty's  justices  of  the  peace  in  and  for  the  said  county  of  Cornwall,  by  Richard  Parson 
who,  together  with  William  Jago,  were  the  churchwardens  of  the  parish  of  St  Austell,  in  the  said 
county,  that  Richard  Williams,  of  St  Austell  aforesaid,  in  the  county  aforesaid,  had  refused  and 
neglected,  and  still  did  refuse  and  neglect,  to  pay  to  them,  the  said  Richard  Parson  and  William 
Jago  (such  ohurohwardons  as  aforesaid),  or  either  of  them,  or  any  person  authorised  to  receive  the 
same,  the  sum  of  8«.  &±d,,  being  the  sum  to  which  the  said  Richard  Williams  was  duly  rated  and 
assessed  in  the  churchwardens'  rate,  for  the  said  parish  of  St  Austell,  for  church  rates,  and  made 
the  16th  day  of  September  then  last,  the  validity  of  which  said  rate  had  not  been  questioned  in 
any  ecclesiastical  court  which  said  sum  was  then  justly  due  from  the  said  Richard  Williams  unto 
them  the  said  Richard  Parson  and  William  Jago,  as  such  churchwardens;  and  reciting,  that,  by  a 
warrant  under  the  hand  and  seal  of  the  said  Sir  Joseph  Sawle  Graves  Sawle,  so  being  such  justice 
as  aforesaid,  the  said  Richard  Williams  had  been  duly  summoned  and  convened  before  the  said 
Sir  Joseph  Sawle  Graves  Sawle,  Bart,  and  John  Hearle  Tretnayne,  Charles  Brune  Graves  Sawle, 
and  Thomas  Hext,  Esquires,  four  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  county, 
being  the  county  where  the  church  was  situated  in  respect  whereof  the  said  rates  had  been  made, 
and  being  neither  of  them  patron  of  the  said  church,  nor  any  way  interested  in  any  of  the  rights* 
dues,  or  other  payments  belonging  to  the  said  church ;  and  reciting  that  the  said  justices,  having 
duly  considered  the  premises,  and  having  also  duly  examined  into  the  merits  and  truth  of  the 
said  complaint  upon  oath,  did,  on  the  11th  day  of  February  then  last,  at  the  parish  of  St  Austell 
aforesaid,  by  an  order  in  writing  under  their  hands  and  seals,  order  and  direct  the  said  Richard 
Williams  to  pay  unto  the  said  Richard  Parson  and  William  Jago  the  aforesaid  sum  of  8«.  8jd., 
duly  rated  and  assessed  to  the  said  Richard  Williams  in  the  churchwardens'  rate  of  the  parish 
of  St  Austell  aforesaid,  for  church  rates,  and  justly  due  unto  the  said  Richard  Parson  and  Wil- 
liam Jago,  as  such  churchwardens  as  aforesaid ;  and  also  they um  of  5«.  9<L  for  the  costs  and 
charges  of  the  said  Richard  Parson  in  recovering  the  same,  mating  in  the  whole  the  sum  of  14#. 
bid.;  and  reciting,  that  it  appeared  unto  the  said  Sir  Joseph  Sawle  Graves  Sawle,  upon  the  oaths 
of  John  Perrow  and  William  Jago,  that  the  said  Richard  Williams  had  had  due  notice  of  the 
said  order,  but  had  refused  and  neglected,  and  still  did  refuse  and  neglect  to  pay  and  had  not 
paid,  the  said  sum  of  lit.  b±d.,  or  any  part  thereof,  the  said  Sir  Joseph  Sawle  Graves  Sawle,  as 
such  justice  as  aforesaid,  did  authorise  and  command  the  said  constables  of  the  parish  of  St 
Austen  aforesaid,  and  others  whom  it  might  concern,  forthwith  to  levy  the  aforesaid  sum  of  14* 
b±d,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  Richard  Williams,  and  out  of  the 
money  arising  from  such  sale,  that  they  did  pay  or  cause  to  be  paid  unto  the  said  Richard  Par- 
son and  William  Jago  the  said  sum  of  lis.  b±d.,  and  thereout  also  deduct  their  necessary  charges 
of  distraining ;  and  if  any  overplus  should  remain,  after  such  payments  and  deduction  as  afore- 
said, that  they  should  render  the  same  unto  the  said  Richard  Williams ;  which  said  warrant 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  the  parish  of  St  Austell  aforesaid,  in 
the  county  aforesaid,  vas  delivered  to  one  John  Perrow,  then  and  yet  being  one  of  the  constables 


2  CARRINGTON  &  KIRWAN.   N.  P.  1002 


♦count,  for  obstructing  Richard  Perrow,  a  constable,  in  the  exe-  r*-inno 
cution  of  his  duty.  *• 

♦The  warrant  under  which  the  distress  was  made  was  as  fol-  r*i  nn  o 
lows : —  ^ 

Cornwall,  J  To  the  constables  of  the  parish  of  St  Austell,  in  the  county  of  Cornwall,  and  others 
(to  wit)  J  whom  this  may  concern.  Whereas  information  and  complaint  have  been  made  unto 
me,  Sir  *  Joseph  Sawle  Graves  Sawle,  Baronet,  one  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county  of  Cornwall,  by  Richard  Parson,  who,  together  with  William  [♦1004 
Jago,  are  the  church  wardens  of  the  parish  of  St  Austell  in  the  said  county,  that  Richard 
Williams  of  St  Austell  aforesaid,  in  the  county  aforesaid,  hath  refused  and  neglected,  and  still 
doth  refuse  and  negleet  to  pay  to  them  the  said  Richard  Parson  and  William  Jago  (such  church- 
wardens  as  aforesaid),  or  either  of  them,  or  any  person  authorized  to  receive  the  same,  the  sum 
of  8s.  %±d.,  being  the  sum  to  which  the  said  Richard  Williams  is  duly  rated  and  assessed  in  the 
churchwardens'  rate  for  the  said  parish  of  St  Austell,  for  churoh  rates,  and  made  the  16th  day 
of  September  last,  the  validity  of  which  said  rate  hath  not  been  questioned  in  any  ecclesiastical 
court,  and  which  sum  is  now  justly  due  from  the  said.  Richard  Williams  unto  them  the  said 
Richard  Parson  and  William  Jago,  as  suoh  churchwardens.  And  whereas,  by  warrant  under  the 
hand  and  seal  of  me  the  said  Sir  Joseph  Sawle  Graves  Sawle,  so  being  such  justice  as  aforesaid, 
the  said  Richard  Williams  hath  been  duly  summoned  and  convened  before  me  the  said  Sir 
Joseph  Sawle  Graves  Sawle,  Baronet,  and  John  Hearle  Tremayne,  Charles  Brune  Graves  Sawle, 
and  Thomas  Hext,  Esquires,  four  of  her  Majesty's  justioes  of  the  peace  in  and  for  the  said 
county,  being  the  county  where  the  church  is  situated  in  respect  whereof  the  said  rates  have 
been  made,  and  being  neither  of  them  patron  of  the  said  church,  nor  any  way  interested  in  any 
of  the  rights,  dues,  or  other  payments  belonging  to  the  said  church.  And  whereas  the  said 
justices  having  duly  considered  the  premises,  and  having  also  duly  examined  into  the  merits  and 
truth  of  the  said  complaint,  upon  oath,  did  on  the  I lth  day  of  February  last,  at  the  parish  of  St. 
Austell  aforesaid,  by  an  order  in  writing  under  their  hands  and  seals,  order  and  direct  the  suid 
Richard  Williams  to  pay  unto  the  said  Richard  Parson  and  William  Jago,  the  aforesaid  sum  of 

of  the  said  parish  of  St  Austell,  in  due  form  of  law  to  be  executed ;  by  virtue  of  which  said  war- 
rant,  afterwards  to  wit,  on  the  said  20th  day  of  April,  in  the  year  of  our  Lord  1848,  at  the  parish 
of  St  Austell  aforesaid,  in  the  county  aforesaid,  the  said  John  Perrow,  then  and  there  being  such 
constable  as  aforesaid,  did,  in  due  form  of  law,  take  and  distrain  one  feather  bed,  of  the  value  of 
20s.,  and  one  cotton  sheet,  of  the  value  of  2s.,  of  the  goods  and  chattels  of  the  said  Richard  Wil- 
liams; and  that  the  said  John  Perrow  the  said  goods  and  chattels  then  and  there  had  and 
detained  in  his  custody,  for  the  cause  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oa|h  aforesaid,  do  further  present,  that  the  said  Richard 
Williams  afterwards,  to  wit,  on  the  26th  day  of  April,  in  the  year  of  our  Lord,  1848,  with  force 
and  arms,  at  the  parish  of  St  Austell  aforesaid,  in  the  oounty  aforesaid,  the  said  goods  and 
chattels  so  as  aforesaid  by  the  said  John  Perrow  taken  and  distrained,  and  in  the  custody  of 
him  the  said  John  Perrow,  as  such  constable  as  aforesaid  then  and  there  being,  from  and  out  of 
the  custody  and  against  the  will  of  him  the  said  John  Perrow,  then  and  there  unlawfully  and 
injuriously  did  rescue,  take,  and  carry  away,  the  said  sum  of  14s.  5Jrf.,  so  as  aforesaid  due,  being 
then  unpaid,  and  other  wrongs  to  the  said  John  Perrow  then  and  there  did;  to  the  great  damage 
of  the  said  John  Perrow,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Seotmd  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that, 
after  the  taking  and  distraining  of  the  said  goods  and  chattels,  in  manner  and  for  the  cause 
aforesaid,  and  whilst  the  said  sum  of  14«.  bid.  remained  due  and  unpaid,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  parish  of  St  Austell  aforesaid,  in  the  county  aforesaid,  the  said  goods 
and  chattels  were  then  and  there  in  the  custody,  and  possession  of  one  Samuel  Treverton,  under 
and  by  virtue  of  the  said  warrant,  and  by  him  were  then  and  there  had  and  detained  for  the 
cause  aforesaid,  he  the  said  Samuel  Treverton  then  and  there  being  one  of  the  constables  of  the 
said  parish  of  St  Austell  aforesaid.  And  that  the  said  Richard  Williams,  on  the  said  26th  day 
of  April,  in  the  year  of  our  Lord  1848,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
Aforesaid,  the  said  goods  and  chattels,  so  as  aforesaid  in  the  custody  of  the  said  Samuel  Trever- 
ton,  as  such  constable  as  aforesaid  then  and  there  being,  from  and  out  of  the  custody  and  against 
the  will  of  him  the  said  Samuel  Treverton,  then  and  there  unlawfully  and  injuriously  did  rescue. 
take,  and  carry  away  (the  said  sum  of  14«.  b\d.t  so  as  aforesaid  due,  being  then  unpaid),  and 
other  wrongs  to  the  said  Samuel  Treverton  then  and  there  did,  to  the  great  damage  of  the  said 
Samuel  Treverton,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
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8«.  &ld.,  duly  rated  and  assessed  to  the  Mid  Richard  Williams  in  the  churchwardens'  rate  af  the 
parish  of  St  Austell  aforesaid,  for  church  rates,  and  justly  due  unto  the  said  Richard  Parson  and 
William  Jago,  as  such  churchwardens  as  aforesaid,  and  also  the  sum  of  6«.  9<£,  for  the  costs  and 
charges  of  the  said  Richard  Parson  in  recovering  the  same,  making  in  the  whole  the  earn  ec  14*. 
b±<L  And  whereas  it  appeareth  unto  me  the  said  Sir  Joseph  Sawle  Graves  Sawle,  upon  the 
oaths  of  John  Perrow  and  William  Jago,  that  the  said  Richard  Williams  hath  had  due  node*  of 
the  said  order,  hut  hath  refused  and  neglected,  and  still  doth  refuse  and  neglect  to  pay,  and  hash 
not  paid  the  said  sum  of  14«.  5}d.,  or  any  part  thereof!  These  are  therefore  to  authorise  and 
command  you,  that  you  do  forthwith  levy  the  aforesaid  sum  of  14*.  &±<L,  by  distress  and  sale  ol 
the  goods  and  chattels  of  the  said  Richard  Williams,  and  out  of  the  money  arising  from  mer. 
sale,  that  you  do  pay  or  cause  to  be  paid  unto  the  said  Richard  Parson  and  William  Jago,  the 
said  sum  of  lis.  5}<&,  and  thereout  also  deduct  your  necessary  charges  of  distraining;  and  if  any 
overplus  shall  remain  after  such  'payment  and  deduction  as  aforesaid,  that  you  de 
•1005]   render  the  same  unto  the  said  Richard  Williams. 

Given  under  my  hand  and  seal,  this  20th  day  of  April,  in  the  year  of  our  Lord  IMS. 

Joseph  S.  Gravm  Sawu.    (l.  a.) 

"  On  the  part  of  the  defendant  an  objection  was  taken  to  the  validity 
of  the  warrant,  on  the  ground  that  a  time  had  not  been  therein  limited 
by  the  justices  for  the  sale  and  disposal  of  the  goods,  as  required  by  the 
Btat.  27  Geo.  2,  c.  20,  s.  1. 

"  The  objection  was  overruled,  and  the  defendant,  having  been  found 
guilty  on  the  second  count  of  the  indictment  above  mentioned,  was  sen- 
tenced to  be  imprisoned  for  two  months,  and  pay  a  fine  of  ten  pounds ; 
but  the  Court  of  Quarter  Sessions  granted  a  case  for  the  opinion  of 
the  Judges  on  the  points  raised,  and  in  the  meantime  execution  is 
respited." 


BEFORE  WILDE,  C.  J.,  ALDERSON,  B.,  MAULE,  J.,  WIGHTMAN,  J.,  ASD 
VAUGHAN  WILLIAMS,  J.      [Feb.  1,  1850.] 

Pashley9  for  the  prosecution. — By  the  stat.  27  Geo.  2,  c.  20,  it  is  enacted, 
"  That,  in  all  cases  where  any  justice  or  justices  of  the  peace  is  or  are, 
or  shall  be,  required  or  empowered  by  any  Act  or  Acts  of  Parliament 
now  in  force,  or  hereafter  to  be  made,  to  issue  a  warrant  of  distress  for 
the  levying  of  any  penalty  inflicted,  or  any  sum  of  money  directed  to  be 
paid  by,  or  in  consequence  of,  such  act  or  acts,  it  shall  and  may  be  law- 
ful for  the  justice  or  justices  granting  such  warrant,  therein  to  order  and 
direct  the  goods  and  chattels  so  to  be  distrained,  to  be  sold  and  disposed 
of,  within  a  certain  time  to  be  limited  in  such  warrant,  so  as  such  time 
be  not  less  than  four  days,  nor  more  than  eight  days,  unless  the 
penalty  or  sum  of  money  for  which  such  distress  shall  be  made,  together 
with  the  reasonable  charges  of  taking  and  keeping  such  distress,  be 
sooner  paid/' 

♦10061  *®ut  ky  the  3d  section  it  is  provided,  "  That  nothing  herein 
contained  shall  extend,  or  be  construed  to  extend,  to  alter  or 
repeal  any  of  the  provisions  or  directions  relating  to  distresses  to  be 
made  for  the  payment  of  tithes  and  church  rates  by  the  people  called 
quakers,  contained"  in  the  stat.  7  &  8  Will.  3,  c.  34,  and  1  Geo.  1,  stat. 
2,  c.  6,  which  makes  perpetual  the  stat.  7  &  8  Will.  8,  c  34.     That 
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statute  related  to  the  church  rates  and  tithes  of  quakers;  and  by 
the  4th  section  the  payment  is  to  be  enforced  by  distress  and  sale 
of  tne  person's  goods,  nothing  being  said  as  to  keeping  the  goods  any 
number  of  days.  The  stat.  27  G.  2,  c.  20,  excepts  these  distresses  from 
its  operation,  these  being  the  only  distresses  for  church  rates  which  could 
then  be  made.  The  stat.  53  Geo.  3,  c.  127,  under  which  this  warrant 
was  issued,  extends  the  power  of  distraining  for  church  rates  to  those  of 
all  persons  where  the  validity  of  the  rate  is  not  disputed.  Statutes  in 
pari  materia  are  to  be  taken  together. 

Maule,  J. — The  question  is,  whether  the  materia  here  is  the  church 
rate  or  the  quaker.  I  think  it  is  the  quaker :  he  is  a  peculiar  person. 
Keeping  a  man  in  possession  four  days  in  a  quaker's  house,  would  be 
showing  the  quaker  no  favour.  The  best  thing  you  can  do  for  him  is,  to 
take  his  goods,  and  tell  him  you  will  sell  them  directly  if  he  does  not 
pay.  The  stat.  7  &  8  Will.  3,  c.  34,  proceeds  on  the  peculiar  tenets  of 
quakers ;  the  stat.  53  Geo.  3,  c.  127,  is  founded  on  no  such  peculiarity. 

Pashley. — I  do  not  see  how  church  rate  is  payable  in  respect  of  "  any  Act 
or  Acts  of  Parliament ;"  which  is  essential  under  the  stat.  7  Geo.  2,  c.  20. 

Maule,  J. — The  duty  is  an  ecclesiastical  duty,  originally  enforced  in 
the  ecclesiastical  courts.  The  stat.  53  Geo.  3,  c.  127,  s.  7,  orders  pay- 
ment of  it  by  civil  process ;  and  the  question  then  is,  whether  this  does  not 
» bring  it  within  the  *words  "any  sum  of  money  directed  to  be  r+iQny 
paid  by,  or  in  consequence  of,  such  Act  or  Acts"  of  Parliament. 

Pashley.— The  words  of  the  stat.  27  Geo.  2,  c.  20,  are  "  it  shall  and 
may  be  lawful."  I  presume  that  your  Lordships  would  hold  them  to  be 
imperative. 

Maule,  J. — Certainly. 

Pashley. — In  the  case  of  Russell  v.  Ledsam,  14  M.  &  W.  574,(a)  it  was 
laid  down  that  the  legislative  explanation  of  Acts  of  Parliament  by  declara- 
tory Acts  was  binding  on  the  Courts,  but  not  where  the  explanation  was 
to  be  drawn  from  other  Acts  of  the  ordinary  kinds.  It  is  the  province 
of  the  Judges,  and  not  of  the  legislature,  to  construe  Acts  of  Parliament ; 
and  the  proviso  as  to  quakers  may  have  been  inserted  ex  abundanti 
cautela. 

Maule,  J. — To  suppose  that  would  be  to  go  a  great  way.  The  proviso 
is  contained  in  the  same  statute,  and  it  is,  that  the  statute  shall  not  extend 
to  quakers ;  which  would  lead  to  the  inference,  that,  but  for  the  proviso, 
it  would  do  so ;  and,  if  we  were  not  to  allow  one  part  of  a  statute  to  explain 
its  meaning  in  another  part,  there  would  be  an  end  of  interpretation 
clauses,  and,  perhaps,  no  great  harm.  The  warrant  in  the  present  case 
is  taken  from  the  form  in  Burn's  Justice,  which  is  bad.  It  is  not  the 
first  form  in  Burn  that  has  been  found  to  be  so. 

Wilde,  C.  J. — As  there  is  no  exception  applying  to  this  case,  it  is 
within  the  stat.  27  Geo.  2,  c.  20,  and  the  conviction  cannot  be  sustained. 

Conviction  wrong. 

(a)  In  which  the  cue  of  Dort  r.  Gray,  2T.R.  36*5,  ia  cited. 


1008  VARICAS  v.  FRENCH.   M.  T.  Q.  II.  1849. 


•1008]  *OOURT  OF  QUEEN'S  BENCH. 


(Sittingn  in  London  after  Michaelnuu  Term,  1849.) 


BBFORk  MB.  JXJ8TICB  C0LBRID8B. 

(Who  tat  for  the  Lord  Chief  Justice.) 
VARICAS  v.  FRENCH.    Dec.  12. 

To  render  *  deposition  taken  before  the  Master  under  a  Judge's  order,  admissible  on  the  grand 
that  the  witness  is  abroad,  evidence  mast  be  given  to  satisfy  the  Judge  that  the  witness  is 
ont  of  the  jurisdiction  of  the  Court ;  and  proof  by  a  person  that  he  had  prepared  the  witness's 
outfit  for  Australia,  and  had  seen  him  start  by  the  Blackwall  Railway  to  go  on  board  the 
"Asia,"  which  lay  at  Graveeend,  bound  for  Australia,  and  that  he  had  received  a  letter  from 
the  witness  from  Sheerness,  and  another  from  Plymouth,  at  both  of  which  places  the  "  A«i*," 
had  put  in,  was  kdd  sufficient  for  this  purpose,  as  being  evidence,  that  his  voyage  had  been 
commenced. 

Assumpsit  for  goods  sold. — Pleas,  first,  non  assumpsit ;  and,  second, 
that  the  goods  were  sold  to  the  defendant  by  George  Busan,  the  agent 
of  the  plaintiff,  who  sold  them  in  his  own  name  to  the  defendant,  by  the 
plaintiff's  consent ;  and  that  the  defendant  had  no  knowledge,  or  means 
of  knowledge,  that  the  goods  were  the  plaintiff's,  and  that  George  Bnsan 
was  an  agent ;  and  that  George  Busan  then  was,  and  still  is,  indebted  to 
the  defendant  in  a  greater  amount ;  and  that  the  defendant  is  willing  to 
set  off  so  much  of  that  debt  against  the  plaintiff's  claim.  Replication 
to  the  second  plea,  that  the  goods  were  not,  with  the  consent  of  the  plain- 
tiff, sold  by  George  Busan  to  the  defendant  in  his  own  name. 

On  the  part  of  the  plaintiff,  to  let  in  the  evidence  of  Mr.  George 
Busan,  taken  before  Sir  F.  Dwarris,  under  a  Judge's  order,  on  the  ground 
that  Mr.  G.  Busan  was  abroad,  Mr.  Abraham  Garner,  a  clerk  of  Messrs. 
Silver  &  Co.,  outfitters,  was  called ;  he  said  that  his  employers  had  sold 
Mr.  G.  Busan  an  outfit  for  Australia,  and  that  he  was  to  sail  by  the 
u  Asia,"  a  ship  bound  for  South  Australia.  This  witness  further  stated, 
that  he  went  with  him  to  the  London  terminus  on  the  Blackwell  Railway, 

♦10091  an(*  saw  n*m  *Pay  n*B  ^are  *°  Gravesend,  where  the  "Asia'* 
J  then  lay.  The  witness  further  said,  "  The  *  Asia'  sailed  in 
October,  1848,  and  was  to  touch  at  Plymouth.  I  produce  two  letters 
received  from  Mr.  G.  Busan,  the  one  from  Sheerness,  and  the  other  from 
Plymouth." 

Coleridge,  J. — I  think  this  is  reasonable  evidence  to  satisfy  me  that 
.he  witness  is  abroad. 

ITumfrey,  for  the  defendant. — This  is  all  in  England. 

Coleridge,  J. — It  shows  the  beginning  of  the  voyage. 
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Shee,  Serjt. — We  can  prove  letters  received  from  him  after  he  left 
England. 

Coleridge,  J. — It  is  quite  unnecessary. 

The  deposition  of  Mr.  George  Busan  was  read  in  evidence.(a) 

Verdict  for  the  plaintiff. 
Sheey  Serjt.,  and  Ogle,  for  the  plaintiff. 
Humfrey  and  Lush,  for  the  defendant. 

[Attorneys — Sampson  Samuel,  and  U.  T.  Phillips.] 

(a)  See  the  cues  of  BartUtt  ▼.  Smith,  Painter  v.  Hill,  cited  ante,  pp.  923,  924,  n. 


•COURT  OF  COMMON  PLEAS.  [*1010 


'Sittings  at  Westminster  after  Michaelmas  Term,  1849.) 


BEFORE  LORD  CHIEF  JUSTICE  WILDE. 


LEADER  v.  STRANGE.    Nov.  28. 

IB  an  action  for  the  infringement  of  copyright,  by  merely  publishing  a  work  printed  or  caused 
to  b»  printed  by  others,  knowledge  of  the  copyright  so  infringed  on  must  be  proved. 

Case  for  infringement  of  copyright. — The  plaintiff  had  published  cer- 
tain airs  taken  from  a  German  Opera  by  Flotow,  with  certain  modifica- 
tions to  suit  the  taste  of  the  English  public.  The  declaration  alleged 
that  the  defendant  had  printed  and  published  the  same  airs,  with  most 
of  these  alterations,  without  the  consent  of  the  plaintiff;  but  it  did  not 
allege,  nor  was  it  proved  in  evidence,  that  the  defendant  knew  he  was 
infringing  the  plaintiff's  copyright. 

Byles,  Serjt.,  for  the  defendant,  submitted,  that,  with  respect  to  the 
allegation  of  publishing,  the  Court,  looking  to  the  15th  section  of  the 
Copyright  Act,  would  direct  the  jury  to  find  for  the  defendant,  unless 
they  were  satisfied  that  the  defendant  had  acted  with  guilty  knowledge. 

Channel^  Serjt.,  contri. 

Wilde,  C.  J.,  w.as  of  opinion,  that,  although  the  15th  section  of  the 
act  presumed  guilty  knowledge  in  some  cases,  it  did  not  presume  it  from 
the  mere  fact  of  selling  printed  works.  As  the  declaration,  in  this 
instance,  did  not  allege  guilty  knowledge  on  the  part  of  the  defendant, 
if  there  were  not  evidence  of  it,  the  jury  must,  as  to  the  publishing,  find 
for  the  defendant. 

♦Leave  was  given  to  Channel^  Serjt.,  to  move  the  Court  r*-ioil 
above  upon  the  point.  Verdict  for  the  plaintiff.         L 

Channell,  Serjt.,  and  Petersdorff,  for  the  plaintiff. 

Byles  Serjt.,  for  the  defendant. 

[Attorneys — Crew,  and  SheardJ] 


1011  COLLIER  v.  NOKES.  M.  T.  C.  P.  1849. 


COLYER  v.  MATNE.    Nov.  28. 

Evidence. — In  an  action  for  the  seduction  of  the  plaintiff's  daughter,  to  prove  that  her  eonnexie* 
with  the  defendant  (which  happened  bat  once)  waa  against  her  content,  the  daughter  can  be 
aaked  only  aa  to  circumstances  occurring  immediately  after  the  event. 

Case  for  seduction  of  the  plaintiff's  daughter* — The  daughter  having 
deposed  to  the  fact  of  criminal  connexion  on  one  occasion  with  the  defend- 
ant, against  her  consent,  but  which  she  had  for  some  months  kept  con- 
cealed, was  asked  by  Byles,  Serjt.,  for  the  plaintiff,  as  to  her  refusal, 
some  weeks  after  the  occurrence,  to  go  to  the  defendant's  house  on  her 
father's  direction  so  to  do  on  some  errand. 

BramweUy  for  the  defendant  objected. — To  show  absence  of  consent 
on  her  part,  those  circumstances  only  could  be  deposed  to  which  occurred 
immediately  after  the  event.  / 

Wilde,  C.  J.,  was  of  opinion  that  the  question  could  not  be  put  What 
occurred  after  any  considerable  lapse  of  time  might  be  all  acting. 

Verdict  for  the  plaintiff — Damages,  1502. 

Byles,  Serjt.,  and  Willes,  for  the  plaintiff. 

Bramwell,  for  the  defendant. 

[Attorneys — Buchanan,  and  W.  D.  Kent.] 


♦1012]        *COLLIER  v.  NOKES  and  Another.    Dec.  1. 

Parties  are  not  entitled  to  put  in,  as  part  of  their  ease,  documents  handed  to  a  witness  on  < 
examination  by  the  opposite  party  to  depose  to  their  nature.     SembU,  counsel  are  not  entitled  to 
see  letters  handed  to  a  witness  under  like  circumstances,  to  depose  to  the  handwriting. 

It  is  prima  facie  proof  of  identity  if  a  name  is  written  up  in  an  auction-room,  and  the  auctioneer 
is  addressed  by  the  bystanders  by  that  name. 

The  Court  will  not  take  judicial  notice  of  the  hours  of  the  day  in  the  calendar. 

A  letter  from  one  of  the  parties,  proposing  a  compromise,  is  not  a  privileged  communication,  if 
tendered  as  evidence  that  a  compromise  had  actually  been  effected. 

Trespass  and  trover. — The  action  was  brought  for  excessive  and 
illegal  distress  against  the  landlord  of  certain  premises  occupied  by  the 
plaintiff,  and  the  auctioneer,  who  sold  the  goods  distrained.  In  the 
course  of  the  cause, 

Bovill,  for  the  defendants,  on  cross-examination  put  into  a  witness's 
hands  certain  documents,  and  was  told  that  one  was  an  inventory  of  goods 
belonging  to  the  plaintiff,  and  the  other  a  lease  executed  by  certain  par- 
ties. He  subsequently  handed  some  letters  to  the  witness,  and  was 
informed  in  whose  handwriting  they  were  written. 

Byles,  Serjt.,  for  the  plaintiff,  then  proposed  to  put  in  the  above-men- 
tioned documents  as  part  of  his  case,  and  also  claimed  the  right  of  seeing 
the  letters. 

Bovill  objected. — As  to  the  right  of  seeing  the  letters,  Parke,  B.,  had 
ruled,  after  consideration,  that  the  opposite  counsel  had  no  right  to  see 
any  documents  under  such  circumstances.     If  any  question  arose  as  to 
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handwriting,  the  opposite  counsel  could  only  recall  the  witness,  if  neces- 
sary, and  examine  him  with  respect  to  that. 

Wilde,  C.  J. — As  to  the  inventory  and  the  lease,  I  think  those  docu- 
ments are  in  the  defendant's  possession,  and  that  the  opposite  party  has 
no  right  to  them.  As  to  the  letters,  my  own  opinion  is,  that,  if  the 
handwriting,  or  any  of  the  contents  of  any  paper  shown  to  a  witness,  is 
deposed  to,  the  opposite  counsel  is  entitled  to  see  it,  otherwise  he  perhaps 
would  not  he  able  to  shape  his  line  of  conduct.  He  would  not  be  so 
entitled  if  the  witness  merely  deposed  to  the  nature  of  the  paper,  or  to 
its  having  been  produced  on  a  given  occasion,  or  any  similar  thing.  As 
the  contrary,  however,  has  been  ruled,  I  will  abide  by  that  ruling. 

♦To  fix  one  of  the  defendants,  Robinson  the  auctioneer,  it  was  r«i  ai  g 
put  in  evidence,  that,  in  the  room  in  which  the  plaintiff's  goods 
were  sold,  the  name  of  Robinson  was  written  up,  and  that  the  bystanders 
addressed  the  person  who  was  selling  by  the  name  of  Robinson. 

Bovill  objected,  that  the  evidence  was  insufficient  to  establish  identity. 

Wildb,  G.  J.,  overruled  the  objection. — It  had  been  held,  that,  if  a 
man's  name  appear  over  a  door,  and  a  person  within  answers  to  the  name, 
it  is  primfi  facie  evidence  that  he  is  the  man  so  named. 

To  prove  that  the  distress  was  put  in  after  sunset,  evidence  was  given 
that  it  took  place  at  ten  minutes  past  four  o'clock  in  the  month  of 
November. 

Byle*,  Serjt.,  submitted,  that  the  Court,  taking  judicial  notice  of  the 
almanac,  knew  that  that  hour,  in  the  month  of  November,  would  be  after 
sunset. 

Wilde,  C.  J.,  held  that  the  evidence  was  insufficient.  The  Court  took 
judicial  notice  of  the  days  in  the  calendar,  but  not  of  the  hours.  In  a 
case  like  this,  if  the  time  was  material,  it  must  be  proved. 

Bovill,  for  the  defendants,  tendered  in  evidence  a  letter  written  by  the 
plaintiff's  attorney,  as  relevant  to  prove  that  an  amicable  arrangement 
of  the  points  in  dispute  had  taken  place. 

Byle%>  Serjt.,  objected. — The  letter  was  written  for  the  purpose  of 
effecting  a  settlement,  and  was  therefore  privileged. 

Wilde,  C.  J.,  overruled  the  objection. — This  differed  from  *the  r*i  Q14 
ordinary  case.     To  prove  that  an  amicable  settlement  did  take 
place,  it  was  competent  to  the  defendants  to  put  in  a  letter  proposing 
such.  Verdict  for  the  plaintiff— Damages,  25/. 

Byles,  Serjt.,  for  the  plaintiff. 

Bovill,  for  the  defendants. 

[Attorneys — Crawley,  and  Nokes  ft  Johnson."] 


DOE  d.  SMITH  v.  WARNER.    Dee.  6. 

A  25*.  stamp  not  necessary  for  a  mortgage-deed  to  secure  an  indefinite  sum,  where  a  subsequent 
proviso  limits  the  principal  sum  to  be  secured. 

vol.  h.— 82  8  I 
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Ejectment. — In  the  course  of  the  cause, 

ByUs,  Serjt.,  for  the  plaintiff,  pat  in  a  deed,  whereby  the  premises 
in  question  were  assigned,  by  way  of  mortgage,  to  secure  the  payment 
of  two  promissory  notes  of  500Z.  each,  together  with  the  expenses  of  pre- 
paring the  indenture  itself.  In  a  subsequent  proviso  it  was  agreed,  that, 
at  no  time  should  the  principal  sum,  intended  to  be  secured  by  the  in- 
strument in  question,  exceed  the  sum  of  20002.  The  deed  bore  a  61 
stamp. 

Whitekurst,  and  Ogle,  for  the  defendant  contended,  that  the  stamp 
was  insufficient.  —  The  Stamp  Act  required  a  251.  stamp  to  be  used 
when  the  sum  to  be  secured  was  indefinite ;  here  the  expenses  of  pre* 
paring  the  indenture  were  indefinite,  and  hence  the  higher  stamp  was 
necessary. 

Wilde,  C.  J.,  overruled  the  objection.  The  proviso  was  at  the  end 
of  the  deed,  and  would  refer  to  every  sum  other  than  interest.  Interest 
was  excepted  in  the  Stamp  Act  from  the  sum  to  be  calculated  in  affixing 
the  stamp.  Verdict  for  the  plaintiff. 


*1015] 


*Byhs,  Serjt.,  and  T.  Jones,  for  the  plaintiff. 
Whitekurst  and  Ogle,  for  the  defendant. 
[Attorneys — Gordon  ft  Son,  and  W.  Johnson  ft  Son.] 


(Sittings  at  Guildhall  after  Michaelmas  Term,  1849.) 


WHITFIELD  and  Others  v.  ALAND.    Dec.  19. 

Where  certain  parte  only  of  a  book  containing  proceedings  in  bankruptcy  are  pot  in  by  en* 

party,  the  opposite  counsel  have  no  right  to  refer  to  other  parts  of  it 
A  witness  cannot  refresh  his  memory  by  depositions  which  he  did  not  make  immediately  after 

the  occurrence  of  the  facts  he  deposed  to. 

Trover. — The  action  was  brought  by  the  plaintiffs,  as  assignees,  tc 
recover  the  value  of  goods  seized  by  the  defendant  under  a  warrant  of 
attorney,  after  acts  of  bankruptcy,  as  alleged  by  the  plaintiffs,  had  been 
committed  by  the  bankrupt.  Certain  parts  of  the  proceedings  in  bank- 
ruptcy, viz.  the  depositions  of  a  witness,  were  put  in  by  Byles,  Serjt.,  on 
the  part  of  the  plaintiffs ;  he  subsequently  put  the  witness  himself  into 
the  box. 

Montague  Chambers,  for  the  defendant,  then  proposed  to  use  these 
depositions,  and  also  other  parts  of  the  book  containing  them,  to  refresh 
the  memory  of  the  witness. 

Byles,  Serjt.,  objected. 

Wilde,  G.  J.,  held  that  only  those  parts  of  the  book  which  had  been 
used  by  the  plaintiffs,  could  be  used  by  the  defendant,  unless  the  latter 
put  in  the  remainder  of  it  as  part  of  his  evidence ;  otherwise,  parties 
would  be  obliged  to  take  a  book  like  this  to  pieces,  and  put  in  the 
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separate  sheets.  Neither  could  the  depositions  be  used  to  refresh  the 
witness's  memory,  as  they  were  not  written  contemporaneously,  or  near- 
ly so,  with  the  facts  deposed  to.  They  could  only  be  used  to  contradict 
him.  Verdict  for  the  plaintiffs. 

*Byle%,  Serjt.,  and  Wilkin*,  Serjt.,  for  the  plaintiffs.  r*1016 

M.  Chambers  and  M.  Smith,  for  the  defendant. 

[Attorneys — Linklater,  and  Bevcr  £  CoJ] 


LYSAGHT  v.  BRYANT.    Bee.  19. 

Where  notice  of  the  dishonour  of  a  bill  was  given  in  terms  that  implied  the  parties  giving  the 
notice  were  the  holders,  and  the  actual  holder  afterwards  adopted  them  as  his  agents : — Held, 
that  the  notice  was  sufficient 

QusBre,  whether  a  notary  may  be  asked  as  to  the  general  course  of  business  among  notaries  in 
London. 

Assumpsit  on  a  bill  of  exchange. — The  bill  in  question  had  been 
indorsed  to  the  plaintiff,  Admiral  Lysaght,  by  Lysaght  &  Co.,  prior 
indorsees,  as  a  security  for  money  lent.  It  remained,  however,  in  the 
hands  of  Lysaght  &  Co.,  although  appropriated  to  the  use  of  the  plain- 
tiff, was  presented  by  them  to  the  acceptor  when  due,  and  was  disho- 
noured. Lysaght  &  Co.  then  sent  the  bill  to  a  notary  for  a  formal  pro- 
test, and  gave  notice  of  dishonour  to  the  defendant,  the  drawer  of  it. 
The  terms  of  the  notice,  however,  implied  that  Lysaght  &  Co.  were 
themselves  holders  of  the  bill;  it  terminated  thus:  "Take  notice,  we 
do  not  release  you  from  your  responsibility  by  letting  the  bill  stand 
over." 

ByU%,  Serjt.,  for  the  defendant,  objected  that  the  notice  was  insuffi- 
cient. The  holder  of  a  bill  is  bound  to  give  notice  of  dishonour  himself; 
for  notice  implies  something  more  than  mere  knowledge,  viz.  that  the 
party,  to  whom  notice  is  given,  is  looked  to  for  payment  by  the  party 
entitled  to  receive  it.  Here  Lysaght  &  Co.  were  not  so  entitled,  and 
the  notice  did  not  purport  to  be  given  by  them  as  agents  of  the  plaintiff, 
but  as  holders ;  hence  it  was  insufficient. 

Wilde,  C.  J.,  overruled  the  objection. — It  was  sufficient,  if  the  holder 
subsequently  adopted  the  party  giving  the  notice  as  his  agent. 

♦Leave  was  given  to  the  learned  Serjeant  to  move  the  Court  r<tini7 
above  upon  the  point.  L 

On  Byles,  Serjt.,  proposing  to  ask  a  witness  what  was  the  general 
course  of  business  among  notaries  public  in  the  city  of  London,  as  to 
copying  endorsements  of  bills  of  exchange  sent  to  them  for  protest. 

Channel!,  Serjt.,  objected. 

Wilde,  C.  J.,  would  admit  the  evidence,  if  pressed  to  do  so,  but 
had  great  doubts  as  to  its  admissibility. 

The  evidence  was  admitted  accordingly. 

Verdict  for  the  plaintiff 
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Channel,  Serjt.,  and  M.  Smithy  for  the  plaintiff. 
Byles,  Serjt,,  and  Crompton,  for  the  defendant. 

[Attorneys —  Vandercom,  and  Nelson,  Amory  ft  CoJ] 


-    In  Hilary  Term,  Byles,  Serjt.,  moved  pursuant  to  the  leave  given  at 
the  trial ;  but  the  rule  was  refused. 


♦1018]  *COURT  OF  EXCHEQUER. 


Sittings  at  Westminster,  after  Michaelmas  Term,  1849. 


BBFOBB  LORD  CHIEF  BARON  POLLOCK. 


Lord  COURTENAY  and  PHILLIMORE  v.  HAWORTH.   Nov  28. 

In  an  action  on  a  bond,  the  defendant  pleaded  that  he  was  indnoed  to  ezeoate  it  by  the  fraud, 
covin,  and  misrepresentation  of  A.  and  B.,  the  plaintiffs,  and  D.  in  collusion  with  them.  It  ap- 
peared that  the  money  for  which  the  bond  was  given  was  part  of  the  property  included  in  th« 
marriage  settlement  of  H.,  the  defendant's  brother,  which  was  adraneed  to  H.  by  the  plaintiffs 
the  trustees.  For  the  defendant,  it  was  proposed  to  pat  in  the  answer  of  A.  in  Chancery,  tc 
show  that  D.  had  committed  a  breach  of  trust  with  respect  to  some  other  of  the  trust-money : — 
Held,  that  the  answer  could  not  be  given  in  evidence  for  this  purpose. 

Debt,  on  the  joint  and  several  bond  of  the  defendant  and  his  brother, 
Captain  Martin  Edward  Haworth,  dated  on  the  21st  of  June,  1841.  for 
the  payment  of  the  sum  of  400/.  and  interest.  Pleas,  first,  non  est 
factum ;  and  secondly,  that  the  plaintiffs  were  the  trustees  of  the  marriage 
settlement  executed  on  the  marriage  of  Capt.  M.  E.  Haworth,  the 
brother  of  the  defendant,  with  Lady  Mary  Elizabeth  Leslie,  in  the  year 
1835  ;  and  that  a  portion  of  the  trust  property,  amounting  to  the  sum 
of  810/.  15*.  9d.,  which  was  subject  to  the  trusts  of  that  settlement,  had 
been  paid  over  to  the  plaintiffs  as  such  trustees ;  and  that  it  was  agreed, 
that  a  sum  of  400/.,  part  of  the  sum  of  810/.  15*.  9d.  should  be  paid 
over  to  Capt.  M.  E.  Haworth  for  his  own  use,  in  breach  of  the  trusts 
of  that  settlement ;  and  that  the  defendant  and  Capt.  M.  E.  Haworth 
should  give  their  bond  to  the  plaintiffs  for  the  sum  of  400/.  This  plea 
then  went  on  to  allege,  that  by  the  fraud,  covin,  and  misrepresentation 
of  the  plaintiffs,  and  the  Earl  of  Devon  in  collusion  with  them,  the 
defendant  was  induced  to  execute  this  bond  for  400/.,  though  a  sum 
of  800/.  only  was  paid  to  Capt.  M.  E.  Haworth,  the  residue  of  the  said 
sum  of  810/.  15*.  9d.  amounting  to  the  sum  of  510/.  15*.  9<i.  being 
paid  to  the  Earl  of  Devon. — Replication  denying  the  fraud. 
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It  was  opened  by  Sir  F.  Thesiger,  for  the  plaintiffs,  that  *this  r#inia 
action  was  brought  to  recover  a  sum  of  300/.,  and  interest,  on  a  *■ 
bond  given  to  the  plaintiffs  as  a  security  and  indemnity  against  the  possible 
consequences  of  a  breach  of  trust  in  paying  over  that  sum  out  of  the  trust 
funds  to  the  brother  of  the  defendant  Captain  Haworth,  who,  in  1835,  had 
married  Lady  Mary  Elizabeth  Leslie,  the  niece  of  Lord  Devon.  Among 
the  trust  moneys  was  a  sum  of  810/.  15*.  9<J.,  which  was  realized  by  the 
trustees,  in  1841,  when,  at  the  solicitation  of  the  husband,  Captain  Ha- 
worth, they  agreed  to  commit  a  breach  of  their  duty,  by  advancing  to 
him  300/.  At  the  same  time  it  was  arranged  that  the  brothers  should 
give  a  bond  for  400/.,  and  that  Lord  Devon  should  receive  510/.  15*.  9d. 
the  balance  of  the  sum  realized,  which  was  no  doubt  also  a  breach  of 
trust.  This  was  carried  into  effect  in  1841,  and  the  plaintiffs,  on  the  18th 
of  June  of  that  year,  signed  an  order,  which  had  been  framed  by  Lord 
Devon,  on  their  bankers,  for  800/.,  in  favour  of  Captain  Haworth,  and 
also  one  for  510/.  .15*.  9d.  for  Lord  Devon,  who  also  prepared  the  bond 
on  which  this  action  was  brought.  That  bond  was  executed  on  the  21st 
o*  June,  1841.  So  matters  stood  till  a  bill  was  filed  in  Chancery  on 
oehalf  of  the  issue  of  the  marriage,  by  their  next  friend,  Mr.  Brown, 
calling  upon  the  trustees  to  account  for  the  breaches  of  trust,  and  requiring 
tnem  to  replace  the  money.  Upon  this  an  answer  was  put  in  by  the 
present  plaintiffs,  explaining  the  transaction  in  the  manner  before  men- 
tioned ;  and,  as  they  were  clearly  liable  to  make  good  the  810/.  15*.  9c/., 
they  were  compelled  to  bring  the  present  action  on  the  bond  against  the 
defendant,  who,  though  he  had  given  it  only  as  security  for  his  brother, 
was  liable  for  whatever  sum  had  been  paid  to  his  brother.  That  sum 
was  300/.,  which  was  now  claimed,  together  with  interest. 

The  execution  of  the  bond  by  the  defendant  was  proved. 

It  was  opened  by  Atherton,  for  the  defendant,  that  the  defendant  had 
executed  the  bond  under  the  impression  that  his  brother  was  to  receive 
400/.,  and  not  800/.  only.  *He  proposed  to  put  in  the  bill  in  r*1ft9n 
Chancery  filed  by  Mr.  Brown  on  behalf  of  the  children  of  Cap-  *- 
tain  Haworth,  and  the  answer  of  the  plaintiff,  Lord  Courtenay,  to  it ; 
and  he  trusted  that  the  jury  would  not  tidopt  the  explanation  given  by 
Lord  Courtenay  in  that  answer,  which  was,  that,  though  300/.  only  had 
been  paid  to  Captain  Haworth,  the  bond  was  taken  for  400/.,  to  secure 
the  trustees  against  the  risk  arising  from  the  breach  of  trust,  as  that 
explanation  would  be  contradicted  by  the  evidence  of  Captain  Haworth, 
who  would  state  that  the  agreement  was,  that  he  should  receive  400/. 
He  also  proposed  to  read  other  parts  of  Lord  Courtenay's  answer,  to  show 
that  Lord  Devon  had  been  concerned  in  another  breach  of  trust  with 
respect  to  another  portion  of  the  trust  property  under  this  marriage  set- 
tlement. 

Sir  F.  TJtengeTj  for  the  plaintiffs. — I  must  decidedly  object  to  any 
evidence  being  gone  into  as  to  any  other  trust  property. 

3i2 
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Pollock,  C.  B.,  (having  conferred  with  the  other  learned  Barons  who 
were  sitting  in  Banco.) — I  have  conferred  with  the  other  members  of  the 
Court,  and  they  agree  with  me  in  thinking  that  the  evidence  is  inadmis- 
sible. 

The  bill  filed  hy  Mr.  Brown,  and  the  answer  of  the  plaintiff  Lord 
Courtenay  to  it,  were  pat  in,  bat  those  parts  only  of  the  answer  were 
read  which  related  to  this  transaction. 

The  bill  stated  that  the  present  plaintiffs  had  committed  a  breach  of 
trust,  by  advancing  3007.  to  Captain  Haworth,  and  5102.  15*.  9<t  to  the 
Earl  of  Devon,  and  that  the  present  plaintiffs  had  taken  a  bond  for  4002. 
from  Captain  Haworth  and  the  defendant,  to  secure  the  repayment  of 
the  8am  of  300/.,  and  to  secure  the  plaintiffs  from  loss  by  reason  of  the 
breach  of  trust  which  had  been  committed ;  and,  in  the  answer  of  the 
plaintiff  Lord  Courtenay,  the  transaction  was  stated  in  the  same  way ; 
but  Captain  Haworth  stated,  when  called  as  a  witness  for  the  defendant, 
*1  A91 1  ^afc  *^e  *arrangement  wa8>  ^a*  he  should  receive  one  half  of  the 
J  sum  of  8102.  15«.  9d.,  and  the  Earl  of  Devon  the  other  half.  It 
also  further  appeared  from  the  evidence  of  Captain  Haworth,  that  the 
arrangement  took  place  between  himself,  the  trustees,  and  the  Earl  of 
Devon ;  and  there  did  not  appear  to  have  been  any  communication  with 
the  present  defendant  on  the  subject,  except  from  himself.  A  letter 
from  the  Earl  of  Devon  to  Captain  Haworth  was  put  in,  by  which  a 
sum  of  8007.  was  suggested  as  the  sum  to  be  advanced  to  Captain 
Haworth  ;  but  it  was  further  stated  by  Captain  Haworth  that  different 
amounts,  from  100?.  upwards,  were  suggested,  but  not  agreed  on. 

Pollock,  C.  B. — There  is  no  evidence  to  go  to  the  jury  in  support  of 
the  second  plea. 

His  Lordship  directed  a  verdtet  for  the  plaintiffs. 

Verdict  for  the  plaintiffs. 

Sir  F.  Thesiger  and  Hoggin*,  for  the  plaintiffs. 

Atherton  and  Southgate,  for  the  defendant. 

[Attorneys — J".  H.  $  G.  Lake,  and  Nation  £  OoJ] 


►1022]      *{Sittings  in  Middlesex  after  Michaelmas  Term.) 


BEFORE  LORD  CHIEF  BARON  POLLOCK. 


STEINER  v.  HEALD  and  Others. 

Before  the  date  of  the  patent,  part  of  the  garancine  (colouring  matter)  in  madder  had  bees  ob- 
tained by  boiling,  but  the  spent  (boiled)  madder  still  contained  garancine  ;  the  whole  of  the 
garancine  had  also  been  obtained  by  a  known  proccei ; — the  patent  was  for  the  appHeation  0/ 
the  latter  process  to  spent  madder  -.—Held,  that  it  was  not  a  new  manufacture. 
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Case  for  the  infringement  of  letters  patent  under  the  Great  Seal, 
dated  the  8th  of  August,  7th  Victoria  (1843),  granted  to  the  plaintiff, 
Frederick  Steiner,  for  an  invention  intituled,  "  A  new  manufacture  of  a 
certain  colouring  matter,  commonly  called  garancine,"  which  the  patentee 
alleged  that  he  had  become  possessed  of  in  consequence  of  a  communi- 
cation from  a  foreigner  residing  abroad. 

The  declaration  commenced  with  an  allegation,  that  the  plaintiff,  before 
and  at  the  time  of  the  making  of  the  letters  patent,  was  "  the  true  and 
first  inventor  of  a  certain  new  manufacture  within  this  realm,  to  wit,  a 
new  manufacture  of  a  certain  colouring  matter  commonly  called  garan- 
cine."    The  remainder  of  the  declaration  was  in  the  usual  form. 

The  defendants  pleaded :  First,  Not  guilty ;  secondly,  that  the  plain- 
tiff was  not  the  true  and  first  inventor ;  thirdly,  that  the  invention  was 
not  new  as  to  the  public  use  thereof  in  England ;  fourthly,  that  the 
specification  did  not  sufficiently  describe  the  invention ;  fifthly,  that  the 
invention  was  not  any  manner  of  manufacture ;  sixthly,  that  the  inven- 
tion was  not  a  new  manufacture  of  a  certain  colouring  matter  commonly 
called  garancine,  as  in  the  declaration  alleged. 

The  plaintiff  joined  issue  upon  the  first,  second,  fourth,  and  sixth 
pleas ;  to  the  third  plea  he  replied  that  the  invention  was  new  as  to  the 
public  use  of  it  in  England ;  and  to  the  fifth  plea  he  replied,  that  the 


invention  was  a  *manner  of  manufacture.   The  defendant  joined 


[*1023 


issue  upon  the  replications  to  the  third  and  fifth  pleas. 

The  cause  was  tried  at  the  Middlesex  Sittings  after  Michaelmas  Term, 
1849,  before  Pollock,  C.  B.,  and  a  special  jury. 

The  specification  (which  was  given  in  evidence),  after  reciting  the 
patent,  described  the  invention  as  follows  :— 

44 1,  the  said  Frederick  Steiner,  do  hereby  declare  the  nature  of  the 
said  invention  to  consist  in  manufacturing  a  certain  colouring  matter 
called  garancine,  from  refuse  madder,  or  madder  which  has  been  previously 
used  in  dyeing,  such  madder  having,  prior  to  the  said  invention,  ordina- 
rily been  thrown  away  as  spent  and  of  no  value ;  and  the  said  colouring 
matter  called  garancine  having  been  produced  heretofore  from  fresh  or 
unused  madder.  And  I  do  further  declare  in  what  manner  the  said 
invention  is  to  be  performed,  as  follows : — 

44  4  Outside  the  building  in  which  the  dye  vessels  are  situated,  I  con- 
struct a  large  filter,  formed  by  sinking  a  hole  in  the  ground,  and  lining 
it  at  the  bottom  and  sides  with  bricks,  without  any  mortar  to  unite  them. 
Upon  the  bricks  I  place  a  quantity  of  stones  or  gravel,  and  over  the 
stones  or  gravel,  common  wrappering,  such  as  is  used  for  sacks.  Below 
the  bricks  is  a  drain  to  take  off  the  water  which  passes  through 
the  filter.  In  a  tub  adjoining  the  filter  is  kept  a  quantity  of  dilute  sul- 
phuric acid,  of  about  the  specific  gravity  of  one  hundred  and  five — water 
being  one  hundred.  Hydrochloric  acid  will  answer  the  several  purposes 
for  which  I  use  the  sulphuric  acid,  though  I  prefer  sulphuric  acid,  as  more 
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economical.  A  channel  is  made  from  the  dye  vessels  to  the  filter.  The 
madder,  which  has  been  employed  in  dyeing,  and  which  is  in  the  state 
considered  as  spent  or  refuse  madder,  is  run  from  the  dye  vessels  to  the 
filter,  and  while  it  is  so  running,  such  a  portion  of  the  dilute  sulphuric 
....  acid  is  run  in  and  *mixed  with  it  as  changes  the  colour  of  the  so- 
J  lution  and  the  undissolved  madder  to  an  orange  tint  or  hue.  This 
acid  precipitates  the  colouring  matter,  which  is  held  in  solution,  and  pre- 
vents the  undissolved  madder  from  fermenting  or  otherwise  decomposing. 
When  the  water  has  drained  from  the  madder,  through  the  filter,  the  resi- 
duum is  taken  from  off  the  filter,  and  put  into  bags ;  the  bags  are  then  placed 
in  a  hydraulic  press  to  have  as  much  water  as  possible  expressed  from  their 
contents.  After  the  press  has  been  applied  to  the  bags,  I  generally  find 
about  one-half  or  two-thirds  of  their  contents  to  consist  of  water.  In 
order  to  break  the  lumps  which  have  been  formed  by  compression,  the 
madder  or  residuum  is  passed  through  a  sieve.  To  five  hundred  weight 
of  madder  in  this  state,  placed  in  a  wood  or  lead  cistern,  I  add  one  hun- 
dred weight  of  sulphuric  acid  of  commerce,  by  sprinkling  it  on  the  mad- 
der through  a  lead  vessel,  similar  in  form  to  the  ordinary  watering-can  used 
by  gardeners.  I  use  an  instrument  like  the  garden  spade  or  rake  to 
work  the  madder  about,  so  as  to  mix  it  intimately  wijth  the  acid.  In 
this  stage  I  take  the  madder  and  place  it  upon  a  perforated  lead  plate, 
which  is  fixed  about  five  or  six  inches  above  the  bottom  of  a  vessel. 
Between  this  plate  and  the  bottom  of  the  vessel  I  introduce  a  current  of 
steam  by  a  pipe,  so  that  it  passes  through  the  perforated  plate  and  the 
madder  which  is  upon  it.  During  this  process,  which  occupies  from  one 
to  two  hours,  a  substance  is  produced  of  a  dark  brown  colour,  approaching 
to  a  black.  This  substance  is  garancine  and  insoluble  carbonized  matter. 
I  next  throw  this  substance  on  the  floor  to  cool ;  when  cool  I  place  it 
upon  a  filter,  and  wash  it  with  clear  cold  water,  until  the  water  passes 
from  it  without  an  acid  taste.  I  then  put  it  into  bags  and  press  it  with  a 
hydraulic  press.  I  next  dry  the  substance  in  a  stove,  and  grind  it  to  a 
fine  powder  under  ordinary  madder  stones,  and  afterwards  pass  it  through 
a  sieve.  In  order  to  neutralize  any  acid  that  may  remain,  I  add,  for  every 
♦109*1  one  hundred  weight  of  this  substance,  from  four  to  five  *pounds 
J  of  carbonate  of  soda  in  a  dry  state,  and  intimately  mix  them. 
The  garancine  in  this  state  is  ready  for  use.  Having  now  described  the 
nature  of  the  said  invention,  and  the  manner  in  which  the  same  may  be 
performed,  I  hereby  declare  that  I  do  not  claim  as  of  the  said  invention, 
or  the  exclusive  use  of  the  said  several  processes  and  operations  herein- 
before mentioned,  except  when  the  same  are  employed  for  the  manufacture 
of  garancine  from  spent  or  refuse  madder ;  but  I  claim  as  my  invention 
the  manufacture  hereinbefore  described  of  the  colouring  matter  called 
garancine,  from  madder  which  has  been  previously  used  in  dyeing,  and 
which  is  usually  called  spent  madder.  And  such  invention  being,  to  the 
best  of  my  knowledge  and  belief,  entirely  new,  and  never  before  used 
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within  that  part  of  her  said  Majesty's  united  kingdom  of  Great  Britain 
and  Ireland  called  England,  her  dominion  of  Wales,  and  town  of  Ber- 
wick-upon-Tweed, I  do  hereby  declare  this  to  be  my  specification  of  the 
same ;  and  that  I  do  verily  believe  this  my  said  specification  doth  comply, 
in  all  respects,  fully,  and  without  reserve  or  disguise,  with  the  proviso  in 
the  said  hereinbefore  in  part  recited  letters  patent  contained.  Wherefore 
I  do  hereby  claim  to  maintain  exclusive  right  and  privilege  to  the  said 
invention.  In  witness  whereof,  I,  the  said  Frederick  Steiner,  have  here- 
unto set  my  hand  and  seal,  the  seventh  day  of  February,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-four.'  " 

It  appeared  in  evidence  also,  that  the  invention  described  in  this  speci- 
fication consisted,  in  substance,  in  obtaining  the  residue  of  the  colouring 
matter  (called  garancine)  which  is  left  remaining  in  madder  after  it  has 
undergone  the  ordinary  process  of  boiling  to  extract  from  it  that  portion 
of  its  colouring  matter  which  can  be  obtained  in  that  way.  It  also  ap- 
peared that  madder  which  has  been  thus  boiled  is  termed  spent  madder, 
to  distinguish  it  from  fresh  madder,  which  has  not  been  used  in  any 
manner.  *  A  witness  of  the  name  of  Lightfoot,  who  was  the  man-  _  ft9ft 
ager  of  the  works  of  Messrs.  Hargreaves,  calico-printers  in  Lan-  *- 
cashire,  and  who  was  practically  acquainted  with  madder  dyeing,  proved, 
that  in  the  year  1842  he  became  acquainted  with  the  colouring  matter 
called  garancine,  extracted  from  madder,  and  had  since  used  it  as  a  dyeing 
material.  That  before  the  date  of  the  plaintiff's  patent,  garancine  had 
been  obtained  from  fresh  madder ;  but  the  witness  was  not  aware  of 
spent  madder  having  been  used  in  making  garancine,  until  after  the 
date  of  the  patent  in  1843.  The  witness  also  stated,  that  fresh  madder 
contains  a  portion  of  free  colouring  matter,  which  may  be  extracted  from 
it  by  merely  boiling  it  in  water  ;  and  that  it  also  contains  a  further  and 
considerable  quantity  of  colouring  matter,  which  cannot  be  obtained  by 
such  boiling.  That  this  further  quantity  of  colouring  matter  resides 
chiefly  in  the  vegetable  fibre  of  the  root,  and  in  very  small  quantities  in 
the  lime,  magnesia,  &c,  which  the  root  contains ;  but  by  submitting  the 
madder  to  the  action  of  an  acid,  the  residue  of  the  colouring  matter  can 
be  set  free,  so  as  to  be  capable  of  being  extracted  by  boiling  water. 

The  mode  which  had  been  adopted  for  making  garancine  from  fresh 
madder,  he  stated,  was  to  subject  the  madder  to  the  action  of  sulphuric 
acid  and  heat,  the  heat  being  applied,  either  by  steaming  the  acidulated 
madder,  or  by  immersing  it  in  water,  and  causing  the  water  to  boil ;  and 
garancine  was  made  from  fresh  madder  in  this  way  in  1842,  which  was 
before  the  date  of  the  patent. 

Dr.  Lyon  Playfair,  another  witness  for  the  plaintiff,  and  who  was 
practically  acquainted  with  madder  dyeing,  proved,  that  he  never  knew 
of  garancine  being  made  from  spent  madder  before  the  date  of  the 
plaintiff's  patent  of  1843  ;  but  that  he  knew  that  garancine  was,  before 

vol.  H. — 88 
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that  date,  made  from  fresh  madder  by  means  of  sulphuric  acid  ana  heat, 
and  that  the  witness  had  seen  such  garancine  used  in  1839  and  1&40. 
*i  non  ^k  w^tne88  a'90  stated,  that  a  chemist  understands  the  *term 
J  garancine,  as  meaning  the  pure  colouring  matter  of  madder,  di- 
vested of  all  foreign  matters ;  but  that,  commercially  speaking,  garancine 
means  the  same  colouring  matter  ih  as  pure  a  state  as  it  can  be  econo- 
mically obtained,  but  still  mixed  with  various  organic  and  earthy  matters. 

The  witness  also  described  the  action  of  acid  upon  spent  madder,  and 
stated,  that  heat  is  essential  in  order  to  produce  the  garancine ;  but  that 
heat  was  also  used  in  the  ordinary  process  of  extracting  garancine  from 
fresh  madder.  That  garancine  was  always  made  from  fresh  madder 
by  means  of  heat  and  acid ;  and  that  the  process  for  making  garancine 
from  fresh  madder,  and  the  process  for  making  garancine  from  spent 
madder,  are  the  same.  That  by  applying  the  process  to  fresh  madder, 
the  whole  of  the  colouring  matter  may  be  afterwards  obtained  from  it  at 
once,  by  boiling  it  in  the  usual  way ;  but  otherwise  the  colouring  matter 
.must  be  obtained  at  twice,  that  is,  a  part  of  it,  by  boiling  the  madder 
previous  to  the  application  of  the  process,  and  the  residue  by  again  boil- 
ing the  madder  after  it  has  been  subjected  to  the  process. 

The  Lord  Chief  Baron  then  intimated  to  the  plaintiff's  counsel,  that 
it  would  be  difficult  to  support  the  patent  merely  for  the  using  of  spent 
madder  in  this  way. 

W.  H.  Watson^  for  the  plaintiff,  admitted  that  the  patent  was  only 
for  the  using  of  spent  madder,  and  stated  that  the  patentee  did  not 
claim  the  process. 

The  Court  then  adjourned  until  the  following  morning. 

The  Lord  Chief  Baron  expressed  a  wish  to  hear  the  plaintiff's 
counsel  upon  the  objection  which  he  had  mentioned  the  preceding  even- 
ing. 

W.  H.  Watson  said,  I  opened  the  case  to  the  jury  precisely  as  the 
witnesses  had  proved  it. 

*1 028  *  *Pollock,  C.  B. — Neither  the  specification  nor  the  opening 
J  gave  me  the  least  notion  that  the  whole  matter  could  be  told  in 
about  three  words.  It  is  nothing  but  a  patent  for  a  process  perfectly 
well  known,  and  which  is  available  with  fresh  madder  to  get  a  great  deal 
more  madderine  (garancine)  than  you  can  get  in  any  other  way.  It  is 
applying  that  same  process  to  madder  that  has  been  used;  and  the 
moment  that  the  witness  stated  that,  mutatis  mutandis,  it  is  merely 
applying  Papin's  digester  to  bones  which  have  been  merely  boiled,  it 
struck  me  that  there  was  an  end  to  the  patent.  I  will  just  give  you  an 
illustration  or  two  of  how  it  occurs  to  my  mind.  For  example,  suppose, 
that,  for  the  purpose  of  using  tea  (whether  for  breakfast  or  any  other 
purpose),  it  was  at  all  the  practice  to  extract  from  fresh  tea  an  article 
called  theine,  for  the  purpose  of  mixing  that  with  water,  and  making 
tea,  and  a  man  had  taken  out  a  patent  for  obtaining  theine  from  the  tea 
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by  a  certain  process.  When  the  patent  at  the  end  of  fourteen  years 
became  the  property  of  the  public,  or  if  the  invention  became  the  pro- 
perty of  the  public  without  having  ever  been  excluded  from  them,  by 
becoming  the  subject  of  a  patent,  could  another  person  say,  that  as  in 
ordinary  tea-leaves,  which  are  used  chiefly  in  sweeping  carpets,  there 
must  remain  a  quantity  of  theine  unobtained,  I  will  apply  this  process 
and  get  it,  and  I  will  take  a  patent  for  it  ?  I  am  clearly  of  opinion  at  pre- 
sent that  a  patent  for  that  purpose  could  not,  in  point  of  law,  be  sus- 
tained. Take  another  instance :  Suppose  a  man  were  to  discover  a  new 
wine-press,  or  a  new  mode  of  pressing  grapes  to  procure  the  juice  to  make 
wine,  and  it  turned  out  that  you  got,  by  means  of  that  press,  a  much 
larger  quantity  of  juice  than  you  could  by  any  other  known  process. 
There  could  be  no  doubt  that  that  would  be  the  subject  of  a  patent. 
But  if  that  patent  had  expired,  could  any  man  take  out  a  patent  for 
applying  that  press  to  grapes  already  pressed  by  the  common  process, 
and  getting  a  little  more  juice,  or  even  a  great  deal  more  juice  ?  I  think 
not. 

*W.  M.  Watson. — What  I  opened,  and  what  was  proved  by  r*inoq 
the  witnesses  is  this,  that  garancine,  a  new  article  of  commerce, 
was  produced  from  fresh  madder  by  acid  and  heat,  and  then  extracted 
from  the  madder.  In  the  same  mode,  that  is  to  say,  by  the  same  pro- 
cess, by  heat  and  acid,  Mr.  Steiner  (the  plaintiff)  has  obtained  from  refuse 
or  spent  madder  a  garancine  also,  which  had  never  been  obtained  before. 
Whereas  garancine  had  been  obtained  from  fresh  madder  by  the  appli- 
cation of  heat  and  acid,  Mr.  Steiner  applied  heat  and  acid  where  it  had 
never  been  applied  before,  that  is,  to  spent  and  refuse  madder,  which 
was  wholly  lost  before,  and  he  thereby  produced  a  new  manufacture. 

Pollock,  C.  B. — In  my  opinion  it  is  not*a  new  manufacture.  Garan- 
cine is  the  same  thing  produced  from  spent  madder,  as  garancine  pro- 
duced from  fresh  madder.  The  process  is  perfectly  old ;  the  product  is 
perfectly  old ;  the  thing  upon  which  the  process  is  to  be  applied  is  old ; 
indeed,  I  do  not  see  any  novelty  in  the  invention  at  all. 

W.  H.  Watson  (after  intimating  that  he  desired  to  obtain  the  learned 
Judge's  opinion  with  the  view  of  tendering  a  bill  of  exceptions). — I  will 
call  your  Lordship's  attention  to  the  specification.  What  I  submit  is 
there  described  as  a  discovery  is  not  the  process  at  all. 

Pollock,  C.  B. — It  is  the  process  as  applied  to  spent  madder. 

W.  H,  Watson  (after  reading  the  claim  contained  in  the  specifica- 
tion).— What  the  patentee  claims  is  the  production,  by  an  old  process, 
of  that  colouring  matter  called  garancine  from  that  from  which  it  had 
never  been  produced  before,  viz.  from  spent  madder.  That  is  the  mean- 
ing of  the  specification;  and  what  is  that  more  or  less  than  this,  that, 
whereas  the  process  of  obtaining  garancine  by  means  of  heat  and  sulphu- 
ric acid  is  old,  I  extract  that  from  an  article  *from  which  it  has  r*i  aqa 
never  been  extracted  before  ?     That  is  the  application  of  an  old  *■ 
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process  to  produce  a  new  manufacture.  Suppose  he  had  taken  bricks, 
and,  by  the  application  of  an  old  process,  that  is  to  say,  by* the  applica- 
tion of  heat  and  acid,  he  could  extract  garancine  from  bricks,  it  is  quite 
clear  that  the  process  is  old,  but  that  the  manufacture  is  new ;  Crane  t. 
Price,  4  M.  k  G.  580,  and  the  case  respecting  Nuntz's  Patent.(a) 

Pollock,  C.  B. — In  Crane  v.  Price  the  patent  was  upheld  on  the 
ground  of  the  result  being  a  new  manufacture.  It  was  a  species  of  iron. 
There,  to  some  extent,  a  sort  of  specific  difference  was  pointed  out 
between  that  iron  and  other  iron.  The  case  of  Crane  v.  Price  has  been 
very  much  questioned  in  this  Court ;  very  much  indeed. 

W.  H.  Watson. — In  Darcy  v.  Allen,  Noy,  Rep.  182,  it  is  laid  down, 
that  where  any  one,  by  his  own  industry  or  invention,  brings  a  new  trade 
into  the  realm,  he  may  have  a  patent.  In  this  case,  the  plaintiff  has 
introduced  a  new  trade — a  new  manufacture  into  the  country. 

Pollock,  G.  B. — That  is  the  whole  question.  Suppose  a  man  disco- 
vered a  new  process,  by  which  fresh  ore  could  be  made  to  yield  a  much 
larger  proportion  of  metal  than  it  ever  yielded  before ;  could  a  man  take 
out  a  patent  for  applying  that  to  the  old  ore  that  was  lying  by  the  side 
of  the  manufactory,  that  had  been  considered  to  have  yielded  all  its 
metal,  but  which,  being  subjected  to  this  new  process,  would  yield  a  great 
deal  more  ?     I  think  not.     It  is  precisely  the  same  thing  as  this. 

W.  H.  Watson. — That  case  is  nearly  the  same  as  the  present,  but  it 
is  an  undecided  case.  But,  suppose  that,  by  a  process,  metal  could  be 
♦10311  extracte<*  fr°m  fresn  ore>  an<*  that  *had  been  known  before,  and 
that  certain  refuse  ore  had  existed  which  was  supposed  to  be 
utterly  useless,  and  that,  by  the  application  of  that  process,  a  valuable 
metal  was  produced  from  that  refuse  ore,  that  would  be  a  new  manufac- 
ture. It  would  be  producing,  from  that  which  was  utterly  valueless  and 
useless  before,  an  article  beneficial  to  the  public. 

Pollock,  C.  B. — The  invention  in  this  case  is  nothing  more  than  this  : 
a  process  is  discovered,  by  which  you  get,  say,  fifty  per  cent,  of  colour- 
ing matter  from  madder.  By  common  boiling,  you  only  get  twenty  pel 
cent,  of  the  colouring  matter ;  and  it  needs  no  invention  to  enable  an* 
one  to  see  that,  if  you  apply  the  superior  process  to  madder  which  has 
been  merely  boiled,  you  may  get  the  remaining  thirty  per  cent,  of  colour- 
ing matter  in  the  same  way  as  you  might  have  got  the  whole  fifty  per 
cent,  from  the  fresh  madder. 

W.  H.  Watson. — Fresh  madder  and  spent  madder  are  two  different 
things.  Spent  madder  was  altogether  a  refuse,  and  supposed  to  be  inca- 
pable of  producing  garancine.  It  was  always  supposed  that  some  means 
might  be  found  out  for  producing  garancine  from  this  refuse,  but  nevei 
were  found  out  until  invented  by  the  plaintiff. 

Pollock,  G.  B. — I  am  very  glad  that  the  plaintiff  intends  to  take  the 
case,  by  bill  of  exceptions,  into  a  court  of  error.     Before  coming  into 

(a)  Not  reported. 
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court,  I  was  fortunately  enabled  to  have  the  assistance  of  three  of  the 
learned  Judges  of  this  Court,  and  they  are  all  of  the  same  opinion  a9  I 
am  on  this  subject 

Cowling  and  Webster  also  addressed  the  learned  Judge,  and  cited 
Crane  v.  Price,  4  M.  &  G.  580,  Be  Rosere  v.  Farrie,  5  Tyr.  393,  Heath 
v.  Unwiny  13  M.  &  W.  583,  Muntz  v.  Fo*ter,(a)  Stephen*  v.  Keating, 
2  Exch.  Rep.  772. 

♦Pollock,  C.  B. — It  appears  to  me  that  none  of  the  cases  r+1ftn9 
cited  directly  apply  to  the  present ;  and  I  do  not  think  that  any  L 
one  of  them  raises  the  question  which  has  been  discussed,  so  clearly  and 
distinctly  as  the  present.  I  am  glad  that  the  question  is  raised,  so  as 
to  leave  no  doubt  as  to  the  conclusion  to  which  I  have  come,  be  it  right 
or  be  it  wrong,  and  so  as  to  prevent  any  miscarriage  on  the  argument  of 
the  subject  hereafter.  Crane  v.  Price  is  the  only  case  that  in  any 
degree  approaches  the  present;  all  the  others  are  cases  in  which  there 
was  some  novelty  in  the  process,  and  so,  indeed,  there  was  in  Crane  v. 
Price.  In  the  course  of  his  judgment  in  that  case,  Tindaly  C.  J., 
stated,(6)  "It  was  objected,  in  the  course  of  the  argument,  that  the 
quantity  or  degree  of  invention  was  so  small,  that  it  could  not  become 
the  subject  of  a  patent ;  that  the  person  who  had  procured  a  license  tc 
use  the  hot  air  blast,  under  Neilson's  patent,  had  a  full  right  to  subject 
to  that  blast  coal  of  any  nature  whatever,  whether  bituminous  or  stone 
coal."  But  it  was  proved,  in  that  case,  that,  in  point  of  fact,  the  pro- 
cess claimed  by  the  plaintiff  never  had  been  performed  before.  In  the 
present  case,  nothing  can  be  more  plain  than  what  was  admitted  by  the 
.witness  when  it  was  put  to  him.  He  says,  this  invention  is  neither  more 
nor  less  than  this: — Supposing  a  person  has  got  a  patent  for  using 
Papin's  digester  to  get  all  the  gelatine  that  can  be  abstracted  from  fresh 
bones,  somebody  finds  that  the  bones  which  have  been  merely  subjected 
to  the  common  process  of  boiling  have  a  great  deal  of  gelatine  in  them, 
and  he  says,  I  will  apply  Papin's  digester  to  these  bones,  and  I  will  get 
the  balance  of  gelatine  that  is  left  by  the  common  imperfect  process. 
That  was  the  description  of  the  witnesses,  which  seems  to  me  to  bring 
the  question  to  the  clearest  point  of  fact  that  can  very  well  be  presented. 
Crane  v.  Price  is  distinguishable  from  this  by  there  really  being  some 
difference.  Here  there  is  none.  A  person  *discovers  a  process  r*i()oo 
by  which  he  can  get  from  fresh  madder  a  large  quantity  of  an 
article,  which  I  must  now  take  to  be  well  known,  called  garancine. 
Somebody  applies  precisely  that  same  process  to  madder  that  has  been 
merely  boiled.  There  is  no  magic  in  a  name,  or  in  any  language  that 
could  be  used.  The  boiling  of  madder  gets  out  only  some  of  it.  This 
process  gets  out  the  rest  of  it ;  and,  in  my  opinion,  in  point  of  law,  if 
the  matter  is  reduced  to  that,  you  cannot  take  out  a  patent  for  using  a 
perfectly  known  process  to  get  the  residue  of  an  article  from  a  material 

(a)  Not  reported.  (b)  4  M.  A  G.  605 
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which  is  known  to  furnish  it,  the  process  being  one  bj  which  yon  could 
get,  in  the  first  instance,  more  or  the  whole  of  the  article,  and  bj  your 
ase  of  the  process,  you  merely  get  the  residue  which  the  common  pro- 
cess left  behind.  I  think  all  the  instances  that  I  have  alluded  to  apply 
distinctly  to  this.  The  case  that  was  put  last  night,  and  which  was 
adopted  by  the  witness  in  giving  his  answer,  clearly  applies  to  it.  If  it 
was  discovered  that  bones,  in  a  certain  state,  found  in  old  caves  had 
some  gelatine  left  in  them,  I  do  not  think  you  could  take  out  a  patent 
for  getting  gelatine  out  of  them  by  using  Papin's  digester.  If  yon  adopt 
some  new  process,  then  you  may  do  it.  In  the  article  of  tea,  this  is 
precisely  the  same  thing.  It  might  be  possible  to  make  that  argument 
to  some  extent  not  so  grave  and  dignified  as  the  one  that  is  immediately 
before  us ;  but  I  am  clearly  of  opinion,  that  if  theine  were  an  article 
made  from  fresh  tea,  a  person  would  not  take  out  a  patent  for  using 
precisely  the  same  process  to  tea  leaves  that  had  been  subject  to  the 
common  infusion,  and  only  given  out  a  portion  of  their  virtue.  So,  with 
respect  to  coffee ;  if  there  were  a  process  of  getting  caffeine,  and  if  the 
same  process  precisely  be  applied  to  coffee  grounds,  for  the  purpose  of 
getting  the  residue  of  the  caffeine,  I  do  not  think  a  patent  could  be  taken 
out  for  that.  There  is  no  magic  in  calling  this  spent  madder.  It  is 
madder  that  has  undergone  a  process  by  which  its  whole  virtues  are  not 
extracted.  It  appears  to  me,  that  that  is  precisely  the  same  as  if  you 
♦10341  *aPP^e^  a  Proce8S  t0  grapes  already  imperfectly  squeezed,  by 
which  you  squeezed  a  little  more  juice  out  of  them  than  was 
formerly  done ;  I  do  not  think  you  could  have  a  patent  for  that — for  see 
what  it  would  lead  to : — if  a  person  in  manufacturing  districts,  where 
they  extract  metal  from  certain  ores,  were  to  find  that  by  applying  a 
process  to  an  ore  you  could  get  ten  per  cent,  more  of  the  metal,  and  it 
then  became  worth  working  the  refuse  that  might  stand  around  in  heaps 
covering  many  acres,  possibly  it  would  be  just  worth  while  to  work  that 
over  again  by  the  new  process,  I  am  clearly  of  opinion  that  no  stranger 
could  step  in  and  say,  Now,  I  will  have  a  patent  for  using  your  process, 
which  you  have  given  to  the  public ;  I  will  have  a  patent  for  using  it  to 
this  old  rubbish,  because  it  may  yield  some  ore.  I  do  not  think  that 
would  do.  It  appears  to  me,  that  so  far  from  the  public  benefit  being 
consulted  by  that,  the  argument  tends  precisely  the  other  way.  It 
seems  to  me,  therefore,  that,  these  facts  being  before  me,  and  being 
ascertained  to  be  such  as  I  have  stated,  I  ought  to  direct  the  jury  in 
point  of  law  upon  the  fifth  plea,  "  that  the  said  alleged  invention  was 
not  and  is  not  any  manner  of  manufacture  for  which  letters  patent  could 
lawfully  be  granted,  according  to  the  true  intent  and  meaning  of  the 
statute  in  such  case  made  and  provided.*' 

Verdict  for  the  plaintiff  on  the  second,  third,  and  fourth  pleas ; 
for  the  defendants,  upon  the  fifth  and  sixth  pleas ;  and  the 
jury  discharged  from  giving  any  verdict  upon  the  first  plea. 
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W.  H.  Watson   Cowling,  and  Webster,  for  the  plaintiff. 
S  Martin,  Cleaiby,  and  Hindmarch,  for  the  defendants. 
[Attorneys — Milne  $  Parry,  and  Hill  $  Heald.] 
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On  the  trial  of  ma  indictment  on  the  stat  1  Viet 
c  85,  for  using  an  instrument  with  intent  to 
procure  the  miscarriage  of  a  woman,  it  is  im- 
material whether  the  woman  was  actually 
pregnant  or  not    Beg.  v.  Qoodehild,        293 

ABSTRACT  OF  TITLE. 
£m  Vendor  ard  Purchaser. 


stat.  7  Will.  4  A  1  Vict.  c.  85.     Reg.  v.  Boh 
croft,  ul 

4.  Boys  under  the  age  of  fourteen  had  connexion 
with  a  girl  aged  nine.  They  were  indicted  for 
an  assault  The  jury  found  them  "  guilty, 
the  child  being  an  assenting  party,  but  that, 
from  her  tender  years,  she  did  not  know  what 
she  was  about  :M—Hdd,  that  this  was  not  an 
assault,  and  that  the  boys  were  improperly 
convicted.     Beg  v.  Bead,  957 

ACCESSORY  AFTER  THE  FACT. 
See  Murder,  14. 


ABUSING  FEMALE  CHILDREN. 

1.  In  a  ease  of  carnally  knowing  and  abusing 
a  girl  under  ten  years  old,  it  appeared,  on  an 
application  on  the  part  of  the  prosecution  to 
postpone  the  trial,  that  the  girl  was  only  six 
years  old,  and  by  reason  of  her  age  quite  in- 
competent to  take  an  oath : — Held,  that  the 
trial  ought  not  to  be  postponed  in  order  ihat 
the  child  might  be  instructed  as  to  the  nature 
of  an  oath,  but  that  there  might  be  cases  of 
children  of  more  matured  intellect,  e.  g.  of 
ten  or  twelve  years  old,  who  might  be  from 
neglected  education  incapable  of  being  sworn, 
in  which  such  a  postponement  might  he 
proper.    Beg.  v.  NiehoUu,  246 

2  Where,  in  such  a  case,  the  child,  from  her 
tender  age,  was  incompetent  to  be  sworn,  the 
Judge  would  not  receive  evidence  of  what  the 
child  stated  to  her  mother  shortly  after  the 
alleged  offence  took  place,  nor  allow  the  mother 
to  prove  that  the  child  mentioned  to  her  the 
name  of  any  particular  person.  Ibid. 

ft.  Semble,  that  on  an  indictment  for  carnally 
knowing  and  abusing  a  female  child  under  the 
age  of  ten  years,  which  does  not  charge  any 
assault,  the  prisoner  cannot  be  convicted  of 
an  assault  under  the  11th  section   of  the 
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ACCESSORY  BEFORE  THE  FACT. 
See  Indictment,  3.— Murder,  14, 15. 

ACQUITTAL. 
See  Nolle  Prosequi,  1.— Trespass,  1,  2. 

1.  In  an  action  of  trespass  against  three  who 
had  all  jointly,  and  by  one  attorney,  pleaded 
"not  guilty  by  statute,"  the  Judge  at  Nisi 
Prius  would  not  on  the  application  of  the 
plaintiff's  counsel,  allow  one  of  the  defendants 
to  be  acquitted  immediately  after  the  jury 
were  sworn,  in  order  that  he  might  be  called 
as  a  witness  for  the  plaintiff,  it  being  stated 
by  the  defendant's  counsel  that  he  appeared 
for  all  the  defendants,  and  objected  to  such 
acquittal.     Spencer  v.  HarrUon,  429 

2.  Where  it  appears  to  the  Court  that  one  of 
several  defendants  has  been  joined  in  the  action 
merely  to  exclude  bis  evidence,  it  will  direct 
a  verdict  to  be  entered  for  him  at  the  close  of 
the  plaintiff's  case.    Nielau  v.  Hanny,      710 

ADDRESSING  THE  JURY. 

Where  counsel  for  a  defendant  opens  facts  to  tne 

jury,  hut  does  not  go  into  any  evidence,  the 

counsel  for  the  plaintiff  has  not  an  absolute 

right  to  reply,  but  it  is  in  the  discretion  of 
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1038 


AMENDMENT. 


ARREST. 


the  judge ;  the  object  of  allowing  a  reply  in 
such  cases  being,  that  injustice  should  not  be 
done  by  facts  being  improperly  opened,  when 
the  defendant's  counsel  has  no  intention  of 
proving  them.     Naieh  v.  Brown,  219 

ADMINISTERING  CANTHARIDBS. 
See  Assault,  5. 

ADMINISTERING  POI80N. 
A.  administered  two  cocculus  indicus  berries, 
entire  in  the  pod,  to  a  child,  with  intent  to 
murder  the  child.  The  kernel  is  a  poison; 
the  pod  is  not,  and  will  not  dissolve  in  the 
stomach,  and  they  were  therefore  harmless : 
— Held,  to  be  an  administering  of  poison  with 
intent  to  murder,  within  the'  stat  1  V^ct  c 
85,  s.  2.     Beg.  v.  Cluderoy,  "     907 

ADMINISTRATRIX  SUING  FOR  DEATH 

CAUSED  BY  NEGLIGENCE. 

See  Negligence,  1,  2. 

ADMIRALTY. 
See  Indictment,  1,  2. — Murder,  1. 

AFFIDAVIT. 
Whether,  in  an  affidavit,  the  description  of  the 
deponent  at  the  commencement  of  it  is  a  part 
of  what  he  swears: — Queer et   Beg.  v.  Chap- 
man, 846 

AGENT. 
See  Contract,  1,  2. 

AGREEMENT. 
See  Evidence,  19. 

ALIEN. 

See  Jury  de  Mkdietate  Lingujb. — 

Murder,  1,  2. 

AMENDMENT. 

See  Bill  of  Exchange,  9, 10. — Ejectment,  1. 
— Pleading,  1. — Variance. 

1.  The  enactments  for  allowing  amendments  at 
Nisi  Prius,  were  intended  to  meet  variances 
arising  from  mere  slips  or  accidents,  and  do 
not  extend  to  a  case  in  which  the  party  has 
intentionally  and  designedly  framed  his  plead- 
ing in  a  manner  which  gives  rise  to  the 
objection.  Thus,  if  a  plaintiff  declaring  on  a 
deed  recites  it  according  to  what  he  contends 
is  its  legal  effect,  and  the  judge  should  bold 
that  that  is  not  the  legal  effect  of  the  deed, 
this  would  not  be  such  a  variance  as  should  be 
amended  at  Nisi  Prius.    Bovoere  v.  Nixon,  372 

2.  Where  a  cause  had  been  made  a  remanet* 
but  there  was  no  respite  of  the  award  autho- 
rising the  issue  of  the  jury  process : — Held, 
that  the  Court  would  order  the  error  to  be 


amended  before  the  ensuing  term,  and  pro- 
ceed at  once  with  the  trial     Ward  v.  Bottom, 

659 
ANNUITY. 
If  an  annuity  be  granted  out  of  land,  with 
power  to  the  grantee  and  bis  assigns,  in  case 
the  annuity  be  in  arrear,  to  enter  and  retain 
possession  of  the  land  until  payment,  and  the 
grantee  enter  for  non-payment  of  the  an- 
nuity, and  die  in  possession  of  the  land,  the 
arrears  being  still  unpaid : — Semble,  that  the 
executor  of  the  grantee  takes  such  an  interest 
in  the  land  as  will  entitle  him  to  maintain 
an  ejectment    Doe  d.  Sugden  v.  Wearer,  7*4 

ANSWER  IN  CHANCERY. 
wee  Evidence,  26. 

APPOINTMENT. 
See  Embezzlement,  3,  4. 

APPREHENSION. 
See  Night  Poaching,  2,  S. 

APPRENTICE. 

1.  A  sum  of  991. 19*.  was  paid  as  an  apprentice 
fee,  and  was  stated  as  the  consideration  in  the 
indenture.  Contemporaneously  with  the  in- 
denture, a  written  agreement  was  made  be- 
tween the  master  and  the  apprentice's  uncle, 
that  the  latter  should  pay  150/.  more,  for  the 
board  of  the  apprentice  during  the  term,  54M. 
of  which  was  paid,  and  notes  given  for  the 
residue.  This  was  not  stated  in  the  inden- 
ture : — Held,  that  the  consideration  was  truly 
stated,  and  that  the  indenture  was  not  Toid, 
under  the  stat.  8  Ann.  e.  9.  Hankine  v.  CtmU 
ierbuck,  Slfc 

2.  Semble,  that  if  parties  choose  to  divide  their 
contracts,  so  as  to  lessen  the  amount  of  stamps, 
they  may  legally  do  so.  Ihid. 

3.  Form  of  plea.  Ibid. 

ARREST. 

1.  A  barrister  of  the  Home  Circuit  had  attended 
the  assises  at  Hertford  and  at  Chelmsford, 
which  latter  assizes  had  ended  on  Friday, 
the  6th  of  March.  On  Monday,  the  9th  of 
March,  the  commission-day  at  the  next  town 
(Maidstone),  but  before  the  commission  was 
opened  there,  he  was  arrested  at  his  own 
house,  six  miles  from  London,  on  a  cop*** 
utlagatum,  he  having  retainers  in  caeca  at 
Maidstone  -.—Held,  that  he  was  entitled  to  be 
discharged,  as  being  a  barrister  on  the  cr-- 
ouit  Semble,  that  for  this  purpose  a  capiat 
utlagatum  is  to  be  considered  as  civil  process. 
The  Cate  of  the  Sheriff  of  Kent,  197 

2.  A  barrister  of  the  Oxford  Circuit  had  attended 
Court  as  a  barrister  at  the  Abingdon  and  the 
Oxford  Assises.  The  latter  assizes  concluded 
on  the  25th  of  July,  and  tho  commission-day 
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ftt  the  next  town  (Worcester)  wm  the  27th  of 
July.  The  barrister  was  taken  on  a  ca.  so.  at 
Oxford,  on  the  26th  of  July  .—Held,  that  be 
was  entitled  to  be  discharged,  as  being  a 
barrister  on  the  circuit 

Held  also,  that  a  circuit  is  continuous  from  its 
commencement  to  its  termination. 

Meld  also,  that  the  fact  that  the  barrister  had 
bo  brief  at  Abingdon  or  Oxford  was  immaterial 
with  respect  to  his  discharge. 

Held  also,  that  the  fact  that  he  was  not  in  the 
habit  of  attending  the  Worcester  AsBitee,  and 
that  he  made  no  affidavit  that  be  intended  to 
do  so  on  the  present  circuit,  was  also  imma- 
terial to  his  discharge.  The  Case  of  the  She- 
riff of  Oxfordshire,  #200 

ARSON. 
See  Evidences,  7. 
A.  was  indicted,  on  the  stat  1  Vict  c.  89,  s.  3, 
for  the  capital  offence  of  setting  fire  to  B.'s 
dwelling-bouse,  B.  being  therein.  A.  had  set 
fire  to  an  out-house  under  the  same  reof  as 
the  dwelling-house,  and  the  fire  communicated 
to  the  dwelling-bouse  and  burnt  it  At  the 
time  that  A.  set  fire  to  the  out-house  B.  was 
in  the  dwelling-house,  but  had  left  it  before 
the  fire  reached  the  dwelling-house : — Held, 
that  the  capital  charge  could  not  be  sustained, 
as  B.  was  not  in  the  house  at  the  time  it  was 
on  fire,  and  that  the  prisoner  could  not  be  con- 
victed of  the  transportable  offence,  under  sect 
3  of  that  statute,  as  the  indictment  did  not 
charge  the  offence  to  have  been  committed 
with  intent  to  defraud  or  injure  any  one. 
Reg.  v.  Fletcher,  215 

ASSAULT. 

See  Abusing  Female  Children,  3,  4.— Dbbr- 
Kebpeb. — Pleading,  1. — Rape,  2. 

1.  An  indictment  for  robbery  charged  that  A. 
and  B.  together  assaulted  C,  and  robbed  him 
of  his  watch.  At  the  trial  C.  did  not  appear, 
and  there  was  no  evidence  of  the  felony :  but 
a  witness  saw  C.  on  the  ground  on  the  night 
in  question,  and  several  persons  round  him 
abusing  him,  and  this  witness  saw  A.  strike 
C.  The  jury  convicted  A.  of  an  assault,  but 
said  that  they  were  not  satisfied  that  A.  bad 
any  intent  to  rob  C.  The  fifteen  Judges 
held  the  conviction  right,  and  held  that  the 
11th  section  of  the  stat  1  Vict  c.  85,  applies 
wherever  the  indictment  charges  an  assault, 
and  the  jury,  negativing  the  felony,  find  guilty 
of  the  assault :  provided  always,  that  the  find- 
ing be  in  respect  of  that  very  same  act  which 
the  Crown  seeks  to  make  felonious ;  identity 
being  the  question,  and  not  the  intention  of 
the  prisoner  to  commit  a  felony.  Beg.  v. 
Birch  and  Hardy,  193 

2.  If,  on  the  trial  of  an  indictment  for  robbery 


with  violence,  the  robbery  be  not  proved,  the 
prisoner  cannot  be  found  guilty  of  the  assault 
only,  under  7  W.  4  <fc  1  Vict  c.  85,  s.  11,  un- 
less it  appear  that  such  assault  was  committed 
in  the  progress  of  something  which,  when 
completed,  would  be,  and  with  intent  to  com- 
mit, a  felony.     Reg.  v.  Greenwood,  33W 

3.  A  prisoner,  indicted  for  manslaughter,  was 
proved  to  have  assaulted  the  deceased  some 
time  before  her  death ;  but  the  surgeon  who 
examined  the  deceased  after  death  was  of 
opinion,  that  her  death  was  owing  entirely 
to  natural  causes  : — Held,  that,  in  such  a  case, 
the  jury  could  not  find  the  prisoner  guilty  of 
an  assault  under  7  Wilt  4  k  1  Vict  c.  85,  s. 
11.     Reg.  t.  Connor,  518 

4.  A.,  B.,  and  C.  were  indicted  for  having  rob- 
bed and  beaten  D.  A.  knocked  D.  down,  and 
it  was  imputed  that  B.  and  C.  stole  his  property 
from  his  pockets  i—Held,  that  if  B.  and  C. 
stole  the  property,  and  A.  did  not  participate 
in  the  robbery,  A.  could  not  be  convicted  of 
an  assault,  as  the  assault  committed  by  him 
was  an  independent  assault,  unconnected  with 
the  robbery,  but  that  if  the  jury  thought  that 
D.  was  not  robbed  by  any  of  the  prisoners, 
but  had  been  assaulted  by  all  of  them,  they 
might  find  all  guilty  of  the  assault  Reg.  v. 
Harnett,  594 

5.  A.  put  cantharides  into  rum,  and  gave  it 
to  B.  to  drink.  B.  drank  it,  not  knowing  that 
the  cantharides  was  in  the  rum,  and  became 
ill : — Held,  that  A.  was  neither  indictable  for 
an  assault,  nor  for  a  misdemeanour  at  common 
law.     Beg.  v.  Hanson,  912 

6.  Prosecutrix  and  witnesses  were  bound  by  re- 
cognisance to  appear  against  a  prisoner  at  the 
assizes,  on  a  charge  of  felony.  By  the  advice 
of  counsel,  instead  of  an  indictment  for  felony, 
an  indictment  was  preferred  for  a  misdemean- 
our at  common  law,  on  which  no  costs  could 
be  allowed.  The  judge  made  an  order  for  the 
expenses  of  the  attendance  of  the  prosecutrix 
and  witnesses.  Ibid. 

ASSUMPSIT. 
See  Contract. — Pleading,  2. 

ATTESTING  WITNESS. 
See  Evidence,  22. 

ATTORNEY. 
See  Forgery,  5,  6. — Railway,  8. 
1.  In  an  action  by  A.  and  B.,  who  were  attor- 
neys, against  surveyors  of  highways  of  a 
parish,  for  business  done  in  procuring  an  order 
of  magistrates  to  divert  highways  in  the  parish, 
and  on  an  appeal  against  that  order,  it  ap- 
peared that  A.  and  B.,  in  their  bill,  charged 
for  drawing  a  resolution  of  a  parish,  meeting 
held  before  the  order  was  applied  for,  which 
resolution  stated  that  the  order  was  tto  be 
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applied  for  '*al  the  instance  and  at  the  expense 
of  the  B.  and  O.  Railway  Company  :"—Held, 
that  A.  and  B.  mast  be  considered  to  hare 
undertaken  the  business  on  those  terms,  unless 
there  was  an  express  employment  of  them  by 
the  defendants,  and  on  their  credit,  of  which 
there  ought  to  be  direct  proof.  Spurrier  ▼. 
Allen,  210 

2.  A  member  of  a  committee,  formed  for  the 
purpose  of  promoting  an  improvement  bill  in 
Parliament,  is  not  liable  to  the  solicitor  of  the 
committee,  for  work  done  by  him  for  the 
committee  as  such  solicitor,  before  he  became 
a  member  of  the  committee.  Bremner  v.  Cham- 
berlayne,  560 

3.  If  the  attorney,  of  a  lessor,  who.  is  not  attor- 
ney for  the  lessee,  prepare  the  lease,  the  lessor 
is  the  person  liable  to  pay  the  attorney  for  it, 
and  the  lessor  can  recover  over  against  the 
lessee;  and  this  is  so  whether  the  lessee  takes 
up  the  lease  or  refuses  to  do  so.  Baker  v. 
Meryweaiher,  737 

4.  A.  applied  to  his  attorney,  who  was  not  attor- 
ney of  B.,  to  prepare  an  assignment  of  a  lease 
to  B.  The  attorney  recommended  an  under- 
lease, to  which  A.  objected,  as  being  more 
expensive  : — the  attorney  said,  "  Ton  won't 
have  to  pay  it,  for  the  lessee  always  pays  for 
the  lease."  A.  gave  instructions  for  an  under- 
lease, and  bis  attorney  prepared  it,  but  B. 
would  not  take  it  up  or  pay  for  it : — Held,  that 
A.  was  liable  to  his  attorney  for  the  expenses 
of  preparing  the  underlease.  Ibid. 

6.  If  an  action  be  brought  on  an  attorney's 
bill,  and  (after  action  brought)  it  be  taxed,  on 
the  application  of  the  defendant,  without 
anything  being  inserted  in  the  order  to  tax  as 
to  the  question  of  liability : — Semble,  that  the 
defendant  could  not  afterwards  deny  his  lia- 
bility ;  but,  if  in  the  order  power  was  reserved 
to  the  defendant  to  amend  his  pleas  after  the 
taxation,  be  might  still  deny  Mb  liability  by 
so  pleading  as  to  raise  that  question.       Ibid. 

AUTREFOIS  ACQUIT. 
See  Rapk,  2. 

BANKER'S  CHEQUE. 
See  Bill  of  Exchange,  5. 

BANKRUPT. 
See  Evidence,  27.— Witness,  8. 

1.  The  felony  of  not  surrendering  at  a  district 
court  to  a  fiat  in  bankruptcy  under  the  stat 
5  k  6  Vict  c.  122,  s,  32,  is  committed  at  the 
place  where  the  district  court  is  situate ;  and 
an  indictment  for  this  offence  cannot  be  sus- 
tained in  a  different  county  in  which  the  per- 
son was  a  trader,  or  in  which  he  committed 
an  act  of  bankruptcy.     Reg.  v.  M'dner,       310 

2.  A  fiat  in  bankruptcy  had  issued  against  J.  D., 
directed  to  the  district  court  of  bankruptcy  at 


M.,  where  there  were  two  commissioners,  Mr. 
J.  and  Mr.  8.,  to  whom  the  fiats  were  allotted 
in  rotation.  This  fiat  was  allotted  to  Mr.  J. 
The  Court  was  all  in  one  building,  and  the 
name  of  the  commissioner  to  whom  each  fist 
was  allotted  was  posted  up  at  the  court.  The 
summons  granted  by  Mr.  J.  for  the  surrender 
of  J.  D.,  called  on  him  to  surrender  "  at  the 
district  court  of  bankruptcy  in  M.w  It  wai 
proved  that  he  did  not  surrender  to  Mr.  J., 
either  at  the  M.  court  or  any  where  else  :— 
Held  sufficient  proof  of  non-surrender,  without 
showing  that  he  did  not  surrender  to  Mr.  &, 
the  other  commissioner : — Held,  also,  that  the 
summons  was  good,  although  it  did  not  ex- 
pressly inform  the  prisoner  that  the  fiat  had 
been  referred  to  the  M.  district  court  of  bank- 
ruptcy, and  did  not  contain  an  allegation  that 
the  prisoner  had  been  duly  adjudged  a  bank- 
rupt at  that  court     Reg.  v.  Dealtry,  521 

3.  Where,  in  an  action  by  the  assignees,  the 
bankrupt  was  not  called  as  a  witness,  but  a 
witness  was  examined  as  to  certain  statements 
of  the  bankrupt  with  respect  to  his  affaire  :— 
Held,  that  the  evidence  was  admissible.  Bel- 
cher v.  Brake,  ttS 

4.  Where  a  creditor  under  the  fiat  was  produced 
as  a  witness : — Held,  that  his  evidence  was 
inadmissible.  Ibid. 

BARON  AND  FEME. 
See  Coverture. — Husband  and  Wits. 

BARRISTER. 
See  Arrest. 

BASTARDY. 
See  Filiation  (Order  op). 

BEGIN  (RIGHT  TO). 
See  Coverture,  1,  5. — Replication,  1. 

BIGAMY. 

1.  In  a  case  of  bigamy,  where  the  first  marriar* 
was  solemnised  in  a  chapel,  it  is  necessary  to 
show  either  that  the  chapel  was  one  in  which 
banns  had  been  usually  published  before  the 
stat  26  Geo.  3,  c.  33,  or  that  the  chapel  wai 
built  and  consecrated  after  that  act,  and  be. 
fore  the  etat  6  Geo.  4,  c  92 ;  and  proof  that 
marriages  have  been  solemnised  there  for  the 
last  twenty  years  is  not  sufficient  for  this  pur- 
pose.    Reg.  v.  Bowen,  227 

2.  In  a  case  of  bigamy  there  ought  to  be  some 
proof  of  the  first  marriage  beyond  the  merr 
statements  of  the  prisoner  while  in  custody. 
therefore,  where  a  man  went  to  a  polioe-statioa 
and  stated,  that  he  had  committed  bigamy 
and  when  and  where  the  first  marriage  took 
place,  and  while  in  custody  signed  a  statement 
to  the  same  effect,  the  judge  thought  this, 
though  tome  evidence  of  the  first  marriage, 


BILL  OF  EXCHANGE. 


CARRIER. 


K-n 


was  not  sufficient,  and  so  told  the  jury.  Beg. 
Daniel  Flaherty,  782 

BILL  OP  EXCHANGE. 

1.  In  assumpsit  on  a  bill  of  exchange  by  endorsee 
against  acceptor,  the  defendant  pleaded  non 
.issumpsit . — Held,  that  the  cause  could  not  be 
tried  on  this  plea,  and  the  jury  being  sworn, 
the  plaintiff  took  a  verdict  for  the  amount  of 
the  bill  and  interest,  without  calling  any  wit- 
ness, but  the  bill  was  put  in,  and  it  was  held, 

that  the  defendant's  handwriting  of  the  ac- 
ceptance was  admitted  on  the  record.  Neale 
v.  Proctor,  456 

2.  It  the  holder  of  a  dishonoured  bill  sends  a 
messenger  once,  in  due  time  and  during 
business  hours,  to  the  place  of  business  of  a 
party  who  is  entitled  to  receive  notice  of  the 
dishonour  of  such  bill,  for  the  purpose  of  giv- 
ing such  notice,  and  there  be  no  one  in  at- 
tendance to  receive  it,  that  is  equivalent  to  a 
verbal  notice  of  dishonour.  Allen  v.  Edmon- 
ton, 547 

3.  Where  an  agent  is  authorised  to  endorse  the 
name  of  his  principal,  he  may  do  so  by  the 
instrumentality  of  a  third  party.  Lord  v. 
Ball,  698 

4.  A  written  acknowledgment  of  a  loan,  accom- 
panied by  an  undertaking  to  repay  it,  cannot 
be  read  in  evidence,  unless  stamped  as  a 
promissory  note.     Graham  v.  Cor,  702 

5.  In  an  action  by  assignees,  proof  that  a  check 
for  a  certain  sum  in  defendant's  favour  was 
drawn  by  the  bankrupt:  upon  their  bankers, 
and  that  the  amount  thereof  was  placed  by 
their  bankers  to  the  defendant's  credit,  is  no 
evidence  to  go  to  the  jury  of  a  loan  of  money 
to  the  defendants  by  the  bankrupts.        Ibid. 

6.  It  is  no  variance  that  an  instrument  described 
in  the  declaration  as  a  promissory  note  pay- 
able to  bearer,  was,  in  fact,  payable  to  the 
maker's  own  order,  and  endorsed  over.  Evi- 
dence of  the  transference  of  such  an  instru- 
ment to  the  plaintiff  is  not  necessary.  Mat- 
ter* v.  BartetU,  715 

7.  The  existence  of  a  blot  after  the  first  en- 
dorsement on  sneb  an  instrument  doeB  not 
render  it  obligatory  on  the  plaintiff  to  prove 
that  there  was  no  special  endorsement    Ibid. 

8.  On  an  issue,  that  a  promissory  note  given 
for  an  illegal  consideration  was  transferred 
to  the  plaintiff  after  it  was  due,  the  onus  pro- 
bandi  that  it  was  transferred  before  it  became 
due  does  not  rest  on  the  plaintiff  Ibid. 

9.  The  Court  will  amend  a  plea,  alleging  that 
a  promissory  note  was  given  "for  money  loBt 
to  one  J.  O.,  by  playing  at  a  certain  illegal 
game,  to  wit,  the  game  of  blind  hookey/'  by 
inserting  the  words  "and  others"  after  "J. 
G."  and  by  substituting  the  word  "  hazard" 
for  "  blind  hookey."  And  the  plea,  as  thus ' 
amended,  is  not  demurrable  for  omitting  the 


names  of  the  parties  to  whom   the  money 

was  lost  Ibid. 

10.  In  a  declaration  by  holder  against  maker  of 

a  check  on  a  banker,  it  was  alleged  that  the 

defendant  had  notice  of  the  dishonour  of  the 

check,  which  was  denied  by  the  plea : — Held, 

that  this  allegation  would  not  be  supported 

by  proof  that  the  drawer  had  no  effects  in 

the  hands  of  the  banker,  although  this,  if 

alleged  in  the  declaration,  would  have  excused 

the  want  of  notice  of  dishonour;   but  on 

I      these  facts  appearing  from  the  opening  of 

I      the  plaintiff's  counsel  at  the  trial,  the  judge 

I      postponed  the  trial,  and  gave  the  plaintiff 

,      leave  to  amend,  on  payment  of  the  costs  of 

J      the  day  and  the  costs  of  the  amendment 

]      Jackeon  v.  Carrington,  750 

!  11.  Where  notice  of  the  dishonour  of  a  bill  was 

given  in  terms  that  implied  the  parties  giving 

the  notice  were  the  holders,  and  the  actual 

holder  afterwards  adopted  them  as  bis  agents : 

— Held,  that  the  notice  was  sufficient, — Quaere  t 

Lyaght  v.  Bryant,  1011 

BROKER. 
See  Withb88,  3. 

BURGLARY. 

On  the  trial  of  an  indictment  for  a  burglary,  it 
appeared  that  adjoining  to  the  prosecutor's 
dwelling-house  was  a  kiln,  one  end  of  which 
was  supported  by  the  end  wall  of  the  dwelling- 
house  ;  and  that  adjoining  to  the  kiln  was  a 

#  dairy,  one  end  of  which  was  supported  by  the 
end  wall  of  the  kiln.  There  was  no  internal 
communication  from  the  dwelling-house  to 
the  dairy,  and  the  roofs  of  the  dwelling-house, 
kiln,  and  dairy  were  of  different  heights  :— 
Held,  that  the  dairy  was  not  a  part  of  the 
dwelling-house,  and  that  a  burglary  could 
not  be  committed  by  breaking  into  it  Reg. 
v.  Higg;  322 

BURNING. 

See  Arson. 

CANTHARIDES  (ADMINISTERING). 
See  Assault,  5. 

CARRIER. 
See  Railway  and  Railway  Company,  9, 10, 11. 

1.  If  in  an  action  against  a  carrier  for  the  loss  of 
a  parcel,  the  defendant  plead  that  it  was  not 
delivered  to  him  to  be  carried,  it  is  sufficient 
for  the  plaintiff  to  show  that  it  was  delivered 
to  a  person  and  at  a  house  where  parcels 
were  in  the  habit  of  being  left  for  this  carrier, 
and  it  is  Immaterial  whether  this  person  was 
paid  any  money  or  not ;  and  in  such  an  ac- 
tion the  person  who  so  left  the  parcel  maybe 
asked,  on  cross-examination,  what  direction 
was  on  the  parcel.     Burrell  v.  North,        680 

2.  Form  of  plea.  Ibid. 
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CHURCH-RATE. 


CONFESSION. 


CASES  RESERVED. 
See  Crown  Cases  Reserved. 

CHATTEL. 
A  railway  ticket  is  a  "  chattel,"  and  the  obtain- 
ing of  it  by  false  pretence  from  a  servant  of 
the  company,  so  as  to  enable  the  holder  to 
travel  on  the  line,  is  an  obtaining  a  chattel 
by  false  pretence,  within  the  stat.  7  k  8  Geo. 
4,  e.  29,  s.  53.    Reg.  v.  Boulton,  917 

CHEATS. 
See  False  Pretence. 

CHECK. 
See  Bill  or  Exchange,  5. 

CHILD  (ABANDONING). 
See  Misdemeanour,  2. 

CHURCH-RATE. 

1.  An  indictment  for  disobedience  of  an  order 
of  justices  for  payment  of  a  church-rate, 
alleged,  in  prefatory  allegations,  that  the  rate 
was  "duly  made,"  "duly  allowed," and  that 
the  defendant  was  "  duly  rated :" — Held,  suffi- 
cient, without  stating  the  facts  which  con- 
stituted the  due  making,  Ac,  because  this 
was  matter  of  inducement  only : — Held  alto, 
that  as,  on  a  sufficient  complaint  on  oath  by 
the  churchwardens,  the  justices  would  have 
had  jurisdiction  to  make  the  order,  these  allega- 
tions were  unnecessary.    Beg.  v.  Bi dwell,  564 

2.  In  such  an  indictment,  it  is  not  necessary 
to  aver  that  the  churchwardens  were  autho- 
rized to  collect  and  receive  the  rate  when 
they  demanded  it,  if  it  be  averred  that  they 
were  so  at  the  time  when  the  defendant  re- 
fused and  neglected  to  pay  it,  which  is  the 
offence ;  nor  is  it  any  valid  objection  to  such 
an  indictment,  that,  in  stating  the  warrant  to 
appear,  it  is  alleged,  that  in  the  warrant,  "  it 
is  recited  as  is  therein  recited/'  as  enough  of 
the  warrant  would  be  stated  without  men- 
tioning the  recital.  Ibid. 

3.  In  such  an  indictment,  an  allegation  that  the 
justice  made  his  warrant,  whereby  he  did  sum. 
mon,  convene,  and  require  the  defendant  to 
appear,  Ac,  sufficiently  shows  that  the  war- 
rant was  addressed  to  the  defendant,  and  it 
is  not  necessary  to  aver  in  the  indictment 
that  the  warrant  was  served  a  reasonable  time 
before  the  day  of  appearance.  Ibid. 

4.  It  is  also  no  objection  that  the  order  is  not 
averred  to  have  any  date ;  neither  is  it  that 
there  is  no  averment  that  the  rate  was  in  force 
when  the  order  was  made,  if  it  be  averred  that 
it  continued  in  force  at  the  time  of  the  indict- 
ment Ibid. 

5.  In  such  an  indictment  it  is  not  necessary  to 
set  out  the  order  verbatim.  Ibid. 

6.  Form  of  indictment  Ibid. 


7.  A  warrant  of  distress  for  church-rate,  whieh 
does  not  specify  the  time  at  which  the  distress 
is  to  be  sold,  is  bad ;  and  the  rescue  of  a  dis- 
tress, taken  under  such  a  warrant,  is  no 
offenoe.     Beg.  v.  Williams,  1001 

COMMENCEMENT  OF  PROSECUTION. 
See  Night  Poaching,  1. 

COMMUNICATION  (PRIVILEGED.) 
See  Libel,  1. 

CONCEALMENT  OF  BIRTH. 
A  woman  who  was  delivered  of  a  child,  which 
died  soon  after  its  birth,  concurred  with  her 
paramour  in  endeavouring  to  conceal  the  birth, 
and  he,  in  consequence  of  her  persuasion,  she 
remaining  in  bed,  took  the  body  and  buried 
it  in  a  field,  intending  thereby  to  conceal  the 
birth : — Held,  that  she  could  be  convicted  of 
endeavouring  to  conceal  the  birth,  under  the 
stat  9  Geo.  4,  c  31,  s.  14,  and  be  of  counsel- 
ling, aiding,  and  abetting  her  in  the  offence, 
under  sect  31  of  the  same  statute.  Beg.  v. 
Bird,  817 

CONFESSION. 
See  Bigamy,  2. 

1.  A.  was  indicted  for  stealing  a  shilling  which 
had  been  previously  marked  and  put  into  a 
till.  A  constable  found  the  shilling  in  his 
possession,  and  asked  him  if  he  had  any 
more  money  of  Mr.  S.'s  about  him.  The 
prisoner  produced  some  half-crowns,  and  then 
made  a  statement: — Held,  that  this  state- 
ment was  not  receivable  in  evidence,  on  the 
ground  that  it  related  to  another  and  dis- 
tinct felony.     Reg.  v.  Butler,  221 

2.  A  married  woman  was  apprehended  on  a 
charge  of  felony,  and  her  husband,  in  the 
presence  of  the  constable,  held  out  an  induce- 
ment to  her  to  confess.  She  then  made  a 
statement : — Held,  that  it  was  not  receivable 
in  evidence,  as  an  inducement  held  out  in 
the  presence  of  the  constable  was  the  same 
in  effect  as  if  it  had  been  held  out  by  him. 
Reg.  v.  laugher,  225 

3.  Where  stolen  goods  are  found  in  a  man's 
house,  and  his  wife  in  his  presence  makes  a 
statement  exonerating  him  and  criminating 
herself,  wmble,  that,  with  respect  to  the  ad- 
missibility of  this  statement  in  evidence 
against  her,  it  may  be  a  question  whether 
the  doctrine  of  presumed  coercion  does  not 
apply.  Ibid* 

4.  A  statement  made  by  a  prisoner  before  sus- 
picion attaches  to  him,  and  before  search 
made,  in  order  to  account  for  his  possession 
of  property,  which  he  is  afterwards  charged 
with  having  stolen,  is  admissible  as  evidence 
for  him.     Reg.  v.  Abraham,  550 

5.  Semble,  that,  before  a  statement  made  by  a 
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prisoner  in  the  presence  of  and  duly  signed 
by  the  committing  magistrate,  can  be  received 
in  evidence  against  him,  proof  mast  be  given 
that  he  was  cautioned  in  the  manner  provided 
by  the  11  A  12  Vict  c.  45,  s.  18,  dehors  any 
declaration  to  that  effect,  contained  in  the  cap- 
tion of  the  statement  itself.  Beg.  v.  Higeon,  769 

6.  In  order  to  exclude  evidence  of  a  prisoner's 
confession,  it  must  appear  affirmatively  that 
some  inducement  to  confess  was  held  out  to 
him,  by  or  in  the  presence  of  some  one  having 
authority.    Beg.  t.  Garner,  920 

7.  In  such  a  case  it  does  not  turn  on  what  may 
have  been  the  precise  words  used,  but  in  each 
case  it  is  for  the  judge  to  consider,  before  he 
receives  or  rejects  the  evidence,  whether  the 
words  used  were  such  as  to  convey  to  the  mind 
of  the  person  addressed  an  intimation  that  it 
will  be  better  for  him  to  confess  that  he  com- 
mitted the  crime,  or  worse  for  him  if  he  does 
not  Ibid. 

8.  If  a  confession  be  received  in  evidence,  it 
not  appearing  that  any  inducement  had  been 
held  out,  but,  at  a  later  period  of  the  trial,  it 
appear  that  such  an  inducement  was  held  out 
before  the  making  of  the  confession  as  would 
render  it  inadmissible,  the  judge  will  strike 
the  evidence  of  the  confession  out  of  his  notes, 
and,  if  there  be  no  other  evidence,  direct  an 
acquittal  Ibid. 

CONTRACT. 

1.  An  auctioneer  entered  into  an  agreement  on 
behalf  of  A.  to  sell  certain  premises  to  B., 
without  having  communicated  to  A.  that  B. 
was  in  treaty  for  such  premises.  A.  had 
himself  previously  sold  the  premises  to  an- 
other party,  and  therefore  could  not  fulfil  the 
contract  so  made  with  B. ;  whereupon  B.  sued 
A.  for  nonfulfilment  of  his  contract : — Held, 
that,  under  these  circumstances,  B.  was  not 
entitled  to  recover  damages  for  the  loss  of  his 
bargain.    Tyrer  v.  King,  149 

2.  If  a  broker  enter  into  a  contract  for  an  un- 
disclosed principal,  the  latter  may  sue  on  such 
contract  in  his  own  name;  and  a  rule  of  the 
Exchange  on  which  the  contract  was  made, 
which  declares  that  a  contract  made  by  a  broker 
for  an  undisclosed  principal  shall  be  regarded 
as  the  contract  of  the  broker  only,  does  not 
control  this  right,  even  although  the  principal 
was  cognisant  of  such  rule.  Humphrey  v. 
Lucae,  1 52 

ft.  The  plaintiffs  declared  on  a  contract  by  the 
defendants  to  purchase  certain  iron  of  the 
plaintiffs,  alleging  a  promise  by  the  defend- 
ants, "  that,  if  the  delivery  of  the  said  iron 
should  not  be  required  by  the  defendants 
->n  or  before  the  30th  day  of  April,  1845,  the 
said  iron  was  to  be  paid  for  by  the  defend- 
ants on  the  day  and  year  last  aforesaid;" 
and  averring  that  the  plaintiffs  had  always 
been  ready  and  willing  to  deliver  the  said 


iron  in  terms  of  the  contract;  that  the  30th 
of  April  was  past  before  the  commencement 
of  the  suit;  but  that  the  defendants  bad  not 
paid  for  the  iron  \—Hela\  first,  that,  under  the 
averment  of  readiness  and  willingness  to 
deliver  the  iron,  the  plaintiffs  were  not  bound 
to  show  that  any  specific  iron  had  been 
appropriated  by  them  for  that  purpose ;  and, 
secondly,  that  the  plaintiffs  were  entitled  to 
recover  on  the  above  contract  the  full  price 
of  the  iron,  and  not  merely  the  damages  which 
they  had  sustained  by  the  defendants'  breach 
of  contract    Dunlop  v.  Orote,  153 

4.  let.  An  endorsement,  written  and  signed 
after  the  agreement  to  which  it  was  annexed, 
purported  to  guaranty  the  performance  of  the 
covenants  and  conditions  of  that  agreement, 
but  there  was  evidence  to  show  that  the  gua- 
rantee was  from  the  first  agreed  on  between 
the  parties: — Held,  that  the  agreement  and 
subsequent  endorsement  formed  but  one  entire 
contract,  and  that,  therefore,  the  latter  did 
not  require  a  separate  consideration. 

2dly.  It  being  part  of  the  agreement  that  the 
plaintiff  should  pay  the  first  instalment  of  a 
certain  sum  on  a  given  day : — Held,  that  a 
verbal  agreement  to  postpone  the  day  was 
sufficient 

Zdly.  It  being  one  of  the  covenants  in  the  agree- 
ment that  the  landlord  of  a  certain  public- 
house  would  accept  the  plaintiff  as  tenant, 
the  declaration  alleged  that  the  landlord  bad 
refused  so  to  accept  him: — Held,  that  the 
plaintiff  was  not  required  to  prove  that  the 
individual  who  acted  as  the  landlord  was  the 
real  owner  of  the  premises  or  his  authorized 
agent     Coldham  v.  Showier,  261 

5.  In  assumpsit  for  the  price  of,  and  the  setting 
up  of,  a  "  fourteen  horse-power  steam-engine," 
"  the  last  instalment  to  be  paid  two  months 
after  its  completion,"  it  appeared  that  the 
degree  of  power  in  the  engine  delivered  was 
not  equal  to  the  power  mentioned  in  the  eon- 
tract,  and  improvements  and  alterations  were 
made  by  the  plaintiff  from  time  to  time  till  the 
action  was  brought: — Held,  1st,  that  common 
counts  would  lie ;  2dly,  that  the  term  "  com- 
pletion" did  not  apply  to  the  mere  making  of 
improvements  and  alterations;  3dly,  that  the 
degree  of  power  of  the  engine  woe  a  material 
part  of  the  contract     Pareone  v.  Sorter,  266 

6.  Where  H.  contracts  to  furnish  R.  with  a  rea- 
sona^  quantity  of  work,  at  a  fixed  rate  of 
wages,  and  R.  is  bound  not  to  work  for  any 
other  person  or  persons  for  a  period  of  seven 
years : — Held  that  there  is  a  mutuality  of  con- 
tract implied,  and  that  H.  would  be  bound  to 
furnish  work  for  the  whole  period  of  seven 
years.     Hartley  v.  Cumminge,  433 

7.  In  an  action  for  work  and  labour,  where 
there  had  been  a  breach  of  contract  on  the 
part  of  the  plaintiff: — Held,  that,  under  the 
common  counts,  be  could  not  recover  a  quaa- 
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tarn  meruit,  nor  prove  that  his  breach  of  con- 
tract arose  from  the  defendant's  default 
Kexcley  v.  Stoke;  435 

8.  A  letter,  setting  forth  the  terms  of  a  contract 
contained  in  another  letter  between  the  earn* 
parties,  is  evidence  to  go  to  the  jury  of  the 
original  contract     Neleon  v.  Patrick,       641 

1.  Where  the  words, "  terms,  cash/' are  inserted 
in  a  contract,  payment  on  delivery  is  not  a 
condition  precedent  Ibid. 

10.  Where  a  thing  is  to  be  done  in  a  reasonable 
time,  the  reasonableness  of  the  time  Is  a  ques- 
tion wholly  for  the  jury.  Ibid. 

CONVICTION  (PROOF  OF). 
See  Evidence,  9,  IS. 

COPYRIGHT, 
t.  In  an  action  for  infringement  of  copyright 
in  a  foreign  work,  there  was  a  contempo- 
neous  publication  abroad  and  in  this  country : 
—Held,  that,  notwithstanding,  plaintiff  was 
entitled  to  recover.     Cocke  v.  Purday,       269 

2.  In  an  action  for  the  infringement  of  copy- 
right, by  merely  publishing  a  work,  printed 
and  caused  to  be  printed  by  others,  knowledge 
of  the  copyright  so  infringed  on  must  be 
proved.     Leader  v.  Strange,  1010 

CORN  TRADE. 
See  Custom  of  trade. 

CORPORATE  TOWN. 
See  Trial. 

CORPORATION. 
See  False  Answer, 

COSTS. 
See  Assault,  6. 

1.  The  stat  43  Elis.  c.  6,  s.  2,  which  authorises 
the  judge  to  grant  a  certificate  to  deprive  the 
plaintiff  of  costs  where  less  than  40«.  damages 
are  recovered,  is  still  in  force  as  to  actions  on 
promises,  e.  g.  in  actions  for  breach  of  promise 
of  marriage.     Towneend  v.  Sim*,  381 

2.  After  nonsuit  in  ejectment,  where  the  defend- 
ant did  not  appear,  a  judge  at  Nisi  Prius 
cannot  certify  for  the  costs  of  a  witness  for 
lessor  of  plaintiff  who  attends  to  prove  hand- 
writing to  a  document,  though  the  order  of  a 
judge  at  chambers  made  under  Reg.  CLss.  HiL, 
4  Will.  4,  Part  1,  Rule  30,  has  ordereV  those 
costs  to  be  paid  "  whatever  the  result  of  the 
cause."    Doe  d.  Meredith  v.  Sape/ord,  30 

COUNSEL. 
See  Arrest. — Queen's  Counsel. 

COUNTY  COURT. 

See  Notice  of  Action. 

The  high  bailiff  of  L.,  who  has  transferred  a 


warrant  to  the  high  bailiff  of  S.,  is  not  respou> 
sible  for  acts  afterwards  done  under  colour  of 
such  warrant     Smith  v.  Pritehard,  899 

COUNTY  PALATINE. 
Where  the  sheriff  of  the  county  palatine  of 
Lancaster  was  sued  in  trover  for  goods  alleged 
to  have  been  wrongfully  seised  and  sold  under 
an  execution;  and  the  defence  was,  that  the 
plaintiff  claimed  the  goods  by  virtue  of  an 
assignment  which  was  void  as  against  credit- 
ors : — Held,  that  the  sheriff  could  take  advan- 
tage of  this  defence  without,  as  in  ordinary 
cases,  showing  his  authority  by  proof  of  the 
writ,  and  that  proof  of  the  mandate  to  hisi 
from  the  Chancellor  of  the  county  was  sufficient 
for  that  purpose.     Ogden  v.  Heeketh,        772 

COURT  (COUNTY). 
See  County  Court. 

COVERTURE. 

1.  In  an  action  of  debt  for  goods  sold,  in  whieh 
the  defendant  pleads  her  coverture,  and  the 
plaintiff  in  his  replication  denies  the  eovet- 
tnre,  and  there  be  no  other  issue,  the  defend- 
ant must  begin.     Woodgate  v.  Potto,         457 

2.  On  this  issue  the  person  who  is  alleged  in 
the  plea  to  be  the  husband  of  the  defendant, 
is  not  a  competent  witness  for  the  defendant 
to  prove  his  marriage  with  her.  Ibid, 

3.  On  this  issue,  proof  that  the  defendant  and 
the  person  alleged  in*  the  plea  to  be  her  hus- 
band have  cohabited  together  as  husband  and 
wife  for  four  years,  is  some  evidence  of  the 
marriage,  which  the  judge  will  leave  to  the 
jury.  Ibid. 

4.  On  a  plea  of  coverture,  in  order  to  prove  the 
defendant's  husband  alive,  a  witness  stated 
that  he  knew  the  handwriting  of  a  perion  of 
the  same  name,  and  had  corresponded  with 
him,  and  had  received  a  letter  from  Mm  since 
the  action,  and  that  be  knew  that  person  t» 
be  the  same  person  who  was  the  husband  of 
the  defendant,  as  he  had  seen  the  marriage 
register  of  the  defendant  (of  which  he  pro- 
duced an  examined  copy),  and  the  signature 
to  it  was  of  the  handwriting  of  his  correspond- 
ent : — Held,  that  this  evidence  was  receivable, 
although  the  marriage  register  was  not  pro- 
duced on  the  trial.     Sayer  v.  Olomop,       694 

6.  In  an  action  on  a  promissory  note,  in  which 
the  defendant  pleads  coverture,  and  the  plain- 
tiff takes  issue  on  that  plea,  the  defendant  has 
the  right  to  begin ;  although,  as  the  note  dia 
not  bear  interest  on  the  face  of  it,  the  plain- 
tiff claimed  interest  in  the  shape  of  damages. 
Cannam  v.  Farmer,  746 

On  these  pleadings  it  lies  on  the  defendant 
affirmatively  to  prove  the  coverture ;  and  if 
she  does  so,  it  is  no  answer  to  the  defence,  thai, 
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at  the  time  of  the  making  of  the  note,  she 
represented  herself  to  be  a  widow.  Ibid, 

CROSS-EXAMINATION. 
See  Evidence,  29. 

1.  The  mere  fact  of  counsel,  whilst  cross-exa- 
mining a  witness,  patting  a  document  into  the 
witness's  hand,  and  asking  him  whether  it  is 
in  his  handwriting,  does  not  entitle  the  oppo- 
site counsel  to  see  such  document  But  the 
opposite  counsel  has  a  right  to  see  the  docu- 
ment before  the  oroas-examining  counsel  pro- 
ceeds to  found  any  question  on  the  document 
itself.    Cope  v.  Thame*  Haven  Dock  Company, 

767 

2.  On  the  trial  of  a  prisoner,  his  counsel  may 
ask  a  witness  for  the  prosecution  whether  he 
did  not  make  a  oertain  statement  whilst  under 
cross-examination  before  the  magistrates, 
although  the  depositions  contain  no  note  of 
such  cross-examination.     Beg.  v.  Curti*,    763 

3.  Witnesses  were  examined  before  a  magistrate 
on  a  charge  of  felony,  and  minntes  of  their 
evidence  taken  down;  these  minutes  were 
sent  to  the  office  of  the  magistrate's  clerk,  and 
his  clerk,  Mr.  T.,  drew  Up  depositions  from 
the  minutes  and  from  questions  he  asked  the 
witnesses : — Held,  that,  on  cross-examination, 
a  witness  might  be  asked  what  he  then  said 
to  Mr.  T.,  without  putting  in  the  witness's 
deposition,  although  it  was  proved  that  what 
the  witness  then  told  Mr.  T.  was  inserted  in 
the  witness's  deposition,  whioh  was  afterwards 
read  over  to  the  witness  before  the  magistrate 
in  the  prisoner's  presenoe,  and  signed  by  the 
witness  and  by  the  magistrate,  and  returned 
to  the  judge.     Reg.  v.  Chrittopher,  994 

CROWN  CASES  RESERVED. 
1.  On  a  case  reserved  for  the  opinion  of  the 
judges,  counsel  can  only  argue  the  question 
stated  in  the  case,  upon  the  facts  stated  in  the 
case,  and  cannot  go  beyond  that;  but  if,  in 
the  statement  of  any  such  case,  any  material 
fact  has  been  omitted,  the  counsel  should,  be- 
fore the  time  of  the  argument,  apply  to  the 
judge  who  tried  the  case,  to  hare  such  fact 
inserted.     Beg.  v.  Smith,  882 

2.  On  a  Crown  case  reserved,  the  judges  will 
hear  objections  to  the  indictment,  if  they  ap- 
pear on  the  case  stated.    Beg.  v.  Webb,  -933 

3.  Recorders  of  boroughs  have  power  to  reserve 
oases  for  the  opinion  of  the  judges,  under  the 
stat.  11  4  12  Vict  c.  78.     Beg.  v.  Matter;  930 

CU8T0M-H0USE  AGENT. 
Where  a  custom-house  agent  entered  into  a 
diatom-house  bond,  with  respect  to  goods  con- 
signed to  him  by  the  plaintiff,  and  claimed  a 
percentage  on  the  sum  mentioned  in  the  bond, 
and  no  contract  or  usage  for  the  payment  of 
■uch  was  proved  i—Held,  that  the  plaintiff  was 
VOL.  II. — 85  3 


!  not  entitled  to  any  such  percentage,  and  that 
therefore  no  question,  as  to  the  reasonableness 
of  the  amount  claimed,  could  be  put  to  a  wit- 
ness.   Hall  v.  Qurney,  644 

CU8TOM  OF  TRADE. 

See  Evidence,  8,  33. 

1.  A  custom  of  the  Liverpool  corn  market, — 
that,  when  corn  is  sold  by  sample,  if  the 
buyer  does  not,  on  the  day  the  corn  is  sold, 
examine  the  bulk  and  reject  it,  he  cannot 
afterwards  rejeot  it,  or  refuse  to  pay  the  whoU 
price . — Held,  to  be  a  reasonable  cuBtom.  San- 
der* v.  Jameeon,  557 

2.  A  London  stockbroker  is  a  competent  witness 
as  to  the  course  of  business  of  London  bank- 
ers.    Adame  v.  Peter*,  '  723 

3.  Evidence  of  the  course  of  business  and  cus- 
tom of  London  bankers,  is  admissible,  to  ex- 
plain the  authority  meant  to  be  given  to  a 
London  banker  by  a  power  of  attorney  to  sell 
stock,  sent  through  a  country  banker.     Ibid. 

DAMAGE. 
See  Detixve,  1. 

DAMAGE  FEASANT. 

See  Distress,  1. 

Form  of  plea.  81 


DEATH  CAUSED  BY  NEGLIGENCE 

(ACTION  FOR). 

See  Negligence,  1,  2. 

DEED. 
See  Evidence,  10,  11. 

DEER-KEEPER. 
Pulling  a  deer-keeper  to  the  ground,  and  holding 
him  there  while  another  person  escapes,  is  not 
a  beating  of  the  deer-keeper  within  the  stat 
7  k  8  Geo  4,  c.  29,  s.  29.  A  mere  battery  is 
npt  sufficient  to  come  within  this  enactment. 
There  must  be  a  beating  in  the  popular  sense 
of  the  word.     Beg.  v.  Hale,  326 

DELIVERY  OF  GAOL. 
See  Gaol  Delivery. 

DELIVERY  OF  GOODS. 
A.  gave  B.  a  written  order  for  ten  firkins  of  but- 
ter, which  were  to  be  sent  to  A.  by  a  par- 
ticular carrier.  B.  sent  by  that  carrier  twelve 
firkins  instead  of  ten.  A.  refused  to  receive 
more  than  ten  firkins;  and,  as  the  carrier 
would  not  deliver  less  than  the  whole  number 
sent,  he  refused  to  take  the  butter  at  all.  He, 
however,  drew  a  sample  from  one  of  the  fir- 
kins:— Held,  that,  under  these  circumstances, 
there  had  been  neither  an  actual  nor  a  con- 
structive delivery  of  the  butter  to  A.,  and 
consequently  no  acceptance  thereof  by  him, 
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so  as  to  satisfy  the  Statute  of  Frauds.     Qor- 
man  v.  Boddy,  145 

DEPOSITION. 

See  Examination  before  Magistrates.— 
Cross-examination,  3. 

1.  In  order  to  make  the  deposition  of  a  deceased 
witness  admissible  in  evidence  against  a  pri- 
soner charged  with  felony,  such  deposition 
need  not  have  a  separate  caption.  If  there 
be  a  caption  at  the  head  of  the  body  of  depo- 
sitions taken  on  the  case,  that  is  sufficient 
Reg.  v.  Johneon,  355 

2.  Material  evidence  may  be  given  against  a 
prisoner  on  his  trial,  in  addition  to  what  ap- 
pear?, from  the  depositions,  to  have  been  given 
againBt  him  before  the  magistrates.  Reg.  ▼• 
Ward,  759 

3.  A  caption  of  a  deposition,  which  was  read  in 
evidence  against  a  defendant  in  a  case  of 
false  pretence,  stated  that  it  was  'taken  on  a 
charge  of  "obtaining  money  and  other  vain- 
able  security  for  money  from  M.  R.,  then  and 
there  being  the  money  of  W.  S.  R. ;  and  the 
said  valuable  security  for  money  being  then 
and  there  the  property  of  one  C.  R. : — Held 
to  be  no  objection  to  its  being  received  in  evi- 
dence that  it  did  not  state  that  the  charge  was, 
that  the  money  was  unlawfully  obtained.  Reg. 
v.  Langbridge,  975 

DEPOSITION  TAKEN  UNDER  A  JUDGE'S 
ORDER. 

To  render  a  deposition,  taken  before  the  Master, 
under  a  judge's  order,  admissible,  on  the 
ground  that  the  witness  is  abroad,  evidence 
mu*t  be  given  to  satisfy  the  judge  that  the 
witness  is  out  of  the  jurisdiction  of  the  Court; 
and  proof  by  a  person  that  he  had  prepared 
the  witness's  outfit  for  Australia,  and  had  seen 
him  start  by  the  Black  wall  Railway  to  go  on 
board  the  "  Asia,"  which  lay  at  Gravesend, 
bound  for  Australia,  and  that  he  had  received 
a  letter  from  the  witness  from  Sheerness,  and 
Another  from  Plymouth,  at  both  of  which 
places  the  "  Asia,"  had  put  in,  was  held  suffi- 
cient for  this  purpose,  as  being  evidence  that 
his  voyage  bad  commenced.  Varieae  v.  French, 

1008 

DESTRUCTIVE  MATTER. 

1.  Boiling  water  is  a  "  destructive  matter"  within 
the  5th  section  of  the  stat  1.  Vict  c  85. 
Reg  V.  Crawford,  129 

2.  A  woman  poured  boiling  water  over  the  face 
and  into  the  ear  of  her  husband  while  he  was 
asleep,  whereby  he  was  temporarily  blind  and 
permanently  deaf  on  one  side : — Held,  that  she 
might  be  convicted  of  felony  under  the  stat 
1  Vict.  c.  85,  s.  5.  Ibid. 

3.  Form  of  indictment  Ibid. 


DETINUE. 

1.  Where  defendant,  after  signing  an  acknow- 
ledgment that  certain  scrip  had  been  "  lodged 
in  his  hands"  by  plaintiff,  and  was  to  be  re-de- 
livered to  him  on  request,  wrongfully  detained 
the  scrip  for  a  considerable  time,  so  that  Hf 
market  value  had  been  much  diminished,  and 
did  not  re-deliver  it  until  after  action  brought: 
'-'Held,  that  the  action  was  rightly  brought 
in  detinue,  as  the  term  "  lodged"  implied  that 
the  identical  scrip  was  to  be  returned ;  and 
also,  that  plaintiff  was  entitled  to  more  than 
nominal  damages. 

On  the  second  point  a  bill  of  exceptions  was 
tendered. 

But  where  the  plaintiff  suffered  Iocs  by  the 
detention,  in  this,  that  he  was  thereby  deprived 
of  the  means  of  paying  up  his  deposits,  which 
would  have  entitled  him  to  claim  an  allotment 
of  100  other  shares— Held,  that  the  damage 
was  too  remote,  and  plaintiff  could  not  recover. 
Archer  v.  William;  2* 

2.  In  detinuo  by  the  executor  of  N.  against  M., 
a  banker,  for  a  policy  of  insurance  on  the  life 
of  8.,  M.  pleaded  that  the  policy  was  not  the 
property  of  N.,  and  also  that  N.  had  framdm- 
lentlif  permitted  S.  to  hold  the  policy  and  re- 
present that  he  was  entitled  to  the  money 
secured  by  it,  and  that  he  did  so  represent  to 
M.,  who  lent  bim  money  on  it  Replication, 
denying  the  fraudulent  permission.  S.  had 
insured  his  own  life  in  1831,  and  by  deed  as- 
signed the  policy  to  N.  in  1832,  who  gave 
notice  of  the  assignment  to  the  office,  and  paid 
all  the  premiums  afterward.  6.  retained  the 
policy  till  he  deposited  it  with  M.  on  a  loan 
of  money  in  1843: — Held,  first,  that  the  pro- 
perty in  the  policy  passed  to  N.  by  the  deed 
of  1831,  although  he  had  no  possession  of  the 
policy:  and,  secondly,  that  though  N.  had 
been  guilty  of  negligence  in  allowing  S.  to 
retain  the  policy,  the  defendant  had  not  proved 
his  special  plea,  unless  the  jury  were  satisfied 
that  N.  intended  that  S.  should  borrow  money 
of  some  one,  and  left  the  policy  in  S.'s  bands 
in  order  that  be  might  cheat  some  one  by  bor- 
rowing money  on  it;  and  the  judge  would  not 
ask  the  jury  what  they  would  have  found  if 
the  word  *'  fraudulently"  had  not  been  inserted 
in  the  plea.     Neale  v.  Molineux,  672 

DISTRESS. 
See  Church-rate,  7. — Landlord  and  Txnant; 

6,  7, 10,  11. 

1.  Semble,  that  an  animal  doing  damage  to  the 

freehold  is  doing  such  a  damage  as  will  jes- 

tlfy  the  distraining  of  the  animal  damage 

feasant,  provided  that  the  animal   be  tbea 

actually  doing  the  damage,  or,  having  don* 

I      some  damage,  it  be  necessary  to  detain  the 

I      animal  to  prevent  its  doing  further  damage. 

j         But  if  the  owner  of  the  freeholds  * 
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EVIDENCE. 
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mal  which  has  done  damage  to  the  freehold,  but 
which  has  ceased  doing  so,  and  it  be  not  neces- 
sary to  detain  the  animal  to  prevent  farther 
damage,  and  the  owner  of  the  freehold  detain 
the  animal  and  feed  it  for  several  days,  and 
then  sell  it  for  its  full  value,  the  owner  of  the 
animal  is  entitled  in  trover  to  recover  the  full 
value  of  the  animal,  without  any  deduction 
for  the  feeding,  as  the  owner  of  the  freehold 
seised  the  animal  in  his  own  wrong.  Wor~ 
mer  v.  Bigg;  31 

2.  Where  the  defendants  meddled  with  and  took 
an  inventory  of  the  plaintiff's  goods,  and  gave 
him  notice  they  had  distrained  them : — Held, 
that  there  was  sufficient  evidence  to  go  to  the 
jury  of  a  conversion  of  the  goods  to  the  de- 
fendant's own  use,    Neilau  v.  Hanny,       710 

DISTRESS  WARRANT. 
See  Church-rate,  7. 

9 

DISOBEDIENCE  OF  ORDER  OF  FILIA- 
TION. 
See  Filiation  (Order  of). 

DOCUMENTS  (IMPOUNDING). 
See  Impounding  Documents. 

EASEMENT. 

See  Foundation. 

EJECTMENT. 
See  Costs,  2. 

1.  Several  brothers  and  sisters  divided  certain 
property  between  them  at  their  mother's 
death,  supposing  it  to  have  been  hers,  and  ver- 
bally allotted  a  house  to  a  Bister.  The  pro- 
perty really  had  been  their  deceased  father's : 
— Held,  in  ejectment  by  the  father's  devisee 
(one  of  those  brothers),  that  he  could  not 
recover  without  a  demand  of  possession; 
and  the  demand  of  possession  being  after 
the  day  of  the  demise,  the  judge  would  not 
allow  an  amendment  by  altering  the  day  of 
the  demise,  as  the  arrangement  was  equita- 
ble.    Doe  d.  Loecombe  v.  Clifford,  448 

2.  In  ejectment,  evidence  that  the  shutters  of 
the  house  claimed  were  repaired,  and  a  wash- 
house  built  on  the  premises,  and  that  this 
was  paid  for  by  W.  L.,  is  evidence  to  go  to  the 
jury  of  the  seisin  of  W.  L.  Ibid. 

EMBEZZLEMENT. 
1.  Under  an  order  of  the  Poor  Law  commis- 
sioners, founded  on  the  46th  section  of  the 
stat.  4  A  5  Will.  4,  c.  76,  the  board  of  guar- 
dians of  thei  P.  Union  appointed  A.  an  assist- 
ant overseer  of  a  district  in  the  union  of 
which  the  township  of  F.  formed  a  part,  and 
bis  duty  was  to  assist  the  overseers  of  each 
of  the  townships  of  the  district    A.  was  paid 


a  salary  by  the  guardians.  A.  received  eums 
for  poor-rate  from  rate-payers  of  the  town- 
ship of  F.,  which  be  ought  to  have  paid  ovei 
to  the  bankers  of  the  overseers  of  that  town- 
ship, instead  of  which  be  embezzled  them  : 
'-'Held,  that  A.  was  not  indictable  for  em- 
bezzling this  money  as  the  money  of  the  over- 
seers, as  be  was  not  their  servant ;  and  that 
he  was  not  indictable  for  this  embezzlement 
as  the  servant  of  the  guardians,  because  (if 
he  was  their  servant)  it  was  not  their  money. 
Reg.  v.  Toumeend,  168 

2.  The  treasurer  to  the  guardians  of  the  poor 
of  Birmingham,  appointed  under  the  stat.  1 
A  2  Will.  4,  c.  Ixvii,  (local  and  personal), 
is  a  servant  of  the  guardians,  and  as  such 
is  indictable  for  embezzlement  Reg.  v.  Welch, 

296 

3.  The  appointment  in  writing  of  a  person  to  be 
such  treasurer  at  a  yearly  salary  requires  a 
stamp.  /bid. 

4.  But  if  such  appointment  be  not  receivable  in 
evidence  for  want  of  a  stamp,  a  recital  in  a 
bond  executed  by  him  is  sufficient  evidence  of 
his  appointment  and  his  duties  may  be  shown 
from  the  clauses  of  the  local  act  of  Parliament 
under  which  he  is  appointed.  Ibid. 

5.  A.,  a  brewer,  sent  his  drayman  B.  out  with 
porter,  with  authority  to  sell  it  at  fixed  prices 
only.  B.  sold  some  of  it  to  C.  at  an  under - 
price,  and  did  not  receive  the  money  at  the 
time.  A.  heard  of  this,  and,  unknown  to  B., 
told  C.  to  pay  B.  the  amount  which  C.  did, 
and  B.,  when  asked  for  it  by  A.,  denied  the 
receipt  of  the  money : — Held,  to  be  sufficient 
evidence  of  embezzlement     Reg.  v.   A$to», 

413 

6.  An  indictment  which  contains  three  charges 
of  embezzlement  should  not  only  aver  that 
the  moneys  which  are  the  subject  of  the 
charges  were  received  within  six  months,  but 
should  also  aver  that  they  were  embezzled 
within  six  months.     Reg.  v  Noake,  620 

7.  It  was  the  duty  of  the  clerks  of  A.  to  receive 
money  on  account  of  A.  and  pay  it  over  to 
A.'s  superintendent  whose  duty  it  was  to  pay 
it  over  to  the  prisoner,  whose  duty  it  was  to 
pay  it  over  to  A.'s  cashier,  these  persons  being 
all  servants  of  A.  The  prisoner  received  mo- 
ney in  this  mode  and  embezzled  it : — Held  to 
be  an  embezzlement  within  the  stat  7  k  8 
Geo.  4,  c.  29,  s.  47.     Reg.  v.  Matter*,         930 

ESCAPE. 
See  Sheriff. 

EVIDENCE. 

See  Bankrupt,  3,  4. — Bigamy. — Carrier,  1.— 
Confession. — Contract,  4,  8. — Cross-exa- 
mination.— CrsTOM  of  Trade. — Coverture, 
2,  4,  6. — Depositions. — Deposition  under  a 
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Judge's  Order. — Examination  before  Ma- 
gistrates.— Malicioip  Prosecution.—  Mur- 
der, 6. — New  Assignment,  1. — Pardon. — 
Parish  Register. — Perjury,  1,  2,  4,  6. — 
Seduction. — Shipping,  1,  2. 

1.  Mr.  S.,  the  managing  clerk  of  the  plaintiff's 
attorney,  wrote  a  letter  to  the  defendant,  ad- 
dressed to  him  at  his  residence,  which  letter 
was  proved  to  hare  been  put  into  the  post 
Mr.  S.  proved  that  he  received  an  answer  to 
his  letter : — Held,  that  the  letter  thus  received 
in  answer  was  admissible  in  evidence  with- 
out proof  of  the  defendant's  handwriting. 
Ovtn»ton  v.  Wilton,  1 

2.  It  was  proved  by  Mr.  6.  that  he  received  a 
letter  of  earlier  date,  and  in  the  same  band- 
writing  as  the  letter  last  before  mentioned : 
— Held,  that  this  letter  was  also  admissible  in 
evidence  without  proof  of  the  defendant's 
handwriting:  and  held,  also,  that  a  copy  of  a 
letter  written  by  Mr.  8.  of  still  earlier  date, 
to  which  the  last-mentioned  letter  was  an 
answer,  might  be  given  in  evidence  (the 
original  not  having  been  produced\fter  a  no- 
tice to  produce)  without  any  proof  that  the 
original  had  been  put  into  the  poBt  or  had 
reached  the  defendant  Ibid. 

3.  Where  notice  to  produce  a  document  had 
been  given  to  the  defendant  and  there  was 
tome  evidence  that  such  document  was  in  his 
possession : — Held,  that,  the  document  not 
having  been  produced  when  called  for,  the 
plaintiff  might  give  secondary  evidence. 
Robb  v.  Star  key,  143 

4.  Where  the  clerk  of  plaintiff's  attorney  went 
to  defendant's  attorney  for  the  object  of  ef- 
fecting a  compromise,  and  what  he  said  was 
said  with  the  wish  of  effecting  it: — Held,  that 
all  that  passed  was  privileged,  as  being  a  ne- 
gotiation to  bring  about  a  compromise.  Jar- 
dine  v.  Sheridan,  24 

5.  In  the  year  1845,  and  before  ejectment 
brought  Mr.  N.  applied  to  Mr.  W..  who  was 
afterwards  attorney  for  the  defendant  in  the 
ejectment,  to  demand  possession  of  the  pro- 
perty, and  they  had  a  conversation  : — Held, 
that,  on  the  trial  of  the  ejectment,  evidence 
of  this  conversation  was  not  receivable ;  and 
temble,  that  it  being  further  proved  by  Mr. 
S.,  who  received  the  rents  of  the  property  for 
the  defendant  that  Mr.  W.  had  been  the  at- 
torney for  the  defendant  ever  since  the  year 
1841,  did  not  render  the  evidence  admissible. 
Doe  d.  Hvlin  v.  Paterton,  216 

6.  Although  evidence  offered  in  support  of  an 
indictment  for  felony  be  proof  of  another  fe- 
lony, that  circumstance  does  not  render  it  in- 
admissible if  the  evidence  be  otherwise  re- 
ceivable.    Reg.  v.  Dotaett,  306 

7.  A.  was  indicted  for  wilfully  setting  fire  to  a 
rick,  by  firing  a  gun  close  to  it,  on  the  29th 
of  March  .—Held,  that  evidence  that  the  rick 


was  also  on  fire  on  the  28th  of  March,  and 
that  the  prisoner  was  then  close  to  it,  having 
a  gun  in  his  hand,  is  receivable  to  show  that 
the  fire  on  the  29th  was  not  accidental.  Ibid. 

8.  By  an  agreement  between  an  African  mer- 
chant and  an  African  captain,  the  latter  was 
to  have  a  commission  of  "  £6  per  cent  on  the 
net  proceed*  of  the  homeward  cargo,  after  de- 
ducting the  usual  charges  :** — Held,  that  parol 
evidence  was  not  admissible  to  show,  that 
under  this  kind  of  contract  according  to  the 
course  of  dealing  between  African  captains 
and  African  merchants,  the  captain  was  enti- 
tled to  his  commission  on  the  whole  amount 
for  which  the  cargo  had  been  sold,  and  not 
merely  on  the  net  sum  that  had  come  to  the 
hands  of  the  merchant  as  the  result  of  that 
sale.     Cains  v.  Hone/all,  349 

9.  The  proper  proof  that  a  prisoner  was  in  law- 
ful custody  under  a  sentence  of  imprisonment 
passed  at  the  assises,  is  by  the  ]roof  of  the 
record  of  his  conviction ;  and  neither  the 
production  of  the  calendar  of  the  sentence*, 
signed  by  the  clerk  of  assize,  and  by  him  deli- 
vered to  the  governor  of  the  prison,  nor  the 
evidence  of  a  person  who  heard  sentence 
passed,  is  sufficient  for  this  purpose.  Reg.  v. 
Bourdon,  3*6 

10.  If  a  deed  be  in  the  possession  of  a  third 
person  as  mortgagee,  and  he  having  the  deed 
in  Court,  though  not  subpoenaed  in  the  caufe, 
decline  to  produce  it  secondary  evidence  may 
be  given  of  its  contents ;  but  if  the  deed  U 
not  in  Court  and  ho  has  not  been  subpoenaed 
to  produce  it,  it  is  otherwise.  Dot  d.  Lo*- 
combe  v.  Clifford,  44$ 

11.  The  person  thus  declining  to  product;  a 
deed  must  not  state  the  contents,  but  he  man 
state  the  date  of  the  deed  and  the  names  of 
the  parties,  in  order  to  identify  it  ibid. 

12.  An  examined  copy  of  a  memorial  of  a  pur- 
chase-deed registered  in  Middlesex  under 
the  stat  7  Anne,  c.  20,  is  only  receivable  as 
secondary  evidence  of  the  deed  against  the 
parties  to  the  deed  and  all  persons  elaimisr 
under  them ;  and  the  fact  that  A.  mortgaged 
the  property  to  B.,  and  delivered  this, deed  to 
B.  as  mortgagee,  is  not  sufficient  to  make 
it  secondary  evidence  against  A.  Ibid. 

13.  On  the  trial  of  an  indictment  against  a  per- 
son for  being  at  large  without  lawful  eacw 
before  the  expiration  of  his  term  of  transpor- 
tation, a  certificate  of  his  former  con  victim* 
and  sentence  was  put  in ;  it  purported  t«  *e 
that  of  J.  G.,  "  deputy  clerk  of  the  peace"  f  v 
the  county  of  L.,  "  and  clerk  of  the  court*  • '" 
general  quarter  sessions  of  the  peace  hoM*  ' 
in  and  for  the  said  county,  and  having  ih? 
custody  of  the  records  of  the  courts  of  gett- 
ral  quarter  sessions  of  the  peace  holden  :*> 
and  for  the  said  county."  It  was  proved  thai 
Mr.  H.  was  clerk  of  the  peace  of  L,  and  that 
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he  had  three  deputies,  partners,  of  whom  J. 
0.,  who  had  signed  the  certificate,  was  one, 
and  tb,at  each  of  them  acted  as  clerk  of  the 
peace,  and  that  for  forty  years  they  had  kept 
the  sessions'  records  at  their  office: — Held 
sufficient  proof  of  the  conviction  and  sen- 
tence under  the  stat  5  Geo.  4,  e.  84,  s.  24. 
Reg.  v.  Jones,  624 

14.  The  answer  in  Chancery  of  one  who  has 
been  a  partner  in  a  firm,  but  who  had  retired 
from  the  firm,  and  ceased  to  hare  any  inte- 
rest in  it  before  the  commencement  of  that 
suit,  is  not  admissible  in  evidence  against  the 
continuing  partners  of  the  firm,  although  it 
relates  to  transactions  which  occurred  with 
the  firm  at  the  time  when  the  retired  partner 
was  a  member  of  it.    Parker  v.  Morrell,   599 

15.  Where  the  legitimacy  of  a  party  was  the 
question  in  dispute,  and  a  witness  deposed  to 
certain  expressions  of  the  mother,  tending  to 
bastardize  the  child  :—Held,  that  the  evidence 
was  admissible.     Hargrove  v.  Hargrave,   701 

16.  A  statement  made  in  the  plaintiff's  hearing, 
although  not  in  her  presence,  is  evidence 
against  her.     Neile  v.  Jakle,  709 

17.  Where  the  defendant  was  in  the  habit  of 
employing  his  son  to  write  letters  in  his  name, 
and  a  letter  without  signature,  but  in  the  son's 
handwriting,  and  bearing  a  post-mark,  was 
tendered  in  evidence : — Held,  that  it  was  in- 
admissible.    Barton  v.  Hutchinson,  712 

'4.  Where  a  book  was  kept  privately  by  the 
defendant,  and  was  made  up  from  certain  slips 
of  paper,  on  which  the  daily  transactions  of 
his  business  were  entered,  and  there  was  no 
proof  that  these  were  accurately  copied  by 
him : — Held,  that  the  book  was  not  admissible 
as  evidence  for  the  defendant.    Ellis  v.  Cowne, 

719 

19.  The  occupation  of  a  tenement  by  a  public 
company  in  September  is  not  to  be  inferred 
from  the  payment  of  rates  in  respect  thereof 
by  the  Company  in  the  April  previous,  coupled 
with  the  fact  of  the  same  business  being  con- 
tinuously carried  on  there.  Oauntlett  v. 
Whitworth,  720 

20.  A  letter  signed  by  procuration  is  admissible, 
if  unexplained,  to  prove  an  admission  of  the 
authorship  of  a  former  letter,  Ibid. 

21.  In  an  action  by  the  payee  against  the 
maker  of  a  promissory  note  for  485/.,  in  which 
the  defendant  had  pleaded  that  he  did  not 
make  the  note,  it  was  proposed,  in  addition  to 
proof  of  defendant's  handwriting  of  the  sig- 
nature of  the  note,  to  put  in  an  unstamped 
agreement  between  the  same  parties,  of  the 
same  date  as  the  note,  in  which  it  was  recited, 
that  the  one  had  bought  of  the  other  the  lease 
of  a  public-house  for  485/.,  and  had  given  a  note 
for  that  sum  at  a  security  for  the  purchase-mo- 
ney, and  by  which  it  was  agreed,  that  the  ven- 
dor should  hold  the  lease  of  the  house  till  the 

3 


purchase-money  was  paid : — Held,  that,  as  the 
agreement  was  one  that  ought  to  have  borne 
a  stamp,  it  was  not  receivable  in  evidence, 
even  for  the  purpose  of  proving  the  admission 
contained  in  the  recital.   Keanev.  Janes,   725 

22.  Evidence,  that  a  week  before  the  trial,  the 
parents  of  an  attesting  witness  to  a  deed  were 
asked  where  he  was,  and  stated,  that  he  was 
in  America,  is  reasonable  evidence  that  b*  is 
without  the  jurisdiction  of  the  Court,  so  as  to 
let  in  proof  of  his  handwriting  to  the  attesta- 
tion of  the  deed.     Austin  v.  Rumsey,  736 

23.  To  prove  the  handwriting  of  a  defendant, 
named  F.  W.,  to  a  letter,  a  clerk  of  a  banker 
stated  that  a  person  of  that  name  kept  an  ac- 
count with  the  banker,  and  had  signed  his 
name  in  a  book,  and  drawn  checks,  which  the 
witness  had  paid,  and  that  he  believod  the 
letter  to  be  of  the  handwriting  of  that  person. 
The  defendant's  attorney  proved  that  the  de- 
fendant had  desired  him  to  address  him  at 
No.  12,  Tower-street;  and  another  witness 
proved  that  had  written  two  letters  to  "  Mr. 
P.  W.,  12,  Tower-street,"  and  had  received 
answers,  and  that  he  believed  the  letter  of- 
fered in  evidence  to  be  of  the  same  hand- 
writing as  the  answers  he  had  received  to  his 
letters : — Held,  sufficient  proof  that  the  letter 
offered  In  evidence  was  in  the  defendant'** 
handwriting.     Murieta  v.  Wolfhagett,  744 

24.  In  an  action  against  S.  it  was  proved,  that 
a  witness  went  to  a  tavern  and  asked  a  waiter 
if  S.  was  there;  and  on  a  person  coming  out  to 
the  witness,  the  latter  asked  him  who  he  whs, 
and  he  said  his  name  was  S.  The  witness 
had  not  known  the  defendant  before,  and  bad 
never  seen  him  since: — Held,  that  this  was 
some  proof  that  this  person  was  S..  and  that 
the  conversation  between  the  witness  and  this 
person  was  receivable  in  evidence.  Reynolds 
t.  Staines,  745 

25.  A.,  a  plaintiff  in  a  cause  in  the  county  court, 
was  indicted  for  perjury  there,  in  respect  of  a 
paper  which  was  produced  on  the  trial  there. 
Mr.  M.,  his  then  attorney,  was  subpoenaed  to 
produce  this  paper  on  the  present  trial ;  he 
stated  that  he  had  received  it  from  A.,  for 
the  purpose  of  conducting  that  cause  as  A.'s 
attorney,  but  that  he  claimed  a  lien  on  it : — 
Held,  that  he  ought  not  to  produce  it,  and  that 
his  possession  of  it  was  the  possession  of  A. 
Reg.  v.  Hankins,  823 

26.  In  an  action  on  a  bond,  the  defendant 
pleaded  that  he  was  Induced  to  execute  it  by 
the  fraud,  covin,  and  misrepresentation  of  A., 
one  of  the  plaintiffs,  and  D.  It  appeared  that 
the  money  for  which  the  bond  was  given  was 
part  of  the  property  included  in  the  marriage- 
settlement  of  the  defendant's  brother,  which 
was  advanced  to  him  by  the  two  plaintiffs,  who 
were  the  trustees.  For  the  defendant  it  was 
proposed  to  put  in  the  answer  of  A.  in  Chan- 
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eery,  to  show  that  D.  had  committed  a  breach 
of  trust  with  respect  to  some  other  trust- 
money  : — Held,  that  the  answer  could  not  be 
giren  in  evidence  for  this  purpose.  Lord 
Cowrtenay  v.  Haworth,  1018 

27.  Where  certain  parts  only  of  a  book  contain- 
ing proceedings  in  bankruptcy  are  put  in  by 
one  party,  the  opposite  counsel  hare  no  right 
to  refer  to  other  parts  of  it   Whitfield  v.  Aland, 

1015 

28.  A  witness  cannot  refresh  his  memory  by 
depositions  which  he  did  not  make  immedi- 
ately after  the  facts  he  deposed  to.  Ibid. 

29.  Parties  are  not  entitled  to  put  in,  as  part  of 
their  case,  documents  handed  to  a  witness  on 
cross-examination  by  the  opposite  party  to  de- 
pose to  their  nature.  Semble,  counsel  are  not 
entitled  to  see  letters  handed  to  a  witness  un- 
der like  circumstances,  to  depose  to  the  hand- 
writing.    Collier  v.  Nokee,  '    1012 

SO.  It  is  prima  facie  proof  of  identity  if  a  name 
is  written  up  in  an  auction-room,  and  the 
auctioneer  is  addressed  by  the  by-etanders  by 
that  name.  Ibid. 

81.  The  Court  will  not  take  judicial  notice  of 
the  hours  of  the  day  in  the  calendar.      Ibid. 

32.  A  letter  from  one  of  the  parties,  proposing  a 
compromise,  is  not  a  privileged  communication 
if  tendered  as  evidenoe  that  a  compromise  had 
actually  been  effected.  Ibid. 

88.  Whether  a  notary  may  be  asked  as  to  the 
general  course  of  business  among  notaries  in 
London.     Lyeaght  v.  Bryant,  1016 

EVIDENCE  IN  REPLY. 
Where  A.  was  called  by  the  defendant  to  prove 
conversations  between  the  plaintiff  and  the 
agents  of  the  defendant ;  and  after  the  defend- 
ant's case  had  closed,  it  was  proposed  to  call 
B.  on  the  part  of  the  plaintiff,  to  contradict 
A. : — Held,  that,  notwithstanding  the  course 
of  cross-examination  pursued  by  the  defend- 
ant's counsel  had  been  such  as  to  give  notice 
of  the  defendant's  case,  B.  might  be  called 
upon  to  contradict  A.  as  to  what  took  place 
between  the  plaintiff  and  the  agents  of  the 
defendant,  on  any  occasion  on  which  A.  had 
admitted  in  his  evidence  that  B.  was  present 
Cope  v.  Thame*  Haven  Dock  Company,      757 

EXAMINATION  BEFORE  MAGISTRATES. 
See  Cross-examination,  3. 

1.  In  a  case  of  felony  the  committing  magis- 
trate is  not  bound  to  hind  over  all  the  wit- 
nesses who  have  been  examined  before  him 
in  support  of  the  oharge,  but  only  those 
whose  evidenoe  is  material  to  the  charge ;  but 
it  is  very  desirable  that  all  that  has  been 
given  in  evidence  before  the  magistrate 
should  be  transmitted  to  the  Judge.  Beg.  v. 
Smith,  207 

2    If  a  person  in  whose  possession  stolen  pro- 


perty is  found  give  a  reasonable  account  of 
how  he  came  by  it,  and  refer  to  some  known 
person  as  the  person  from  whom  he  received 
it  the  examining  magistrate  should  hare  that 
person  before  him,  as  his  evidence  may  eithei 
entirely  exonerate  the  accused,  or  may  prove, 
that  in  addition  to  his  possession  of  the 
goods,  the  accused  has  been  giving  a  false 
account  of  how  he  came  by  them.  it*tf* 

3.  Everything  that  occurs  before  a  magistrate 
on  the  examination  of  a  person  on  a  charge 
of  felony  should  be  taken  down  in  the  depo- 
sitions, if  it  is  material  to  the  ease.  Bey.  v. 
Welter,  223 

4.  Where,  during  the  examination  of  a  witness 
before  a  magistrate,  in  support  of  a  charge  of 
felony,  the  prisoner  interposes  an  observation 
whieh  is  material  to  the  ease,  such  observa- 
tion  should  be  taken  down  in  the  deposi- 
tions ;  and  if  it  be  not  the  Judge  at  the  trial 
will  not  allow  any  evidence  of  it  to  be  given. 

Rid. 

5.  It  would  be  always  desirable,  when  a  person 
of  weak  intellect  is  examined  before  a  ma- 
gistrate in  a  case  of  felony,  that  the  magis- 
trate's clerk  should  take  down  in  the  deposi- 
tions the  questions  put  by  the  magistrate,  and 
the  answers  given  by  the  witness  as  to  the 
witness's  capacity  to  take  an  oath.  Bey.  v. 
Painter,  319 

0.  On  a  oharge  of  felony,  the  witnesses  who 
make  the  depositions  on  which  the  prisoner 
is  committed  should  be  examined  in  the  pri- 
soner's presence,  and  he  should  hear  all  the 
questions  put  and  answered ;  and  if  the  ma- 
gistrates' clerk,  before  the  arrival  of  the 
magistrates  and  of  the  prisoner,  examine  the 
witnesses  and  take  down  what  they  state, 
and  when  the  magistrates  and  prisoner  arrive 
the  depositions  so  taken  are  read  over  to  the 
witnesses  in  the  presence  of  the  magistrates 
and  the  prisoner,  and  the  latter  be  n&ed 
whether  he  has  any  question  to  put  to  any 
of  them,  this  is  wrong.  Beg.  r.  Jokneom*    394 

7.  Where  a  prisoner,  charged  with  felony,  ha? 
witnesses  in  attendance  at  the  time  of  the 
examination  before  the  magistrate,  Lord  Dew- 
man,  C.  J.,  recommended  that  they  should  be 
then  examined  if  the  prisoner  wishes  it;  and 
if  their  evidence  is  believed,  and  answers  the 
oharge,  no  further  proceedings  need  be  taken. 
But  if  these  witnesses  contradict  those  for  the 
prosecution  in  material  points,  the  case  showld 
be  sent  to  a  jury,  and  the  depositions  of  the 
prisoner's  witnesses  should  be  taken  and 
signed  by  them,  and  transmitted  to  the  jndsre. 
together  with  the  depositions  in  support  of 
the  charge.  Examination  of  Prieomer**  Wit- 
be/ore  Magistrate*,  S45 

EXPENSES. 
See  Assault,  6. 
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EXPOSURE  (INDECENT). 
See  Iw decent  Exposure. 

FALSE  ANSWER. 

1.  An  indictment  on  the  Municipal  Corpora- 
tion Act,  6  A  6  Will.  4,  o.  76,  §.  34,  for  giv- 
ing a  fake  answer  on  voting  for  a  town  coun- 
cillor, is  bad,  if  it  do  not  allege  that  the  de- 
fendant "wilfully"  gave  the  false  answer. 
Charging  that  he  gave  the  answer  "  falsely 
and  fraudulently"  is  not  sufficient  Reg.  v. 
Bent,  179 

2.  A  count  in  an  indictment,  which  charges  that 
the  defendant,  at  an  election  of  a  town  coun- 
cillor, falsely,  fraudulently,  deceitfully,  and 
in  fraud  of  the  provisions  of  the  stat  5  A  6 
Will.  4,e.  76,  did  personate  J.  H.,  whose  name 
was  on  the  burgess-roll,  and  gave  a  vote  in 
the  name  of  J.  H.  at  such  election,  is  bad,  be- 
cause it  charges  no  offence  either  against  the 
common  law  or  against  the  stat  5  A  6  Will. 
4,  e.  76.  Ibid. 

8.  Form  of  indictment  Ibid, 

FALSE  IMPRISONMENT. 

1.  In  an  action  for  false  imprisonment,  the  de- 
fendant pleaded   that  his  goods  had  been 

stolen,  and  having  cause  to  suspect  the  plain- 
tiff of  the  felony,  he  gave  her  into  custody, 
the  plea  stating  several  grounds  of  suspicion. 
The  plaintiff  called  a  policeman  to  prove  that 
the  defendant  directed  hira  to  take  the  nlain- 
tiff  into  custody ;  and  in  his  cross-examina- 
tion the  policeman  said,  that,  at  the  same 
time,  and  in  the  presence  of  the  plaintiff,  the 
defendant  stated  that  the  goods  had  been 
stolen,  and  also  stated  some  of  the  grounds 
of  suspicion  mentioned  in  the  plea: — Held, 
that  this  was  evidence  for  the  jury  to  consi- 
der, and  from  which  they  might  find,  that 
the  felony  bad  been  committed;  and  that 
the  defendant  had  good  cause  to  suspect  the 
plaintiff,  if  this  evidence  satisfied  them  that 
the  facts  really  were  so. 

Held  also,  that,  although  in  this  plea  the 
defendant  ought  to  set  out  his  grounds  of  sus- 
picion, yet  that  he  would  be  entitled  to  a  ver- 
dict without  proof  of  the  whole  of  them,  if 
be  proved  that  a  felony  was  in  fact  com- 
mitted, and  proved  so  much  of  the  grounds 
of  suspicion  as  satisfied  the  jury  that  he  had 
reasonable  cause  to  suspect  the  plaintiff.  Wil- 
liam* v.  Crouwell,  422 

2.  Form  of  plea.  Ibid. 

FALSE  OATH. 
See  False  Aksweb. 
1.  The  wilful  taking  of  a  false  oath  before  a  sur- 
rogate, to  obtain  a  marriage  license,  is  a  mis- 
demeanor; and  it  is  not  essential  to  this  of- 
fence that  any  marriage  should  have  taken 


place,  or  that  the  defendant  ever  intended  to 
marry.     Reg.  v.  Chapman,  S46 

2.  Whether  this  offence  amounts  to  perjury— 
qtutre  t  Ibid. 

3.  Whether,  in  an  affidavit,  the  description  of 
the  deponent,  at  the  commencement  of  it,  is  a 
part  of  what  he  swears — qucere  t  But  if,  in  a 
count  of  an  indictment  for  swearing  falsely 
before  a  surrogate  to  obtain  a  marriage  license, 
this  and  other  things  material  are  alleged  to 
be  falsely  sworn  (but  not  alleging  the  false 
swearing  to  be  in  an  affidavit),  proof  of  the 
false  swearing  as  to  any  one  of  the  other 
things  will  sustain  the  count  Ibid. 

4.  Form  of  indictment  lb,* J. 

FALSE  PRETENCE. 

1.  A.,  the  servant  of  B.,  rendered  an  account 
to  B.  of  141.  U.  2d.  as  due  from  A.  to  his 
workmen,  and  B.  gave  A.  a  check  for  the 
amount  All  that  sum  was  so  due  except  7s., 
which  A.  kept  when  he  got  the  check  cashed, 
and  paid  the  workmen  the  rosidue.  In  one 
count  of  an  indictment  for  false  pretence?, 
it  was  charged  that,  by  this  false  pretence, 
A.  obtained  the  check  from  B.,  with  intent 
to  defraud  him  of  the  tame.  It  was  objected 
that  the  intent  was  only  to  defraud  B.  of  a 
part  of  the  proceeds  of  the  check.  A.  was 
convicted,  and  the  fifteen  judges  held  the  con 
viction  right,  and  that  the  evidence  supported 
the  count    Reg.  v.  Leonard,  514 

2.  A.  bought  cheese  of  B.  at  a  fair,  and  paid  for 
it  Before  he  bought  it,  B.,  who  was  offcriug 
cheese  for  sale  there,  bored  two  of  the  cheese* 
with  an  iron  scoop,  and  produced  a  piece 
of  cheese  called  a  taster  at  the  end  of  the 
scoop  for  A.  to  taste:  he  did  so,  believing  it 
to  have  been  taken  from  the  cheese,  but  it 
had  not,  and  was  of  a  superior  kind  of  cheese, 
and  fraudulently  put  by  B.  into  the  scoop,  the 
cheese  bought  by  A.  being  very  inferior  to  it : 
— Held,  that  B.  was  indictable  for  obtaining 
the  price  of  the  cheese  from  A.  by  false  pre- 
tences.   Reg.  v.  Abbott,  630 

3.  Form  of  indictment  Ibid. 

4.  A  railway  ticket  is  a  "chattel,"  and  the  ob- 
taining of  it  by  false  pretences  from  a  servant 
of  the  company,  so  as  to  enable  the  holder  to 
travel  on  the  line,  is  an  obtaining  a  chattel 
by  false  pretence  within  the  stat  7  A  8  Qeo. 
4,  c.  29,  s.  53.    Reg.  v.  Boulton,  917 

5.  Form  of  indictment  Ibid 

FALSE  REPRESENTATION. 

1.  Where  the  plaintiff  made  a  purchase  unde? 
the  influence  of  the  misrepresentations  of  the 

,  defendant,  although  a  considerable  time  had 
elapsed  between  the  misrepresentations  and 
the  sale : — Held,  that  the  plaintiff  was  entitled 
to  recover  from  the  defendant,  and  that  it 
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made  no  difference  that  the  «ale  was  made 
by  auction.    Bardell  v.  Spink*,  646 

2.  Where  the  declaration  alleged  that  the  de- 
fendant had  falselj  represented  himself  as  an 
agent  of  the  master  of  a  vessel,  and  so  enter- 
ed into  a  charter-party  with  the  plaintiffs : — 
Held,  that,  under  the  plea  "  Not  guilty,"  the 
contract  must  be  proved  by  the  plaintiffs,  and 
not  the  misrepresentation  only j  and,  second- 
ly, that  the  charter-party,  being  unstamped, 
could  not  bo  read  in  evidence;  though  the 
defendant  was  not  an  agent  of  any  "  master, 
or  captain,  or  owner"  of  a  vessel.  Brink  v. 
Winguard,  656 

FALSE  STATEMENT  TO  A  REGISTRAR. 
Set  Registrar. 

FEIGNED  ISSUE. 

1.  Under  a  feigned  issue,  brought  to  try  the 
right  of  property  in  certain  goods  which  had 
been  seised  under  an  execution  against  A. — 
Held,  that  the  question  for  the  jury  was,  not 
whether  the  goods  were  the  property  of  the 
plaintiff  in  the  feigned  issue,  or  of  A.,  but 
merely  whether  Lhey  were  or  were  not  the 
property  of  the  former.    Green  v.  Roger*,  148 

2.  Where  goods  have  been  taken  under  &Ji.fa., 
and  an  issue  is  directed  to  try  whether  the 
goods  were  those  of  a  third  person,  and  on 
that  issue  the  jury  at  the  assizes  find  for  such 
person  who  is  plaintiff  in  the  issue,  the  prac- 
tice is  for  the  associate  to  keep  the  Nisi  Prius 
record  till  after  the  fourth  day  of  the  next 
term,  unless  the  Judge  orders  it  to  be  im- 
mediately delivered  up  to  the  plaintiff's  at- 
torney upon  an  application  in  the  nature  of 
an  application  for  speedy  execution.  Abbott 
v.  Clarke,  209 

FENCES. 

1.  The  occupier  of  the  land  is  bound  to  fence 
off  any  hole  or  area  upon  it  which  adjoins, 
or  is  so  close  to,  a  public  way,  that  it  may  be 
dangerous  to  passers  by  if  left  unguarded. 
Barne*  v.  Ward,  661 

2.  The  occupier  is  prima  facia  liable  for  any 
damage  that  may  arise  by  neglecting  so  to 
fence.  Ibid, 

FILIATION  (ORDER  OF). 

1.  An  order  of  filiation  was  bad  on  the  face  of 
it.  Two  justices  made  a  second  order  after 
a  supersedeas  of  the  first  order: — Held,  that 
the  supersedeas  had  no  effect,  but  that  the 
justices  had  jurisdiction  to  make  the  second 
order,  although  the  first  order  had  not  been 
gnashed  either  on  appeal  or  certiorari.  Beg. 
v.  Bruby,  962 

„.  Form  of  indictment.  ,  Ibid. 

FIXTURES 
See  Landlord  and  Tenant,  7. 


A  reversionary  interest  in  trade  fixtures  will 
pass  to  a  purchaser  under  a  parol  agreement 
Petrie  v.  Dawon,  138 

FOREIGN  LAWS. 
A  witness  expert  in  the  law  of  a  foreign  coun- 
try was  called  to  prove  what  that  law  was  :— 
Held,  that  he  should  state  on  his  responsibility 
what  the  law  was,  and  not  read  any  frag- 
ments of  a  code.     Cocks  v.  Purdag,  261 

FORGERY. 

1.  A  bill  of  exchange  was  payable  to  M  Mr*.  K. 
I.,  widow,  M.  L,  spinster,  A.  M.  L,  spinster, 
and  A.  M.,  the  wife  of  E.  B.,  Esq.,  or  order, 
the  executrixes  of  the  late  J.  I.,  Esq."  A. 
was  indicted  for  forging  "'  a  certain  endorse- 
ment of  the  said  bill  of  exchange,  which  last- 
mentioned  endorsement  is  as  follows,  that  is  to 
say,  "A.  M.  I."  It  was  objected,  that  the  bill 
was  only  negotiable  on  the  endorsement  of  all 
the  payees,  and,  therefore,  that  this  was  not  a 
forged  endorsement  of  the  bill.  The  prisoner 
was  convicted,  and  the  judges  held  the  con- 
viction right    Beg,  v.   Wiutcrbottom,  37 

2.  An  indictment  for  forging  "a  certain  war- 
rant and  order  for  the  payment  of  money" 
is  not  supported  by  proof  of  the  forgery  of  an 
instrument  which  is  a  warrant  for  the  pay- 
ment of  money,  but  which  is  not  an  order. 
Beg.  V.  William*,  51 

3.  A.  kept  a  depo*it  account,  but  not  a  dravimg 
account  with  B.,  a  banker,  and  A.  was  not 
entitled  to  draw  checks  on  B.  C.  presented 
a  forged  check  of  A.  on  B.,  which  B.  paid: 
— Held,  that  this  check  was  a  forged  *amat 
for  the  payment  of  money,  but  not  a  forged 
order,  as  A.  had,  by  the  course  of  dealing  be- 
tween him  and  B.,  no  right  to  draw  cheeks 
on  B.  Ihid. 

4.  If  A.,  by  letter,  desire  B.,  an  innocent  agent 
to  write  the  name  of  "W.  S.'f  to  a  receipt 
on  a  Post-office  order,  and  the  innocent  sgent 
do  it,  believing  that  he  is  authorized  so  to  do, 
A.  is  a  principal  in  this  forgery,  and  it  makes 
no  difference  that  by  the  letter  A.  says  to  B. 
that  he  is  "  at  liberty*'  to  sign  the  name  of 
W.  S.,  and  does  not  in  express  words  direct 
him  to  do  so. 

But  if  A.,  before  the  date  of  the  letter  sent 
to  B.,  received  by  post  a  letter  of  an  earlier 
date  purporting  to  have  come  from  W.  S.,  and 
bearing  post-marks  of  earlier  date,  from 
which  it  may  be  inferred  that  he  was  autho- 
rized to  make  use  of  the  name  of  W.  S.,  the 
counsel  of  A.,  on  his  trial  for  the  forgery,  is 
entitled  to  state  the  contents  of  that  letter, 
and  to  give  it  in  evidence,  with  a  view  «f 
showing  that  A.  bond  fide  believed  that  he 
had  the  authority  of  W.  S.  for  directing  B. 
to  sign  the  name  of  W.  S.  to  the  receipt  Beg. 
v.  Clifford,  2W 
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5.  H.,  who  was  tried  for  forging  the  will  of  S. 
J.,  had  sent  the  forged  will  to  his  attorney, 
Mr.  M.,  with  some  deeds  of  S.  J.,  ostensibly 
for  the  purpose  of  asking  his  advice,  but 
really  that  he  might  find  the  will  and  act  on  it 
It  was  afterwards  produced  by  Mr.  M.  before 
the  magistrates,  when  H.  was  charged  before 
them  with  forging  it  At  the  trial  of  H.  for 
the  forgery,  Mr.  M.  was  called  to  produce  the 
will,  which  he  did  without  any  objection  be- 
ing taken.  The  officer  of  the  Court  was  pro- 
ceeding to  read  it,  when  the  prisoner's  coun- 
sel objected  to  the  reading  of  it,  as  being 
privileged  in  the  hands  of  Mr.  M.  The  Judge 
directed  it  to  be  read  in  evidence,  and  the 
fifteen  Judges  held  that  it  was  properly  so 
read,  it  not  having  been  put  into  the  hands 
of  Mr.  M.  in  professional  confidence,  even  if 
that  would  have  made  a  difference.  Reg.  v. 
Hayward,  234 

6.  The  wife  of  A.  went  to  B.,  an  attorney,  and 
produced  a  forged  will  to  him,  and  asked  him 
to  advance  money  to  A.  on  the  property  men- 
tioned in  it  B.  was  not  then  the  attorney 
of  A.,  or  in  any  way  acting  as  his  solicitor. 
A.'s  wife  left  the  forged  will  with  B.,  who 
made  a  copy  of  it  A.  afterwards  called  on 
B.,  who  told  A.  all  that  had  occurred,  and  re- 
turned him  the  forged  will,  declining  to  ad- 
vance any  money : — Held,  that  the  conversa- 
tion between  A. 'a  wife  and  B.  was  not  a  pri- 
vileged communication ;  and  that,  on  the  trial 
of  A.  for  forgery,  evidence  might  be  given 
of  it,  and  also  that  the  copy  of  the  forged 
will  made  by  B.  might  be  given  in  evidence, 
notice  having  been  given  to  A.  to  produce 
the  original.    Reg.  v.  Farley,  313 

7.  If  A.  give  to  B.  a  forged  certificate  of  a  pre- 
tended marriage  between  himself  and  B.,  in 
order  that  B.  may  give  it  to  a  third  party,  A. 
is  not  guilty  of  an  "uttering"  within  the  11 
Geo.  4  k  1  Will.  4,  c.  66,  s.  20.  Reg.  v.  Hey- 
xcood,  352 

8.  In  a  case  of  forgery  it  is  not  required,  in  or- 
der to  constitute,  in  point  of  law,  an  intent  to 
defraud,  that  the  party  committing  the  offence 
should  have  had  present  in  his  mind  an  in- 
tention to  defraud  a  particular  person,  if  the 
consequences  of  his  act  would  necessarily  or 
possibly  be  to  defraud  any  person ;  but  there 
must,  at  all  events,  be  a  possibility  of  some 
person  being  defrauded  by  the  forgery.  Reg. 
v.  Mareue,  356 

9.  A.  was  indicted  for  forging  and  uttering  a 
deed  of  transfer  of  ten  shares  in  the  London 
and  Croydon  Railway  Company,  with  three 
intents,  viz.  to  defraud  that  company, — D.  L., 
— and  W.  B.  It  appeared,  that,  in  July,  1845, 
E.  R.  transferred,  by  two  deeds  of  transfer, 
100  shares  in  this  company  to  D.  L.,  and  that 
these  deeds  purported  to  be  executed  by  D.  L. 
M   transferree;    but  the  signatures,   D.  L., 
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were,  in  fact,  written  by  A.,  without  the  au- 
thority or  knowledge  of  D.  L.  On  the  2d 
of  August,  1845,  by  seven  deeds  of  transfer, 
which  purported  to  be  executed  by  D.  L.  as 
transferror,  these  shares  were  transferred  to 
five  different  persons,  and*  by  one  of  them  ten 
of  the  shares  purported  to  be  transferred  to 
W.  B.  The  name  of  D.  L.  was  signed  to  all 
these  deeds  by  A.,  without  the  authority  or 
•knowledge  of  D.  L.  On  these  seven  transfers 
there  was  a  profit,  which  D.  L.  refused  to  re- 
ceive from  A.,  and  it  did  not  appear  that 
any  further  call  on  these  shares  could  be 
made : — Held,  that  on  these  facts  A.  was  en- 
titled to  be  acquitted,  as  neither  the  Compa- 
ny, nor  D.  L.,  nor  W.  B.  could  be  defrauded. 

Ibid. 

10.  A  forged  instrument,  by  which  the  sup- 
posed maker  of  it,  in  consideration  of  goods 
to  be  sold  to  R.  P.,  undertakes  to  guaranty 
to  the  vendor  the  due  payment  for  all  such 
goods  so  to  be  sold  to  R.  P.,  but  so  that  the 
supposed  maker  should  not  be  liable  beyond 
£10,  is  a  forged  undertaking  for  the  payment 
of  money  within  the  statute  1  Will.  4,  c.  66, 
s.  3.     Reg.  v.  Stone,  364 

11.  E.  W.  came  to  a  banking-house,  and  asked 
to  have  a  bill  discounted,  stating  that  be  came 
from  Mr.  Tomlinson  (who  was  known  to  the 
banker's  clerk),  and  on  one  of  the  bankers 
saying  that  Mr.  Tomlinson  had  not  endorsed 
the  bill,  E.  W.  said  that  he  could  endorse  it 
for  him.  The  banker  then  wrote  on  the  back 
of  the  bill  "  Per  procuration,  Thomas  Tom- 
linson," and  the  prisoner  signed  his  own 
name,  E.  W.f  to  it : — Held  not  to  be  a  forgery. 
Reg.  v.  White,  404 

12.  A  railway  scrip  certificate,  signed  by  two  of 
the  directors,  and  which  states  that  the  holder 
of  it  "  having  paid  the  deposit  of  £5,  signed 
the  parliamentary  contract  and  subscribers' 
agreement,  and  agreed  to  pay  all  costs  in 
respect  thereof,  is  the  proprietor  of  one  share 
of  £50,  part  of  the  additional  capital ;"  and 
which  states  that  "  the  share  represented  by 
this  certificate  will  hear  interest  at  the  rate  of 
£5  per  cent"  from  1st  Jan.  1847,  to  1st  July, 
1853,  and  after  that  ehare  in  the  net  profitt 
of  the  company,  is  neither  a  " receipt"  nor 
an  "acquittance"  nor  an  "accountable  re- 
ceiptT  within  the  stat  1  Will.  4,  c.  66,  s.  10; 
and  the  forgery  of  such  certificate  is,  there- 
fore, not  an  offence  against  that  statute.  Reg. 
v.  We$tt  496 

13.  A.  gave  to  B.,  his  clerk,  a  blank  check,  and 
directed  him  to  fill  it  up  with  the  amount  of 
a  bill  and  expenses  (for  which  A.  had  to  pro- 
vide, and  which  amount  B.  was  to  ascertain), 
and  get  the  check  cashed,  and  pay  the 
amount  to  Mr.  W.,  and  take  up  the  bill.  The 
bill  was  for  156?.  9».  9rf.,  the  expenses  about 
10*.    B.  filled  up  the  check  with  the  sum  of 
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2502.,  got  it  cashed,  and  kept  the  whole  of  the 
amount}  alleging  that  it  was  due  to  him  for 
salary : — Held,  that  this  was  forgery,  and  that 
this  was  so  even  if  B.  bona  fide  believed  that 
2502.  were  due  to  him  from  A.,  or  even  if  it 
were  really  due  to  him.  Reg.  v.  WiUon,   527 

14.  In  a  case  of  forgery  the  name  John  JPNicoU, 
signed  to  the  forged  instrument,  was,  in  the 

'  setting  out  of  the  forged  instrument  in  the 
indictment,  written  John  M*  Nicole:— Held 
not  to  be  a  variance.  Ibid. 

15.  A.  desired  William  Wilkinson,  a  mechanic 
in  his  service  at  Leeds,  at  weekly  wages,  to 
write  his  name  across  a  blank  stamp,  which 
he  did.  A.  wrote  on  it  a  bill  of  exchange  for 
1482.  7c.  tf<£,  drawn  on  "Mr.  William  Wilkin, 
son,  Halifax,"  and  A.  wrote  over  the  accept- 
ance, "Payable  at  Smith,  Payne,  k  Co., 
Bankers,  London."  A.  intended,  at  the  time 
the  acceptance  was  written,  to  make  the 
drawing  to  be  on  a  Mr.  William  Wilkinson, 
of  Halifax,  there  being  persons  of  that  name 
resident  there,  but  none  of  whom  had  given 
him  any  authority  to  draw : — Held  forgery. 
Reg.  v.  Blenkineop,  531 

10.  It  was  the  practice  of  the  treasurer  of  the 
oounty  of  8.,  when  an  order  had  been  made 
on  him  for  the  payment  of  the  expenses  of  a 
prosecution,  to  pay  the  whole  amount  to  the 
attorney  for  the  prosecution  or  his  clerk,  and 
to  require  the  signature  of  every  person 
named  in  the  order  to  be  written  on  the  back 
of  it,  and  opposite  to  each  name  the  sum  or- 
dered to  be  paid  to  each  person  respectively : 
— Held,  that  such  a  signature  is  not  a  receipt, 
the  forging  of  which  is  an  offence  against  the 
stat  1  Will.  4,  o.  66,  s.  10,  and  that  it  is  merely 
an  authority  to  the  treasurer  to  pay  the 
amount     Reg.  v.  Cooper,  586 

17.  The  forgery  of  a  railway  pass,  to  allow  the 
bearer  to  pass  free  on  a  railway,  is  a  forgery 
at  common  law;  but  the  uttering  of  it  per  se 
is  not  a  misdemeanour.    Reg.  v.  BouU,      604 

18.  The  uttering  of  a  forged  instrument,  the 
forgery  of  which  is  only  a  forgery  at  com- 
mon law,  is  no  offence,  unless  some  fraud 
was  actually  perpetrated  by  it;  and  where, 
in  such  a  case,  the  indictment  contained  some 
counts  for  forging  the  instrument  and  others 
for  uttering  it  and  the  defendant  was  acquitted 
on  the  counts  for  the  forgery,  and  convicted 
on  the  counts  for  the  uttering,  the  judgment 
was  arrested.  Ibid. 

19.  An  unsigned  forged  paper,  "  Received  from 
Mr.  Bendon,  due  to  Mr.  Warman,  17s.  Set- 
telled,"  is  a  forged  receipt  within  the  stat  1 
Will.  4,  c.  66,  8.  10.     Reg.  v.  Inder,  635 

20.  A.,  a  shareholder,  had  bought  twenty  shares 
in  the  E.  C.  R.  Co.,  of  L.,  a  broker,  which 
stood  in  the  name  of  R.  A.  P. ;  but  L.  did  not 
send  A.  the  deed  of  transfer,  as  A.  was  in 
embarrassed    circumstances,  and   owed   L. 


money.  A.  procured  a  boy  to  execute  r.  Jeea 
of  transfer  of  the  shares  in  the  name  «»i  It  A. 
P.  All  the  calls  on  the  shares  had  bo«Ai  paid 
up  : — Held,  a  forgery,  and  that  A.  could  be 
convicted  on  counts  laying  an  intent  to  de- 
fraud R.  A.  P.  and  the  E.  C.  R.  Co.  Reg.  v. 
Hoateon,  777 

21.  The  practice  was,  for  a  majority  of  the  offi- 
cers of  a  parish  to  draw  checks  on  the  treasu- 
rer of  a  union  ,*  and  one  of  their  blank  checks, 
filled  up  for  12.  3s.  6d.  had  a  note  at  the  bot- 
tom— "  Unless  this  chock  is  signed  by  a  ma- 
jority of  the  parish  officers,  it  will  net  be 
cashed."  This  check  was  signed  by  una  of 
the  officers  while  it  was  for  1L  3#.  W.  It  was 
altered  to  32.  3s.  6<&,  and  when  cashed  by  the 
treasurer,  had  the  signatures  of  a  majority  of 
the  officers  to  it  '.—Held,  that  .f  the  check 
was  fraudulently  altered  when  i»  bad  only  one 
signature  to  it,  this  was  no  foigery,  as  it  was 
then  an  incomplete  instrument-  Reg.  v.  Tur- 
pin,  820 

22.  A  tasting  order  to  taste  wiao  in  the  London 
Docks,  is  an  order  for  the  avlivery  of  goods, 
the  forgery  of  which  is  a  /elony  within  the 
stat  1  WilL  4,  e.  66,  s.  It.     Reg.  v.  IUidgt, 

871 

23.  At  the  London  Bocks,  a  person  bringing  a 
tasting  order  from  a  met  chant  having  wine 
there,  is  not  allowed  to  taUe  till  the  order  has 
the  signature  of  a  clerk  of  the  company  across 
it  A.  uttered  a  tasting  trder  with  the  mer- 
chant's name  forged  to  it,  by  presenting  it  to 
the  company's  clerk  for  his  signature  across 
it  The  clerk  refused  to  dign  it  -.—Held,  that, 
in  this  state,  the  order  was  a  forged  order  for 
the  delivery  of  goods.  Ibid. 

24.  A.  was  indicted  at  the  Central  Criminal 
Court  for  a  forgery  at  common  law.  He  had 
been  on  bail,  and,  immediately  before  the  trial 
commenced,  had  surrendered  in  discbarge  of 
his  bail.  There  was  no  evidence  that  A.  had 
committed  the  forgery  within  the  jurisdiction 
of  that  court;  but,  held,  that  he  was  triable 
there,  as  being  "  in  custody"  within  the  ju- 
risdiction, under  the  stat  1  Will.  4,  c  66,  s. 
24.     Reg.  v.  Smythie;  878 

FOUNDATION. 
A.  and  B.  were  the  owners  of  adjoining  lands, 
and  the  house  of  A.  had  for  more  than  twen- 
ty years  been  supported  by  the  adjoining 
land  of  B.,  who  dug  a  foundation  for  some 
intended  buildings  so  near  the  house  of  A. 
that  it  fell : — JErVW,  that  if  A/s  house  had 
been  so  supported,  and  both  parties  knew  it 
the  plaintiff  had  a  right  to  such  support  as  an 
easement  and  that  the  defendant  could  not 
withdraw  that  support  without  being  liable 
in  damages  for  any  injury  that  the  plaintiff 
might  sustain  thereby,  which  damages  should 
be  such  as  to  put  the  plaintiff  in  the  i 
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state  in  which  he  was  before,  but  the  jury 
ought  not  to  give  him  a  new  house  for  an 
old  one.     Hide  v.  Thomborough,  260 

FRAUD. 

See  Detinue,  2. — Evidence,  26. — False  Pbje- 

tence. — False  Representation. 

FRAUDS  (STATUTE  OF). 
See  Delivery  of  Goods. — Fixtures. 

FREIGHT. 
See  Shipping,  1. — Tender,  1. 

GAME. 
See  Night  Poaching. 

GAOL  DELIVERY. 

1.  If  a  prisoner  be  committed  to  the  gaol  for 
trial  at  the  quarter  sessions  which  are  to  be 
held  after  the  assizes,  the  judge  at  the  assizes 
will  discharge  him  on  his  own  recognisance  if 
there  be  no  indictment  preferred  against 
suoh  prisoner  at  the  assises.    Beg.  v.  Arlett, 

696 

2.  The  judges'  commission  of  gaol  delivery  ap- 
plies only  to  untried  prisoners  in  the  gaol,  and 
not  to  untried  prisoners  in  houses  of  correc- 
tion. Ibid. 

GOODS  SOLD. 

1.  In  indebitatus  assumpsit  for  goods  sold  and 
delivered,  the  defendant  cannot  show,  under 
the  plea  of  uon  assumpsit,  that  at  the  time  of 
the  sale  the  goods  sold  did  not  belong  to  the 
vendor,  and  that  they  were  afterwards  re- 
claimed by  the  real  owner.  Walker  v.  Mel- 
Ion,  346 

2.  A.  sold  to  B.r  by  sample,  twenty-four  sacks 
of  flour,  part  of  a  lot  of  217  sacks  belonging 
to  A.,  which  were  lying  at  the  warehouse  of 
one  M.,  and  he  also  gave  B.  a  delivery-order 
on  M.,  in  pursuance  of  which  M.  transferred 
twenty-four  sacks  of  flour  to  B.'s  name  in  his 
books ;  and  afterwards  delivered  twelve  sacks 
of  the  flour  to  B.,  which  B.  paid  for.  No 
appropriation  of  any  particular  twenty-four 
sacks  was  ever  made  for  B.  The  flour  con* 
tained  in  the  twelve  sacks  delivered  was 
found,  on  examination,  not  to  correspond 
with  the  sample,  and  B.  consequently  refused 
to  accept  or  pay  for  the  remaining  twelve : — 
Eddy  that  A.  could  not  recover  the  price  of 
these  twelve  sacks  in  an  action  for  goods  sold 
and  delivered. 

Whether,  in  suoh  a  case,  goods  bargained 
and  sold  would  lie,  quatre  t  Elliott  v.  Hegin- 
botham,  646 

GUARANTEE. 

See  Pleading,  2. 

HANDWRITING. 
See  Evidence,  1, 2, 17. 


HIGH  SEAS. 
See  Indictment,  1,  2.— Murder,  1. 

HIGHWAY. 
See  Attorney,  1. — Fences. 
If  an  indictment  be  preferred  against  the  inha- 
bitants of  a  parish  under  the  Highway  Aot, 
6  k  6  Will.  4,  o.  50,  s.  96,  and  the  defendants 
plead  guilty,  the  judge  will  not  direct  the 
prosecutor's  costs  to  be  paid  under  that  sec- 
tion, as  the  indictment  was  not  tried  before 
him.    Reg.  v.  Inhabitant*  of  Vowchurch,   393 

HUSBAND  AND  WIFE. 

See  Coverture. — Murder,  12, 14. — 

Receiver,  4. 

1.  If  husband  and  wife  be  living  separate  and 
apart,  and  the  husband  make  the  wife  a  regular 
allowance  of  a  sufficient  sum  for  her  main- 
tenance, which  is  regularly  paid,  this  is  suffi- 
cient to  repel  the  inference  of  agency,  and  he 
is  not  liable  for  any  debt  she  may  contract ; 
and  it  is  not  necessary  that  there  should  be 
any  deed  of  separation ;  but  the  allowance 
must  be  such  as  the  jury  shall  think  sufficient, 
reference  being  had  to  the  station  of  the  par- 
ties and  the  Income  of  the  husband.  Holder 
v.  Cope,  437 

2.  If  husband  and  wife  be  living  apart,  and  the 
husband  makes  the  wife  a  sufficient  allowanco 
for  her  support,  he  is  not  liable  in  an  action 
by  a  tradesman  for  goods  supplied  to  her, 
and  it  is  immaterial  whether  the  tradesman 
knew  of  such  allowance  or  not  Reeve  v.  The 
Marquis  of  Congngham,  444 

3.  If  a  wife  living  apart  from  her  husband  or- 
ders goods  to  be  addressed  and  sent  to  a  third 
person,  and  they  be  sent  to  the  house  of  such 
third  person,  that  not  being  the  place  of 
abode  of  the  wife,  the  husband  is  not  liable 
to  pay  for  those  goods.  Ibid. 

4.  Where  a  sum  of  money  was  advanced  to  a 
wife  who  was  living  with  her  husband,  and, 
after  her  decease,  the  husband  promised  to 
repay  the  sum  "  when  convenient  to  him," 
but  stated  that  he  had  not  been  privy  to  the 
loan, — Held,  that  there  was  evidence  to  go  to 
the  jury  that  the  wife  had  borrowed  the  mo- 
ney with  the  sanction  of  the  husband,  or  that 
she  professed  so  to  do,  and  that  he  had  rati- 
fied her  act    West  v.  Wheeler,  714 

IMPOUNDING  DOCUMENTS. 
In  debt  by  payee  against  makers  of  a  bank- 
er's check,  in  which  the  defendants  pleaded 
that  they  did  not  make  the  check,  the  de- 
fendants' signatures  were  admitted,  but  it  was 
opened  for  the  defendants,  that  the  defend- 
ants, who  were  directors  of  a  company,  of 
which  the  plaintiff  was  secretary,  kept  blank 
checks,  with  their  signatures  to  them,  in  a 
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book,  and  that  this  check  was  one  of  those  : 
filled  up  by  the  plaintiff  without  authority.  I 
The  judge  intimated,  that  thU  would  be  a 
forgery,   even  though    the  whole  ram  the 
eheek  was  drawn  for  wu  due  to  the  plain-  ■ 
tiff.    The  plaintiff 'a  counsel  elected  to  be  non- 
suited, and  the  judge  ordered  the  check  to  be 
impounded  in  the  hands  of  the  associate,  but 
would  not  order  the  plaintiff  to  be  taken  into  ' 
custody,  as  no  eridenee  of  any  forgery  had 
been  given,  and  the  whole  matter  rested  on  ' 
the  statement  of  counsel  only.    Flower  v. 
Shaw,  703 

IMPRISONMENT. 
See  False  Imprisonmeht. 

INDECENT  EXPOSURE. 

1.  If  a  man  indecently  expose  his  person  to  one 
woman  only,  this  is  not  an  indictable  misde- 
meanor.    Reg.  v.  Webb,  933 

2.  Whether  an  indictment  which  charges  A. 
with  having  "  in  a  certain  public  place  within 
a  certain  victualling  ale-house,"  indecently 
exposed  his  person  in  the  presence  of  M.  A., 
the  wife  of  B.,  and  other  the  liege  subjects 
there,  is  good,— qnctre.  Bui  if  it  appear  that 
the  exposure  was  to  M.  A.,  the  wife  of  B., 
only,  the  defendant  ought  not  to  be  con- 
victed, Ibid. 

INDICTMENT. 
See  Church-bate,  1,  2,  3,  4,  5,  6.— Embezzle- 
ment, 6. — Manslaughter,  4,  6. — Murder,  2, 
8,  4,  5,  6,  8, 10,  12.— Receiver,  1,  2.— Time, 
2. 

1.  An  indictment,  preferred  at*the  assizes,  under 
the  stat  7  &  8  Vict.  o.  2,  for  a  crime  commit- 
ted on  the  high  seas,  need  not  conclude  con- 
tra formam  ttatuti.     Beg.  v.  Servo,  53 

2.  In  an  indictment  preferred  at  the  assises  for 
a  felony  committed  on  the  high  seas,  it  is  suf- 
ficient to  allege  that  the  offence  was  commit- 
ted "on  the  high  seas,"  without  also  aver- 
ring, that  the  offence  was  committed  within 
the  jurisdiction  of  the  Admiralty.  Reg.  v. 
Jonee,  165 

3.  In  indicting  a  person  for  felony,  since  the 
stat  11  k  12  Vict  c.  46,  it  is  immaterial 
whether  he  be  a  principal  in  the  first  or  in 
the  second  degree,  or  an  accessary  before  the 
fact,  as  in  either  case  he  is  indictable  as  a 
principal.     Reg.  v.  Manning,  903,  n. 

4.  An  indictment  which  charges,  that  A.  stole 
two  shillings  "of  the  good*  and  chattel*"  of  S. 
F.,  is  good,  as  the  words  "the  goods  and 
chattels  of"  may  be  rejected  as  surplusage. 
Reg.  v.  Radley,  974 

5.  An  indictment  charged  the  prisoner  with 
stealing  "one  ham,  of  the  value  of  10*.,  of  the 
goods  and  chattels  of  R.  H.  :"—ffeld  good, 
although  it  did  not  state  the  animal  of  which 
the  ham  had  formed  a  part  Reg.  v.  Gallcar*, 

981 


INDICTMENT  (FORMS  OF). 

1.  For  throwing  destructive  matter  on  the  per- 
son. 129 

2.  For  giving  a  false  answer  on  voting  for  a 
town  councillor.  179 

3.  For  felony  in  causing  a  registrar  to  make  a 
false  entry.  622 

4.  For  misdemeanor,  in  making  a  false  state- 
ment to  a  registrar.  504 

5.  For  taking  a  false  oath  to  obtain  a  marriage 
license.  847 

6.  For  perjury  before  magistrates  on  a-  sum- 
mary conviction.  607 

7.  For  perjury  in  the  County  Court  824 

8.  For  false  pretence,  by  giving  false  taster  of 
cheese.  630 

9.  For  false  pretence,  for  obtaining  a  railway 
ticket  in  exchange  for  a  false  one.  917 

10.  For  manslaughter,  by  improperly  putting 
the  deceased  into  cold  water.  470 

11.  For  manslaughter,  in  neglecting  the  work- 
ing of  an  engine,  from  which  a  mine  explo- 
sion occurred.  343 

12.  The  like,  for  neligenee  in  the  ventilation  of 
the  mine,  368 

13.  For  murder,  by  causing  premature  birth. 

784 

14.  For  disobedience  of  an  order  of  justices  to 
pay  church-rates.  564 

15.  For  disobedience  of  an  order  of  affiliation. 

962 
INNOCENT  AGENT. 

See  Forgery,  4. 
If  a  man  does,  by  means  of  an  innocent  agent, 
an  act  which  amounts  to  a  felony,  the  em- 
ployer, and  not  the  agent,  is  accountable  for 
that  act  as  principal.    Reg.  v.  BUotdole,  765 

INSURANCE. 
Where  a  policy  of  insurance  on  life  contained  a 
condition,  that  the  policy  should  be  void  if 
the  assured  should  "  commit  suicide  f  and  it 
was  proved  that  the  assured  had  died  from 
the  effects  of  poison  taken  by  himself: — Held, 
that,  in  order  to  avoid  the  policy,  it  most  be 
shown  that  the  assured,  at  the  time  be  com* 
mitted  that  act,  could  distinguish  between 
right  and  wrong,  so  as  to  be  able  to  under- 
stand and  appreciate  the  nature  and  quality 
of  the  act  he  was  doing.    Sekwabe  v.  Clift, 

134 
ISSUE. 
See  Feigned  Issue. 

JOINT-STOCK  COMPANY. 

1.  In  order  to  prove  that  scrip  has  been  called 
in  by  a  joint-stock  company,  to  be  registered 
under  8  Vict.  c.  16,  8.  9,  it  is  not  sufficient  to 
call  the  clerk  of  the  brokers  who  sent  them 
in  for  that  purpose,  unices  he  produce  the 
scrip  itself;  and 

Semble,  that  some  one  from  the  office  of  the 
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company  itself  should  be  called,  to  prove 
that  the  company  did  in  fact  call  in  the  scrip. 
M'Etren  v.  Wood;  330 

2.  Where  a  contract  had  been  made  with  a 
trading  company  before  complete  registra- 
tion : — Held,  that  it  was  not  obligatory  to  sue 
the  company  on  the  contract  by  their  public 
officer.     Barton  v.  Hutchinson,  712 

JURY  DB  MEDIETATE  LINGUJS. 

1.  An  alien  woman,  who  has  married  a  British 
subject,  is  not  entitled,  on  her  trial  for  a 
felony,  to  be  tried  by  a  jnry  de  medietate  lin- 
guae.   Beg.  v.  Manning,  887 

2.  Whether  an  alien,  who  is  indicted  jointly 
with  a  British  subject  for  a  felony,  thereby 
loses  the  privilege  of  being  tried  by  a  jury 
de  medietate  linguae— quctre  t 

[But  held,  in  SwendseW*  ease  (14  St.  Tr.  559), 
that  be  did  not;  Barrel  ca$et  Moore,  557, 
$emb.  cont.]  Ibid, 

JUSTICE  OP  THE  PEACE. 
An  action  against  a  magistrate  for  an  act  done 
by  virtue  of  his  office  is  a  local  action ;  and 
therefore,  if  (since  the  division  of  the  county 
of  Lancaster,  by  virtue  of  the  3  &  4  W.  4,  c. 
71,  s.  4),  the  venue  in  such  action  be  laid  in 
the  "  southern  division"  of  that  county,  but 
it  appear  that  the  cause  of  action  arose  in  the 
"  northern  division,"  the  defendant  will  be 
entitled  to  a  verdict  thereof  under  the  21  Jac. 
1,  c.  12,  s.  5.     Atkinson  v.  Hornby,  335 

JUSTICES  (ORDER  OF). 
See  Order  of  Justices. 

LANDLORD  AND  TENANT. 
See  Trespass,  2. 

1.  A.  demanded  £20  as  rent  due  from  B. ; 
and  B.  having  claimed  certain  deductions 
which  A.  would  not  allow,  B.  then  put  down 
twenty  sovereigns,  and  said,  "  I  tender  you 
£20  under  protest:" — Held,  a  good  tender, 
as  this  was  not  a  conditional  tender,  the 
words  "under  protest"  merely  importing  that 
B.  did  not  acquiesce  in  the  demand  of  A., 
and  did  not  mean  to  preclude  himself  from 
recovering  the  money  back  again  if  he  could. 
Manning  v.  Lunn,  13 

2.  The  land  tax  is  a  "  parliamentary  tax,"  with- 
in the  meaning  of  an  agreement  to  pay  rent 
"  and  all  taxes,  parliamentary  and  parochial." 

Ibid. 
8.  Where  a  contract  was  made  by  plaintiff  and 
one  H.,  that  H.  "should  build  certain  bouses 
on  plaintiff's  land,  and  procure  tenants  for 
the  same  at  a  given  rate,  and  himself  pay  the 
rent  till  he  so  procured  tenants,  from  the  Mi- 
chaelmas then  next  ensuing :" — Held,  that, 
under  the  contract,  no  tenancy  was  created 
between  plaintiff  and  H.    Taylor  v.  Jackson, 

22 
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4.  Where  a  tenant  is  entitled  to  six  months'  no- 
tice to  quit,  a  notice  to  quit  "  at  the  expiration 
of  the  present  year's  tenancy"  is  sufficient, 
although  it  does  not  appear  on  the  face  of 
it,  that  it  was  given  six  months  before  the 
period  therein  specified  for  quitting.  Doe  d. 
Oortt  v.  Timothy,  351 

5.  In  an  action  by  A.  against  B.  for  rent  on  a 
demise  from  quarter  to  quarter,  with  the  rent 
payable  one  quarter  in  advance,  the  defend- 
ant pleaded  a  denial  of  the  demise, — a  notice 
to  quit, — and  a  surrender  by  operation  of 
law.  A  written  agreement  for  this  quarterly 
letting,  made  while  the  stat  7  A  8  Vict.  c.  76, 
s.  4,  was  in  force,  was  put  in,  which  was 
signed  by  B.  but  not  by  A. :  — Held,  that  this 
was  evidence  of  a  parol  demise  by  A.,  and 
that  it  was  put  an  end  to  by  a  parol  notice 
to  quit. 

Held,  also,  that  if  a  tenant  hate  left  a 
house  unoccupied,  and  the  landlord  enter  and 
be  in  the  profitable  occupation  of  the  house, 
he  cannot  recover  rent  from  the  tenant  for 
any  time  after  such  profitable  occupation ; 
but  if  he  merely  puts  a  person  into  the  house 
to  take  care  of  it  and  prevent  depredations,  it 
would  be  otherwise.    Bird  v.  DefonvieUe,  415 

6.  In  case  for  selling  goods  distrained  for  rent, 
without  complying  with  the  provisions  of  the 
stat.  2  W.  A  M.  Bess.  1,  c.  5,  the  damages 
are,  the  value  of  the  goods  distrained,  less  the 
amount  of  rent  due.     Whihcortk  v.  Maden, 

517 

7.  Defendant  let  to  plaintiff  certain  premises, 
under  an  agreement  that  the  "  yearly  rent 
should  be  £110  from  the  15th  of  October, 
1847 ;"  and  that  "  the  rent  should  be  paya- 
ble in  advance,  if  the  landlord  required  the 
same."  At  the  expiration  of  the  first  quar- 
ter, the  defendant  (the  landlord)  demanded 
271. 10s.  for  a  quarter's  rent  then  due;  and  as 
it  was  not  paid,  he  distrained  for  the  £110 : — 
Held,fir9t,  that,  after  such  demand,  he  had  a 
right  to  distrain  for  the  211.  10*.,  but  not  for 
the  £110 ;  secondly,  that  if  the  jury  were  of 
opinion  that  the  goods  distrained  were  no 
more  than  sufficient,  if  fairly  sold,  to  realise 
the  211.  10*.,  the  plaintiff  would  be  entitled, 
under  a  count  for  taking  an  excessive  distress, 
to  recover  only  nominal  damages;  thirdly, 
that,  in  assessing  the  damages  under  that 
count,  the  jury  were  at  liberty  to  inquire 
whether  tho  best  means  had  been  used  to  as- 
certain the  value  of  the  goods  seized  and 
sold,  although  it  appeared  that  they  had 
been  duly  appraised,  and  that  they  were  sold 
at  the  appraised  value ;  fourthly,  that,  under 
a  count  in  trover,  to  recover  damages  for 
wrongfully  removing  fixtures  under  a  dis- 
tress, the  plaintiff  was  entitled  to  recover 
the  value  of  the  fixtures  as  chattels  merely. 
Clarke  v.Hol/ord,  540 
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8.  Where  tenant  fo*  years  agrees  to  keep  the 
premises  in  repair  during  the  tenancy,  and, 
before  the  expiration  of  the  term,  an  action 
is  brought  against  him  for  breach  of  this 
agreement,  the  plaintiff  is  entitled  to  recover 
nominal  damages  only.     Marriott  v.  Cotton, 

553 

9.  A.  was  seised  in  fee  of  a  house  and  two  acres 
of  land,  which  he  had  let  to  B.  A.  mortgaged 
this  property  to  C.  in  fee,  and  it  was  ar- 
ranged between  A.,  B.,  and  C,  that  B.  should 
pay  the  amount  of  the  interest  on  the  mort- 
gage to  C,  and  the  residue  of  the  rent  to  A. 
After  this  C.  gave  notice  to  A.  to  pay  the 
whole  rent  to  him.  A.  did  so : — Held,  that,  by 
reason  of  the  arrangement,  A.  was  not  justi- 
fied in  so  doing;  but  if  there  had  been  no 
such  arrangement  it  would  have  been  other- 
wise.    Whitman  v.  Walker,  615 

10.  A.  was  seised  in  fee  of  nine  acres  of  land 
charged  with  legacies,  for  which  there  was  a 
power  of  distraining.  A.  let  the  land  to  B., 
and  the  legatees  assigned  their  legacies  to 
C,  who  gave  notice  to  B.  to  pay  the  rent  to 
him  : — Held,  that  B.  was  not  justified  in  so 
doing  upon  a  notice  only,  although  be  would 
have  been  under  the  threat  of  a  distress.  Ibid. 

11.  Goods  sufficient  to  countervail  arrears  of 
rent  are  not  "  to  be  found"  on  the  demised 
premises,  so  as  to  avoid  the  operation  of  the 
stat  4  Geo.  2,  e.  28,  s.  2,  unless  they  are  so 
visibly  there  that  a  broker  going  to  distrain 
would,  using  reasonable  diligence,  find  them, 
so  as  to  be  able  to  distrain  them.  Doe  d.  Ha- 
«erwnT.  Frank;  678 

12.  A  lessee  was  to  incur  a  forfeiture,  if  he  did 
not  do  certain  repairs  "  to  the  satisfaction  of 
the  surveyor"  of  the  lessor.  lie  did  the  repairs, 
but  the  lessor's  surveyor  was  not  satisfied : — 
Held,  in  ejectment  for  the  forfeiture,  that  if 
those  who  tried  the  cause  thought  the  sur- 
veyor ought  to  have  been  satisfied,  that  would 
be  sufficient,  and  there  would  be  no  forfeiture 
incurred.  Doe  d.  Sir  Edward  Baker,  Bart, 
v.  Jonee,  743 

LAND-TAX. 
See  Landlord  and  Tenant,  2. 

LARCENY. 

See  Chattel. — Examination  before  Magis- 
trates, 2. — Indictment,  4,  5. — Receiver,  1. 

1.  A.,  assisted  by  B.,  had  done  work  for  the  fa- 
ther of  C,  and  C.  told  A.  and  B.  that  if  they 
would  bring  a  stamped  receipt  they  should  be 
paid.  B.  bought  a  stamp  with  the  money  of 
A.,  and  they  together  went  to  C,  and  the 
blank  stamp  was  given  to  C.  to  write  a  receipt 
on  it  C.  did  so;  and  as  the  stamp  lay  on 
C.'s  desk,  A.  signed  the  receipt  and  B.  wit- 
nessed it,  but  neither  of  them  ever  had  the 
stamp  in  his  possession  after  the  receipt  was 
written  on  it     C,  under  pretence  of  fetching 


his  father's  check-book,  took  away  the  re- 
ceipt, and  would  not  pay  the  money  it  was 
given  for : — Held,  not  a  larceny  of  the  stamp. 
Beg.  v.  Frampton,  47 

2.  Servants  who  clandestinely  take  their  mas- 
ter's oat*  with  intent  to  give  them  to  their 
master's  horses,  and  without  any  intent  to  ap- 
ply them  to  their  own  private  benefit,  are 
guilty  of  larceny,  even  though  they  are  not 
answerable  at  all  for  the  condition  of  the 
horses.    Beg.  v.  Pritxtt,  114 

3.  A.,  who  had  been  the  servant  of  Mrs.  G., 
applied  for  a  service  to  Mrs.  D.,  who  con- 
sented to  engage  A.  as  her  servant,  if,  to  a 
letter  written  by  Mrs.  D.  to  Mrs.  G.,  a  satisuve- 
tory  answer  was  returned  as  to  the  character 
of  A.  Mrs.  D.  accordingly  wrote  a  letter  to 
Mrs.  G.  and  posted  it,  and  A.,  wishing  to  in- 
tercept the  letter,  went  to  the  R.  Post-office, 
and  obtained  the  letter  by  stating  that  she 
was  a  servant  of  Mrs.  G.,  and  then  burnt  it: 
— Held,  by  the  fifteen  Judges,  that  this  was  a 
larceny.    Beg.  v.  Jonee,  236 

4.  Money  was  stolen  from  an  ancient  poor's 
box  fixed  up  in  a  church : — Held,  that  in  an 
indictment  for  stealing  it,  the  property  would 
be  properly  laid  in  the  vicar  and  churchwar- 
dens, and  that  an  indictment  in  which  the 
property  was  stated  to  be  that  of  "  J.  N.  and 
others,"  J.  N.  being  the  vicar,  was  correct, 
without  alleging  "  J.  N."  to  be  the  vicar,  or 
the  "  others"  to  be  the  churchwardens.  S*$. 
v.  Wortleg,  2S3 

5.  J.  had  employed  M.  to  load  sacks  of  oats,  the 
property  of  J.,  from  a  vessel  on  to  the  trams 
of  K.,  who  was  to  carry  them  on  the  trams  to 
the  warehouse  of  J.  By  previous  concert 
between  M.  and  K.  oats  were  taken  by  M. 
from  two  of  the  sacks  and  put  into  a  nosebag 
in  the  absence  of  K.,  and  hidden  under  a 
tram.  K.  returned  in  a  few  minute?  and 
took  the  nosebag  and  its  contents  from  under 
the  tram  and  took  them  away,  M.  being  then 
within  three  or  four  yards  of  him : — Hcfd.  that 
both  were  principals  in  the  larceny,  and  that 
K.  was  not  a  receiver ;  and  that,  as  it  was  all 
one  transaction  and  both  had  concurred  in  it, 
and  both  had  been  present  at  some  parts  of 
the  transaction,  both  could  be  convicted  as 
principals  in  the  larceny.   Beg.  v.  Kelly*   379 

6.  S.  delivered  two  £5  notes  to  Mrs.  D..  the  wife 
of  the  postmaster  of  C,  at  which  post-office 
money -orders  were  not  granted,  and  asked 
her  to  send  them  by  G.,  the  letter  carrier  from 
C.  to  W.,  in  order  that  he  might  get  two  £* 
money -orders  at  the  W.  post-office.  Mrs.  D. 
gave  these  instructions  to  G.,  and  put  the 
notes  by  his  desire  into  his  bag.  G.  after- 
wards took  the  notes  out  of  tb«  *<*g,  and  pre- 
tended when  he  got  to  the  W.  post-office  that 
he  had  lost  them.  It  was  found  by  the  jury 
that  G.  had  no  intention  to  steal  the  notes 
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when  ihoy  were  given  to  him  by  Mrs.  D. : — 
Held,  by  the  fifteen  judges,  that  this  taking 
of  the  notes  by  G.  was  not  a  larceny,  the 
notes  not  being  in  his  possession  in  the  course 
of  his  duty  as  a  post-office  servant  Reg.  v. 
Glaa$,  395 

7.  Where  a  prisoner  was  indicted  in  one  count, 
for  stealing  from  the  mine  of  one  H.  J.  G. 
coal,  the  property  of  the  said  H.  J.  G.,  and, 
in  the  same  count,  for  stealing  from  the  mines 
of  thirty  other  proprietors  coal,  the  property 
of  each  of  such  other  proprietors,  and  it  ap- 
peared that  all  the  coal  so  alleged  to  have 
been  stolen  had  been  raised  at  one  shaft : — 
Held,  First,  that  the  prosecutor  could  not  be 
called  upon  to  elect  on  which  charge  he  would 
go  to  the  jury.     Reg.  v.  BleandaU,  765 

Secondly,  that  although,  for  the  sake  of 
convenience  in  trying  the  prisoner,  the  judge 
might  direct  the  jury  to  confine  their  atten- 
tion to  one  particular  charge,  yet  that  the  pro- 
secutor was  entitled  to  give  evidence  in  sup- 
port of  all  the  charges  laid  in  the  indict- 
ment. Hid. 

Thirdly,  that  proof  of  such  charges  might 
be  relied  on,  in  order  to  show  a  felonious 
intent  Ibid. 

8.  Where  a  prisoner  charged  with  larceny  has 
given  two  different  accounts  of  the  way  in 
which  he  became  possessed  of  the  stolen  pro- 
perty, it  is  not  incumbent  on  the  prosecutor 
to  eg\\  as  witnesses  persons  whom,  in  one  of 
the  statements,  he  says  could  prove  his  inno- 
cence, with  a  view  of  disproving  that  state- 
ment ;  but  it  may  be  prudent  in  the  prosecu- 
tor to  have  these  persons  in  attendance  at  the 
trial,  though  he  does  not  call  them,  to  avoid 
the  effect  of  the  observations  by  the  prisoner, 
or  his  counsel,  that  these  persons  could  prove 
the  prisoner's  innocence,  but  that  he  has  not 
the  means  of  procuring  their  attendance. 
Reg.  v.  Dibleg,  818 

9.  If  a  person  finds  goods  that  have  been  actu- 
ally lost,  or  are  reasonably  supposed  by  him 
to  have  been  lost,  and,  appropriating  them 
with  intent  to  take  the  entire  dominion  over 
them,  really  believing,  when  he  takes  them, 
that  tho  owner  cannot  be  found,  it  is  not  lar- 
ceny ;  but  if  he  takes  them  with  the  like 
Intent,  though  lost  or  reasonably  supposed  to 
be  lost,  but  reasonably  believing  that  the 
owner  can  be  found,  it  is  larceny.  Reg.  v. 
Thurborn,  831 

10.  A.  found  a  watch,  and  subsequently  con- 
verted it  to  his  own  use— the  jury  found  him 
"  Not  guilty  of  stealing  the  watch,  but  guilt; 
of  keeping  possession  of  it  in  the  hope  of  re- 
ward, from  the  time  he  first  had  the  watch/' 
A  verdict  of  guilty  was  entered  at  the  trial : — 
Held  wrong,  and  that  on  these  facts,  and  this 
finding,  it  was  no  larceny.   Reg.  v.  Yorke,  841 

11.  A  delivered  his  witch  to  B.,  a  watchmaker, 


to  regulate.  B.  left  his  residence  with  the 
prosecutor's  watch  in  his  possession,  and  was 
not  heard  of  till  he  was  taken  into  custody 
when  he  said  he  had  disposed  of  the  property* 
—Held,  no  larceny.  Reg.  v.  Thrietle.  842 
Held  also,  that in  *uch  a  case,  unless  the 
possession  of  goods  be  obtained  with  a  feloni- 
ous intent,  no  subsequent  appropriation  will 
constitute  a  larceny.  Jbid. 

12.  A  person  employed  in  the  Post-office  com- 
mitted a  mistake  in  the  sorting  of  two  letters 
containing  money,  and  he  threw  the  letters, 
unopened,  and  the  money,  down  a  water- 
closet  in  order  to  avoid  a  penalty  attached 
to  such  mistake  -.—Held,  that  there  was  a 
larceny  of  the  letters  and  money,  and  also  a 
secreting  of  the  letters  within  the  stat  1 
Vict  o.  36,  s.  26.  Held  also,  that  in  an  in- 
dictment on  that  statute  for  secreting  a  post- 
letter,  it  is  not  necessary  to  state  the  pur- 
pose for  which  the  letter  was  secreted.  Reg. 
v.  TTyan,  859 

13.  A.,  who  was  in  the  employ  of  B.,  a  tanner, 
took  skins  from  a  warehouse  of  B.  to  C,  the 
foreman  of  B.,  at  another  part  of  the  premises, 
pretending  that  he  had  done  work  on  them, 
for  whioh  he  was  to  be  paid.  A.  intended 
to  return  the  skins  to  his  master  when  he  had 
been  paid  for  his  pretended  work  on  them  :— 
Held,  no  larceny,  but  an  attempt  to  commit 
the  misdemeanor  of  obtaining  money  by  false 
pretence.    Reg.  v.  Holloway,  942 

14.  To  constitute  larceny,  it  is  necessary  that 
the  party  should  have  had  an  intention  to 
deprive  the  owner  of  his  property  perma- 
nently. R>*d. 

15.  The  correct  definition  of  larceny  is  "the 
wrongful  or  fraudulent  taking  and  carrying 
away  by  any  person  of  the  mere  personal 
goods  of  another,  from  any  place,  with  a  fe- 
lonious intent  to  convert  them  to  his  (the 
taker's)  own  use,  and  make  them  his  own 
property,  without  the  consent  of  the  owner ;" 
the  word  "  felonious"  being  explained  to 
mean  that  there  is  no  colour  of  right  or  ex- 
cuse for  the  act ;  and  the  "intent"  must  be 
to  deprive  the  owner,  not  temporarily,  but 
permanently,  of  his  property.  Ibid. 

16.  A.  took  fat  from  a  loft  of  B.,  a  tallow- 
melter,  and  brought  it  to  B.'s  candle  room 
and  placed  it  in  the  scale,  and  wished  B.  to 
buy  it,  as  being  fat  sent  by  a  butcher  named 
R.  B.  refused  to  buy  it,  and  A.  ran  away : — 
Held,  a  larceny,  and  that  the  fact  that  the 
thief,  after  taking  the  fat  tried  to  induce  the 
owner  to  buy  his  own  fat  made  no  difference. 

|      Reg.  r.  Hall,  '  947 

i  17.  A.  employed  B.,  who  was  by  business  a 
]  drover,  to  drive  pigs  and  deliver  them  to  C. 
j  at  L.  He  was  to  be  paid  by  the  day,  but  by 
I  the  custom  of  the  trade  he  had  a  right  to 
|      drive  other  persons'  pigs  to  L.,  with  those  of 
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A.,  if  he  chose.  He  drove  the  pigs  to  L., 
and  as  C.'s  wife  would  not  receive  them,  he 
took  them  to  L.  market,  and  sold  them,  and 
absconded : — Held  no  larceny,  as  he  was  a 
bailee,  and  not  a  servant,  and  had  no  original 
intention  of  stealing  the  pigs.  Reg.  v.  Hey,  983 
18.  A.  placed  his  horse  with  the  prisoner  for  him 
to  try  to  sell  it j  he  did  not  sell  it,  and  put  it 
at  P.'s  livery  stable.  A.  sent  to  P.  not  to  give 
up  the  horse  to  the  prisoner,  and  told  the 
prisoner  that  he  mast  not  have  the  horse 
again ;  to  which  the  prisoner  replied,  "  Well." 
The  prisoner,  by  telling  a  false  story  to  P.'s 
servant,  got  possession  of  the  horse,  and 
made  off  with  it : — Held,  to  be  horse-stealing. 
Reg.  v.  Steer,  988 

LARCENY  PROM  THE  PERSON. 
See  Robbery,  1. 

LARCENY  (SERVANT). 
JThere  a  servant  received  money  from  his  mas- 
ter, in  order  to  pay  the  wages  of  certain  work- 
people therewith,  and  in  the  book  in  which 
the  account  of  the  moneys  so  paid  was  kept 
by  the  servant,  entries  were  found  charging 
the  master  with  more  money  than  the  servant 
had  actually  disbursed,  but  there  was  no 
proof  that  he  had  ever  delivored  this  account 
to  his  master : — Held,  that  this  did  not  amount 
to  larceny  in  the  servant     Reg.  v.  Butler, 

340 
LAWS  (FOREIGN). 

See  Foreign  Law. 

LEASE. 
See  Attorney,  3. 

LEGACY. 
See  Landlord  and  Tenant,  10. 

LEGITIMACY. 
See  Evidence,  15. 

LETTER  (THREATENING). 
See  Threatening  Letter. 

LEWDNESS. 
See  Indecent  Exposure. 

LIBEL. 
See  New  Assignment. 
1.  A  letter  written  to  a  bishop,  informing  him 
of  a  report  current  in  a  parish  in  his  diocese, 
that  the  incumbent  of  a  district  in  that  parish 
had  collared  the  schoolmaster,  and  that  a 
fight  ensued  between  them,  is  a  privileged 
communication  if  such  letter  was  written  to 
the  bishop  honestly,  to  call  his  attention  to  a 
rumour  in  the  parish  which  was  bringing 
scandal  on  the  Church,  and  not  from  any  ma- 
licious motive,*  and  it  is  not  material  that  the 


writer  of  the  letter  did  not  live  in  the  district 
to  the  incumbent  of  which  the  letter  refers. 
James  v.  Boeton,  4 

2.  A  publication  reflecting  on  the  character  of 
the  plaintiff,  professed  to  contain  a  report  of 
the  proceedings  before  two  judges  of  diffe- 
rent courts  at  chambers,  on  applications,  un- 
der the  Bankrupt  Act,  5  k  0  Vict.  e.  122,  s. 
42,  to  discharge  a  bankrupt  out  of  custody. 
The  defence  (under  the  general  issue)  was, 
that  it  was  a  fair  account  of  what  took  place 
before  those  judges  when  acting  in  a  judicial 
capacity : — Held,  that,  if  it  was,  the  defendant 
was  entitled  to  the  verdict  -.—Held,  also,  that 
if  the  report,  though  not  correct,  was  an 
honest  one,  and  intended  to  be  a  fair  account 
of  what  really  occurred  before  the  judges, 
that  would  be  a  ground  for  reducing  the 
damages.    Smith  v.  Scott,  S64 

LICENSE  (MARRIAGE). 
See  False  Oath. 

LIMITATIONS  (STATUTE  OF). 
A.,  B.,  and  C.  made  a  joint  and  several  promis- 
sory note.  A.  died,  leaving  B.  his  executor. 
C.  being  afterwards  sued  on  the  note,  pleaded 
the  Statute  of  Limitations;  and  the  plaintiff; 
in  order  to  take  the  case  out  of  the  statute, 
proved  a  payment  of  interest  on  the  note  by 
B.  within  six  years : — Semble,  that  the  plain- 
tiff was  entitled  to  recover,  without  reference 
to  the  question  whether  B.  had  paid  such  in- 
terest as  the  executor  of  A.  or  as  a  party  to 
the  note.    Griffin  v.  Aekby,  139 

LOCAL  COURT. 
See  County  Court. 

MAGISTRATE. 
See  Examination  before  Magistrates. — Jus- 
tice of  the  Peace. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution,  a  per- 
son is  liable  who  gives  evidence  in  support 
of  the  charge,  and  who  represents  himself  as 
preferring  it,  although  it  is  preferred  at  some 
other  persons'  expense,  and  such  other  per- 
sons have  told  him  that  he  shall  be  a  witness 
only,  and  they  employ  the  counsel  and  solici- 
tor ;  and  if  it  be  shown  that,  during  the  ex- 
amination on  the  charge,  such  person  is  in 
his  hearing  repeatedly  alluded  to  as  prose- 
cutor, and  does  not  deny  that  character,  this 
is  evidence  from  which  a  jury  may  infer  that 
he  represented  himself  as  the  person  prefer- 
ring the  charge.     Clement*  v.  Ohrly,  €S5 

2.  Similarity  of  handwriting  is  not,  per  set  aa-d 
without  other  circumstances,  "probable  caase" 
for  preferring  a  charge  of  forgery  against  a 
person  whose  handwriting  is  like  that  of  a 
forged  instrument  Ibid. 
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I.  In  an  action  against  A.  for  malicious  pro- 
secution of  B.  by  maliciously  causing  an  in- 
dictment for  a  riot  to  be  preferred  against  him, 
it  was  proved,  on  the  part  of  the  defendant, 
by  Mr.  0.  P.,  the  city  solicitor,  that  he  prefer- 
red the  indictment  by  order  of  Mr.  Aid.  C. : — 
Held,  that  the  defendant's  counsel  might  ask 
Mr.  C.  P.  whether  the  defendant  had  desired 
him  not  to  pro&ecute  on  his  behalf,  but  could 
not  ask  him  generally,  what  the  defendant 
had  said  to  him  on  the  subject  of  the  prose- 
cution. Ottoman  v.  Baieman,  728 
* 

MANSLAUGHTER. 
See  Assault,  3. 

1.  If  each  of  two  persons  be  driving  a  cart  at 
a  dangerous  and  furious  rate,  and  they  be 
Inciting  each  other  to  drive  at  a  dangerous 
and  furious  rate  along  a  turnpike  road,  and 
one  of  the  carts  run  over  a  man  and  kill  him, 
each  of  the  two  persons  is  guilty  of  man- 
slaughter, and  it  is  no  ground  of  defence, 
that  the  death  was  partly  caused  by  the  neg- 
ligence of  the  deceased  himself,  or  that  he 
was  either  deaf  or  drunk  at  the  time.  Reg.  v. 
Swindell,  230 

2.  Generally,  it  may  be  laid  down,  that,  where 
one  by  his  negligence  has  contributed  to  the 
death  of  another,  he  is  guilty  of  manslaugh- 
ter. Ibid. 

8.  Where  an  engineer,  who  had  charge  of  an 
engine  which  was  worked  for  the  purpose  of 
keeping  up  a  supply  of  pure  air  in  a  mine, 
neglected  his  duty,  so  that  the  engine  stopped 
and  the  mine  thereby  became  charged  with 
foul  air,  which  afterwards  exploded  and 
caused  the  death  of  one  of  the  miners : — Held, 
that  in  such  a  case  the  engineer  could  not  be 
convicted  of  manslaughter  on  an  indictment 
which  did  not  allege  a  duty  in  him  which  he 
had  neglected  to  perform.    Reg.  v.  Barrett, 

343 

4.  Form  of  indictment  Ibid. 

6.  If  it  be  the  duty  of  a  person  as  ground 
bailiff  of  a  mine,  to  cause  the  mine  to  be 
properly  ventilated  by  causing  air-headings 
to  be  put  up  where  necessary,  and  by  reason 
of  his  omission  in  this  respect  another  be 
killed  by  an  explosion  of  fire-damp,  such 
person  is  guilty  of  manslaughter,  if,  by  such 
his  omission,  he  was  guilty  of  a  want  of  or- 
dinary and  reasonable  precaution ;  and  if  it 
was  his  plain  and  ordinary  duty  to  have 
caused  an  air- heading  to  have  been  made, 
and  a  man  using  reasonable  diligence  would 
have  done  it,  it  is  no  defence  in  a  case  of 
manslaughter  that  the  death  of  the  deceased 
was  caused  by  the  negligence  of  others,  as 
well  as  by  that  of  the  prisoner;  for,  if  the 
death  of  a  deceased  be  caused  partly  by  the 
negligence  of  the  prisoner,  and  partly  by  the 
negligence  of  others,  the  prisoner  and  all 
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those  others  are  guilty  of  manslaughter.  Reg 
v.  Eaine;  368 

6.  Form  of  indictment  Ibid. 

7.  In  a  case  of  manslaughter,  the  cause  of  the 
death  and  the  death  occurred  in  the  county 
of  S.,  and  the  body  after  death  was  removed 
to  the  city  of  L. ;  the  coroner  of  L.  held  the 
inquest,  and  J.  E.  was  tried  for  tho  man- 
slaughter on  the  inquisition.  Semble,  that 
the  inquest  was  properly  held  under  the  stat 
6  t  7  Vict  c.  12,  although  that  statute  is  a  lit- 
tle obscurely  worded.    Reg.  v.  Ellin,         470 

8.  An  indictment  against  a  medical  practi- 
tioner oharged  that  he  made  divers  assaults 
on  the  deceased  (a  patient),  and  applied  wet 
cloths  to  his  body,  and  caused  him  to  bo  put 
into  baths: — Held,  that  this  was  a  proper 
mode  of  laying  the  offence,  although  all  that 
was  done  was  by  the  consent. of  the  deceased j 
and  that  the  indictment  need  not  charge  an 
undertaking  to  perform  a  cure,  and  a  feloni- 
ous breach  of  duty.  Ibid, 

9.  An  indictment  for  manslaughter  oharged 
that  J.  E.  caused  R.  D.  to  become  mortally 
sick,  of  which  mortal  sickness,  especially  of 
a  mortal  congestion  of  the  lungs  and  heart, 
occasioned  by  the  means  aforesaid,  he  died: 
— Held,  that  this  properly  oharged  a  death 
from  a  mortal  congestion  caused  by  those 
means.  Ibid. 

10.  Form  of  indictment  Ibid. 

MARRIAGE  LICENSE. 
See  False  Oath. 

MEDIETATE  LINGUiB,  JURY  DE. 
See  Jury  de  Medietate  Lingua. 

MEMORIAL  OF  A  DEED. 
See  Evidence,  12. 

MISCARRIAGE, 
See  Abortion. 

MISDEMEANOR. 
See  Assault,  5. 

1.  Every  step  towards  a  misdemeanor,  by  an  act 
done,  is  punishable  as  a  misdemeanor.  Reg. 
v.  Chapman,  840 

2.  An  indictment  oharged  that  A.,  intending 
to  burthen  the  parish  of  B.,  did  unlawfully 
convey  a  ohild  of  tender  age  into  that  parish, 
and  in  a  highway  there  did  unlawfully  leave 
and  desert  the  child,  on  the  ground  there, 
such  child  being  of  such  tender  ago  as  to  be 
unable  to  take  care  of  herself : — Htld  bad,  as 
not  charging  any  criminal  offence.  Reg.  v. 
Cooper,  876 

MONEY  LENT. 

Where  the  defendant,  a  commercial  traveller, 

was  authorised  by  the  plaintiff  to  deduct  cer 
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tain  rams  from  the  amount  he  might  receive  | 
on  his  account,  to  he  repaid  oat  of  the  com- 
mission the  defendant  was  to  be  paid  bj  other  | 
employers : — Held,  that  the  sums  might  be  re- 
covered under  a  count  for  money  lent    Shep- 
herd v.  Phillip* ,  722 

MONEY  TAKEN  FROM  A  PRISONER. 

A  defendant  committed  to  take  his  trial  at  the 
assises  for  assaulting  a  oonstable,  had  a  sum 
of  1L  3*.  Sd.  taken  from  him  by  the  constable 
who  conveyed  him  to  prison,  to  pay  for  (as 
was  alleged)  the  expenses  of  conveying  bim 
to  the  prison,  and  his  maintenance  in  prison 
till  the  trial,  this  being  the  ordinary  practice 
in  the  county  of  Stafford : — Held,  that  the 
practice  was  quite  wrong,  and  the  judge  at  the 
assises  directed  the  money  to  be  restored  to 
the  defendant     Reg.  v.  Bau,  822 

"MONTH." 
See  Time. 

MORTGAGE. 
See  Landlord  and  Tenant,  9.— Stamp,  4. 

MURDER. 
1.  On  the  trial  of  Brasilians  for  the  murder  of 
P.,  it  appeared  that  a  British  cruiser  engaged 
in  the  prevention  of  the  slave  trade  manned 
two  boats,  and  sent  them,  commanded  by  a 
lieutenant*  to  board  the  Brazilian  ship  F. ; 
he  did  so,  and  finding  her  fitted  up  for  slaves, 
but  with  no  slaves  on  board,  took  her.  After 
this,  the  lieutenant  in  the  ship  F.  chased  the 
ship  E.,  also  Brazilian,  and  sent  a  boat  with 
P.,  who  was  a  midshipman,  to  board  her. 
She  had  slaves  on  board,  and  was  captured, 
and  part  of  her  crew  put  on  board  the  F., 
and  left  there  with  the  captain  and  cook  of 
the  F.,  as  prisoners,  in  charge  of  P.  and  some 
British  seamen*.  Neither  the  boats  nor  the 
F.,  after  she  was  taken,  had  any  instructions 
on  board,  but  the  cruiser  had.  Such  of  the 
crew  of  the  E.  as  were  thus  put  on  board  the 
F.,  and  the  cook  of  the  F.,  all  Brazilians,  rose 
on  P.  and  the  British  seamen,  and  killed  them 
all ;  but  the  captain  of  F.  would  not  join  in 
the  transaction.  It  was  contended  for  the 
prosecution,  that  the  F.  and  E.  were  legally 
taken  under  the  stats.  5  Geo.  3,  e.  113,  and 
7  k  8  Geo.  4,  e.  74,  and  the  Portuguese  and 
Brazilian  treaties  as  to  slave  trading;  and 
that  the  prisoners  were  in  lawful  custody,  and 
the  ship  F.  in  the  lawful  custody  of  the 
Queen's  officers.  The  prisoners  were  con- 
victed of  the  murder,  but  the  fifteen  judges 
held  the  conviction  wrong,  on  the  ground  of 
want  of  jurisdiction  in  an  English  Court  to 
try  an  offence. committed  on  board  the  F. ; 
and  that,  if  the  lawful  possession  of  that  ves- 
sel by  the  British  Crown,  through  its  officers, 


would  be  sufficient  to  give  jurisdiction,  that 
was  no  evidence  brought  before  the  Court  at 
the  trial  to  show  that  the  possession  was  law- 
ful.     Reg  y.  Servo,  53 

2.  Under  the  stat  33  Hen.  8,  c  23,  a  Brmsu 
subject  was  triable  in  this  country  for  the 
murder  of  another  British  subject,  committed 
on  land  within  the  territory  of  a  foreign  inde- 
pendent kingdom.  In  such  a  case,  the  indict- 
ment sufficiently  showed  the  parties  to  be 
British  subjects,  by  stating,  in  the  usual  man- 
ner, that  the  deceased  was  in  the  peace  of 
the  king,  and  concluding  against  the  peace 
of  the  king.  Such  an  indictment  need  not 
conclude  contra  formam  ttatnti.  Reg.  v.  Saw- 
yer, W 

3.  An  indictment  for  murder  charged  A.  with 
giving  a  mortal  wound  to  B.  Q^  on  the  27th 
of  May,  of  which  wound  B.  G.  died  on  the 
29th  of  May;  and  that  T.  and  Z^  "on  the 
day  and  year  Jirtt  aforesaid,  were  present, 
aiding  and  abetting  A.  the  felony  aforesaid" 
to  do  and  commit  The  jury  found  all  the 
prisoners  guilty  of  manslaughter ;  and  it  was 
objected  for  T.  and  Z.,  that  the  felony  of  A. 
was  not  complete  till  the  death  of  B.  Gn  bat 
the  Judges  held  the  conviction  right  Beg. 
v.  0' Brian,  115 

4.  In  one  count  of  an  indictment  for  murder, 
the  death  was  stated  to  .be  by  a  blow  of  a 
stick,  and  in  another  by  the  throwing  of  a 
stone.  The  jury  found  the  prisoners  guilty 
of  manslaughter  generally  on  both  counts, 
and  the  Judges  held  the  conviction  right,  and 
that  judgment  could  be  given  upon  H;  and, 
•embU,  that  these  are  not  inconsistent  state- 
ments of  the  modes  of  death,  but  that,  if  they 
had  been  so,  no  judgment  could  have  been 
given  on  this  verdict  Ibid. 

6.  An  indictment  for  murder  charged  that  the 
death  of  the  deceased  was  caused  by  a  mortal 
wound  of  the  head,  inflicted  with  a  swingle. 
It  was  proved  that  the  death  was  caused  by 
a  blow  on  the  head  by  a  piece  of  wood,  and 
that  the  external  skin  was  not  broken,  but 
that  there  was  extravasation  of  blood  pressing 
on  the  brain,  and  a  collection  of  blood  be- 
tween the  scalp  and  the  brain.  The  surgeon 
stated  this  to  be  a  contused  wound,  with  elu- 
sion of  blood : — Held,  by  the  fifteen  Judges, 
that  the  evidence  supported  the  indictment 
Reg.  y.  Warman,  195 

6.  On  a  trial  lor  murder  by  poisoning,  state- 
ments made  by  the  deceased  in  conrtrsstioa 
shortly  before  the  time  at  which  the  poison 
is  supposed  to  have  been  administered,  art 
evidence  to  prove  the  state  of  his  health  at 
that  time.    Reg.  r.  Johnmm,  3»4 

7.  Two  prisoners  were  indicted  for  murder.  The 
first  count  of  the  indictment  charged  that  P. 
D.  and  C.  P.,  on,  Ac,  at,  Ac,  in  and  uaoa 
one  W.  C.  did  make  an  assault,  and  that  P. 
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D.  with  a  gun  shot  W.  C,  giving  him  a  mor- 
tal wound,  Ac,  of  which  he  died,  and  that 
C.  P.  wu  feloniously  present  aiding  and 
abetting ;  and  so  the  jurors,  Ac,  do  say,  that 
the  said  P.  D.  and  0.  P.  feloniously,  Ac.,  did 
murder  W.  C.  The  second  count  charged 
that  both  the  prisoners  "afterwards,  to  wit, 
upon  the  same  day,  in  the  year  aforesaid, 
with  force  and  arms,  at  the  parish  aforesaid, 
in  and  upon  the  •aid  W.  G.  did  make  an  as- 
sault," and  that  C.  P.  with  a  gun  shot  W. 
C,  giving  him  a  mortal  wound  of  which  he 
died;  and  so,  Ac,  P.  D.  and  C.  P.  did  murder 
the  said  W.  C.  The  jury  found  both  the  pri- 
soners guilty,  but  were  not  satisfied  as  to 
which  fired  the  gun : — Held,  that  the  convic- 
tion was  right;  and  that  as  each  coiint  was 
good,  and  the  same  evidence  would  support 
either  count,  it  was  not  essential  that  the  jury 
should  find  which  of  the  prisoners  fired  the 
gun.     Reg,  v.  Downing,  382 

8.  An  indictment  for  murder  charged  that  the 
prisoner  a  certain  musket,  loaded  with  gun- 
powder and  a  leaden  bullet,  to,  against,  and 
upon  M.  G.  feloniously,  Ac,  "  did  shoot,  dis- 
charge, and  tend  forth"  and  that  he,  "  with 
the  leaden  bullet  aforesaid,  out  of  the  mus- 
ket aforesaid,  then  and  there,  by  the  force  of 
the  gunpowder  so  shot,  discharged  and  sent 
forth  as  aforesaid,"  said  M.  G.  did  strike,  Ac. : 
— Held  good,  and  that  the  words  "send 
forth,"  and  the  other  added  words,  which  do 
not  occur  in  the  usual  form,  might  be  rejected 
as  surplusage.    Beg.  v.  Stoke*,  536 

9.  If  a  person  intending  to  procure  abortion, 
does  an  act  which  causes  a  child  to  be  born 
so  much  earlier  than  the  natural  time,  that  it 
is  born  in  a  state  much  less  capable  of  liv- 
ing, and  afterwards  dies,  in  consequence  of 
its  exposure  to  the  external  world,  the  per- 
son who,  by  this  misconduct,  so  brings  the 
ehild  into  the  world,  and  puts  it  thereby  in  a 
situation  in  which  it  cannot  live,  is  guilty  of 
murder,  and  the  mere  existence  of  a  possi- 
bility that  something  might  have  been  done 
to  prevent  the  death,  would  not  render  it  less 
murder.    Beg.r.  West,  784 

10.  Form  of  indictment  Ibid, 

11.  If  a  man  finds  his  wife  in  the  act  of  com- 
mitting adultery,  and  kill  her,  this  will  be 
manslaughter  only ;  but  if  a  man  takes  away 
the  life  of  a  woman,  even  his  own  wife,  be- 
cause he  suspects,  however  strongly,  that  she 
has  been  engaged  in  some  illicit  intrigue, 
this  will  be  murder.    Beg,  v.  KeUy,  814 

12.  A  count  of  an  indictment  charged  the  death 
of  a  child  to  have  been  caused  by  its  mother 
casting  and  throwing  it  on  a  heap  of  ashes,  and 
leaving  it  there  in  the  open  air  exposed  to 
the  cold  air,  whereby  it  died  : — Held  good ;  but 
that,  if  it  had  charged  the  death  to  have 
been  caused  by  mere  nonfeasance  in  the  ne- 


glect of  the  prisoner's  maternal  duties,  it 
would  have  been  bad,  unless  the  child  were 
alleged  to  have  been  of  such  an  age,  or  in 
such  a  situation,  as  to  be  unable  to  take  care 
of  itself.     Beg.  v.   Water;  864 

13.  A  child  "  not  named,"  is  a  proper  descrip- 
tion in  an  indictment  for  a  child  that  has  ac- 
quired no  name,  either  by  baptism  or  usage. 
"  Not  baptised"  would  be  insufficient      Ibid. 

14.  If  husband  and  wife  jointly  commit  a 
murder,  both  are  equally  amenable  to  the 
law,  as  the  doctrine  of  presumed  coercion  c. 
the  wife  does  not  apply  in  cases  of  murdei 
So  also  a  wife  is  amenable  as  an  accessary 
before  the  fact  to  a  murder  committed  by  her 
husband ;  but  if  the  only  part  she  took  in  the 
transaction  was  in  harbouring  and  comforting 
her  husband  after  the  crime  was  committed, 
she  is  not  liable  as  an  accessary  after  the 
fact     Beg.  v.  Manning,  903,  n.  (a). 

15.  If  a  person  knowingly  invite  another  to  a 
certain  place  in  order  that  he  may  be  mur- 
dered, and  he  be  murdered  accordingly,  that 
would  Constitute  such  person  an  accessary 
before  the  fact  to  the  murder.  Ibid. 

NATURALIZATION. 
Set  Jury  db  Mbdibtate  Lingua. 

NEGLIGENCE. 
See  Detinuk,  2. 

1.  An  action  on  the  stat  9  A  10  Vict,  c  93,  for 
compensating  the  families  of  persons  killed 
by  accidents,  can  only  be  maintained  in  cases 
where  the  deceased  could  have  maintained  the 
action,  if  alive;  therefore,  if  in  an  action 
where  the  death  is  alleged  to  have  beeu 
caused  by  the  negligence  of  the  defendants' 
servants,  it  be  shown  that  deceased  by  his  own 
negligence  or  carelessness  contributed  to  the 
accident,  the  defendant  would  be  entitled  to  a 
verdict     Tucker  v.  Chaplin,  730 

2.  The  rule  as  to  this,  in  actions  on  this  statute, 
is  the  same  as  if  the  injured  party  himself 
had  brought  the  action.  Ibid. 

NEW  ASSIGNMENT. 
In  an  action  for  a  libel,  the  defendant  at  first 
pleaded  Not  guilty,  but  afterwards  pleaded  to 
the  further  maintenance  of  the  action,  that 
the  plaintiff  had  recovered  damages  against 
another  person  for  the  same  grievances.  New 
assignment,  that  the  present  action  was 
brought  for  other  and  different  grievances. 
Plea  to  the  new  assignment,  Not  guilty : — 
Held,  that  this  did  not  admit  the  innuendoes, 
and  that,  by  pleading  Not  guilty  to  the  new 
assignment,  the  defendant  bad  raised  pre- 
cisely the  same  issue  as  if  the  libel  new  as- 
signed had  been  set  out  in  the  declaration, 
and  the  defendant  had  pleaded  Not  guilty  to 
it     The  Dttke  of  Brunnoick  v.  Pepper,      683 
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NEW  TRIAL. 
Where  tne  Court  were  of  opinion,  that  the  di- 
rection of  the  learned  judge  who  tried  the 
cause,  though  in  terms  correct,  might  still 
hare  been  misunderstood  by  the  jury,  they 
granted  a  new  trial.     Toulmin  v.  Hedley,  157 

NIGHT  POACHING. 
1.  In  a  case  of  night  poaching  by  persons  arm- 
ed, the  offence  was  committed  on  the  4th  of 
December,  1845.  On  the  19th  of  December, 
1845,  information  of  the  offence  was  made 
before  a  magistrate,  who  on  that  day  granted 
warrants  to  apprehend  A.  and  B.,  two  of  the 
offenders.  On  one  of  these  warrants  A.  was 
apprehended  and  committed  for  trial  on  the 
16th  of  September,  1846,  B.  being  apprehend- 
ed on  the  other  warrant  and  committed  for 
trial  on  the  21st  of  October,  1846.  The  in- 
dictment was  preferred  and  found  on  the  5th 
of  April,  1847:— Held,  that  the  prosecution 
was  "commenced  within  twelve  calendar 
months  after  the  commission"  of  the  offence, 
and  that  it  was  commenced  by  the  informa- 
tion and  warrants  to  apprehend,  or  at  all 
events  by  the  apprehension  of  the  prisoners. 
Beg.  v.  Brook*,  402 

'2.  On  an  indictment  for  wounding  with  intent 
♦  to  prevent  lawful  apprehension,  it  was  proved 
that  the  prisoners  were  found  poaching  in 
the  night,  armed,  in  a  preserve  which  had 
belonged  to  the  Earl  of  L.,  and  then  was  in 
the  possession  of  the  Earl's  trustees.  The 
person  trying  to  apprehend  was  a  watcher 
employed  by  the  head  keeper,  the  latter  hav- 
ing been  appointed  by  the  Earl  twenty  years 
before,  and  paid  by  his  agent  down  to  the 
time  of  the  trial,  but  the  head  keeper  had 
never  had  any  direct  communication  with  the 
trustees: — Held,  sufficient  proof  of  an  autho- 
rity to  apprehend.     Beg.  v.  Fielding,        621 

3.  Gamekeepers  who  were  out  watching  in  the 
night  heard  firing  of  guns  in  the  preserves 
of  their  employer,  and  they  waited  in  a  turn- 
pike road,  expecting  the  poachers  to  come 
there,  which  they  did,  and  an  affray  ensued 
between  the  gamekeepers  and  the  poachers  : 
— Held,  that  if  the  gamekeepers  were  then 
endeavouring  to  apprehend  the  poachers  they 
were  not  justified  in  so  doing.  Beg.  v. 
MeadKam,  633 

4.  To  support  a  charge  of  night-poaching,  by 
three  or  more  armed,  under  the  stat.  9  Geo. 
4,  c.  69.  s.  9,  it  is  not  necessary  that  all  the 
persons  charged,  or  even  three  of  them, 
should  have  been  actually  on  the  land;  and 
if  it  be  shown  that  all  the  defendants  were 
at  the  time  associated  and  engaged  in  pur- 
suing the  common  purpose  and  object  of 
taking  game,  by  some  of  them  going  armed 
into  the  field  and  there  beating  for  game,  i 
while  others  rendered  them  aid  by  remaining 


outside  of  the  field,  that  is  sufficient  Reg.  v. 
Whittaker,  m 

NOLLE  PROSEQUI 
In  an  action  of  trespass  against  three  who  had 
all  jointly,  and  by  one  attorney,  pleaded  Not 
guilty  "  by  statute,"  the  judge  at  Nisi  Prim 
would  not,  on  the  application  of  the  plahttiff'i 
counsel,  just  before  the  jury  were  sworn, 
allow  a  nolle  prosequi  to  be  entered  as  to  one 
of  the  defendants,  in  order  that  be  might  be 
called  as  a  witness  for  the  plaintiff.  Neither 
would  the  jndge,  immediately  after  the  jury 
were  sworn,  allow  one  of  the  defendants  to 
be  acquitted  on  the  application  of  the  plain- 
tiff's counsel,  it  being  stated  by  the  defend- 
ant's counsel  that  he  appeared  for  all  the  de- 
fendants, and  objected  to  such  acquittal. 
Spencer  v.  Harrison,  429 

NOTICE  OP  ACTION. 

Under  the  9  t  10  Vict,  c  95  (County  Courts 

Act),  to  take  advantage  of  want  of  notice  of 

action,  it  must  be  specially  pleaded.  Smitk  v. 

Pritchard,  699 

NOTICE  OP  DISHONOUR. 
See  Bill  or  Exchange,  2. 

NOTICE  TO  PRODUCE. 
See  Evidence,  3. 

1.  A  cause-  at  the  sittings  at  Nisi  Prius  was 
called  on  upon  Thursday  the  4th  of  Februa- 
ry, and  the  plaintiff's  case  was  closed  on  that 
day  at  4p.m.;  the  case  was  then  adjourned 
to  Friday  the  5th  of  February,  at  10  ▲.  v. 
All  the  parties  lived  in  town,  and  in  the 
evening  of  the  4th  of  February,  before  9  r. 
m.,  a  notice  to  produce  a  letter  of  the  defendant 
to  the  plaintiff  was  served  on  the  plain  tiff's  at- 
torney:— Held,  that  this  notice  to  produce 
was  served  in  time.    Sturm  v.  Jeffrre,        442 

2.  Held  also,  that  if  a  party  is  served  with  a  no- 
tice to  produce  sufficiently  early  for  him  to  be 
enabled  to  produce  a  document,  if  he  thinks 
proper  to  do  so,  it  makes  no  difference  that- 
at  the  time  of  the  service  of  the  notice  the 
cause  is  part  heard.  /bid 

3.  A.,  and  Mr.  C,  his  present  attorney,  both 
lived  at  a  distance  from  H.,  the  assise  town. 
At  noon,  on  the  commission  day,  Mr.  C  was 
served  at  H.  with  notice  to  produce  a  paper. 
The  trial  came  on  the  next  morning  ;  bat  in 
the  notice  to  produce,  further  notice  was 
given  (as  the  fact  was),  that  the  paper  was 
then  in  H.,  in  the  possession  of  Mr.  M.  (who 
held  it  for  A.),  who  was  then  at  the  G.  Hotel 
in  H. : — Held,  that  sufficient  notice  to  pro- 
duce had  been  given,  and  secondary  evidence 
of  the  paper  was  received.    Beg.  v.  Hanking 


PARISH  REGISTER. 


PATENT. 


K>65 


NOTICE  TO  QUIT. 
See  Landlord  and  Tenant,  4. 

NUISANCE. 

1.  Id  an  action  on  the  case  for  a  nuisance  ant- 
ing from  the  smoke  issuing  from  buildings 
in  the  occupp'.ion  of  weekly  tenants, — Held, 
that  the  action  was  rightly  brought  against 
the  lessor;  and,  secondly,  that  the  entering  of 
smoke  discharged  from  defendant's  chimneys 
into  plaintiff's  house  amounted  in  contempla- 
tion of  law  to  a  nuisance,  but  that  the  fact  of 
all  buildings  erected  on  the  locality  on  which 
defendant's  were,  being  declared  common 
nuisances  by  statute,  was  not  per  ee  sufficient 
to  entitle  plaintiff  to  a  verdict  in  a  civil  ac- 
tion, in  which  the  nuisance  complained  of 
arose  from  the  smoke.     Bick  v.  Baeterfield, 

257 

2.  In  an  action  for  a  nuisance,  an  architect  ac- 
quainted with  the  locality  may  be  asked  if  the 
nuisance  depreciated  the  value  of  the  houses 
in  the  neighbourhood.  QauntUttv.  WKitworth, 

720 
OATH  (FALSE). 
Set  Falsi  Answer. — Falsi  Oath. — Pkrjurt. 

ORDER  OF  FILIATION. 
See  Filiation. 

ORDER  OF  JUSTICES. 

1.  Indictment  for  disobeying  an  order  for  pay- 
ment of  church  rates.    Beg,  v.  Bi dwell,    564 

2.  Indictment  for  disobeying  an  order  of  filia- 
tion.   Reg.  v.  Britby,  962 

PALATINE  (COUNTY). 
See  Countt  Palatini. 

PARDON. 
K.  was  at  the  Spring  Assises  of  1846  indicted 
for  stealing  a  horse  on  the  26th  day  of  Feb- 
ruary, 1841.  He  had,  in  1842,  been  convicted 
of  felony  and  sent  to  the  Hulks,  from  which 
he  was  discharged  in  February,  1846.  He 
produced  a  certificate  of  his  discharge,  which 
stated,  that  "J.  H.,  who  was  convicted  at 
Worcester  on  the  22d  of  June,  1842,  is  this 
day  discharged  in  consequenoe  of  having  re- 
ceived a  free  pardon:" — Held,  that,  if  this 
pardon  had  been  regularly  proved,  it  would 
have  been  no  bar  to  the  charge  of  horse-steal- 
ing, as  the  pardon  was  expressly  confined  to 
another  felony.    Reg.  v.  Harrod,  294 

PARISH  REGISTER. 
Id  ejectment,  it  being  proved  by  the  rector  of 
the  parish'  of  C.  that  no  parish  registers  ex- 
isted there  jf  earlier  date  than  1733,  the  tran- 
scripts of  the  registers  of  that  parish  for  1705 
and  1706,  returned  under  the  70th  canon  of 
»603,  were  produced  by  the  registrar  of  the 


diocese  from  the  Bishop's  registry,  and  re- 
ceived as  evidence  of  a  marriage  in  1705,  and 
a  baptism  in  1706,  of  persons  through  whom 
the  lessor  of  the  plaintiff  traced  his  title.  2><* 
d.  Wood  v.  Wilkitu,  328 

PARTICULARS  OF  DEMAND. 
If  a  plaintiff,  in  his  particulars  of  demand  de- 
livered in  the  cause,  do  not  give  credit  for 
any  sum  paid  by  the  defendant,  but  in  it  refer 
to  "  full  particulars"  already  delivered,  and 
those  full  particulars  do  give  credit  for  a  sum 
paid  by  the  defendant,  this  will  not  dispense 
with  the  necessity  of  the  defendant  pleading 
such  payment,  and  if  it  be  not  pleaded,  the 
defendant  cannot  avail  himself  of  it  at  the 
trial.     Hart  v.  Middleton,  9 

PARTNER. 
See  Witness,  1. 

1.  A.  in  1847,  agreed  with  B.  to  supply  him  with 
bricks  whenever  he  wanted  them,  for  28«.  p.T 
1000,  ready  money.  In  1848,  B.  A  C.  be- 
came partners ;  and  after  that,  B.  from  time 
to  time  ordered  bricks  of  A.,  which  were  used 
for  a  partnership  purpose : — Held,  that  C  na 
the  partner  of  B.,  was  liable  to  A.  for  the 
price  of  these  bricks,  each  order  being  a  new 
contract;  but  if  the  contract  of  A.  A  B.  had 
been  for  the  supply  of  a  certain  number  of 
bricks,  at  so  much  per  1000,  a  subsequent 
partner  would  not  have  been  liable.  Dyke 
v.  Brewer,  823 

2.  If  there  be  a  partnership  to  carry  on  a  work, 
that  would  give  each  partner  authority  to 
make  such  contracts  as  would  be  proper  for 
the  completion  of  the  work;  and  whether  a 
contract  be  so  or  not,  is  a  question  for  tho 
jury.  /«■/. 

3.  B.  A  C.  entered  into  partnership  by  an  un- 
stamped agreement,  which  was  in  the  hand* 
of  J.  S.  A.  sued  B.  &  C.  as  partners,  for 
goods  sold,  and  applied  to  J.  S.,  to  take  or 
send  the  agreement  to  the  Stamp-office,  that 
A.  might  get  it  stamped  ;  J.  S.  refused  to  do 
so,  and  a  judge -at  chamber*  would  not  order 
him  to  do  so,  as  J.  S.  held  the  agreement  for  B. 
&  C.,and  did  not  in  any  way  hold  it  for  A.  Ihid. 

PATENT. 

1.  Where  the  specification  of  a  patent  for  a 
chemical  process  contained  words  that,  taken 
in  their  ordinary  and  natural  sense,  directed 
an  act  to  be  done,  which  would  be  fatal  to  the 
success  of  the  process,  although  the  meaning 
intended  might  be  gathered  from  the  context : 
Held,  that  the  specification  was  insufficient 
to  sustain  the  patent.     Beard,  v.  Egerton,  667 

2.  Before  the  date  of  the  patent,  part  of  the  ga- 
rancine  (colouring  matter)  in  madder  had  been 
obtained  by  boiling,  but  the  spent  (boiled) 
m&dder  still  contained  garancine  ;  the  wholr 
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PERJURY. 


PLEADING. 


of  the  garancine  had  also  been  obtained  by 
a  known  proeeu; — the  patent  was  for  the 
application  of  the  latter  process  to  spent  mad- 
der : — Held,  that  it  was  not  a  new  manufac- 
ture.    Steiner  v.  Heald,  1022 

PERJURY. 

Set  Evidence    25. — Falsi  Answer. — False 

Oath. — Registrar,  1,  3. 

1.  In  cases  of  perjury,  although  an  assignment 
of  perjury  must  be  proved  by  two  witnesses, 
it  is  not  necessary  to  prove  by  two  witnesses 
every  fact  which  goes  to  make  out  the  assign- 
ment of  perjury.   Reg.  v.  Robert*,  607 

2.  A.,  to  prove  an  alibi  for  B.,  had  sworn  that 
B.  was  not  out  of  his  sight  between  the  hours 
of  8  a.  x.  and  9  a.  m.  on  a  certain  day,  and 
on  this  perjury  was  assigned.  Proof  by  one 
witness  that  between  those  hours  A.  was  at 
one  place  on  foot,  and  by  another  witness 
that  between  those  hours  B.  was  walking  at 
another  place  six  miles  off: — Held  to  be  suffi- 
cient proof  of  the  assignment  of  perjury.  Ibid. 

3.  Form  of  indictment  Ibid. 

4.  In  an  indictment  for  perjury,  it  was  alleged, 
that  A.  made  his  will,  and  thereby  appointed 
B.  his  executor : — Held,  that  the  production 
of  the  probate  was  the  proper  proof  of  this 
allegation ;  but,  that,  if  it  had  been  necessary 
to  prove  that  A.  had  devised  real  estates,  the 
original  will  must  have  been  produced  and 
one  of  the  attesting  witnesses  called.  Reg. 
v.  Tum«ry  732 

5.  In  an  indictment  for  perjury,  it  was  averred 
that  a  suit  was  instituted  in  the  Prerogative 
Court  by  C.  against  B.  to  dispute  the  validity 
of  a  codicil  to  a  will : — Held,  that  the  pro- 
duction of  the  original  allegations  of  both 
parties  in  the  suit,  signed  by  their  advocates, 
and  proof  of  the  advocates'  signatures,  and 
that  they  acted  as  advocates  in  that  court, 
such  allegations  being  produced  from  the  re- 
gistry of  that  court  was  sufficient  proof  of 
the  averment,  and  that  the  caveat  need  not 
be  produced.  Ibid. 

6.  On  the  trial  of  an  indictment  for  perjury,  as- 
signed on  an  affidavit  sworn  in  the  Queen's 
Bench,  proof  of  the  defendant's  signature  to 
the  affidavit,  and  proof,  that,  under  a  jurat, 
"  sworn  in  open  court  at  Westminster  Hall, 
the  10th  day  of  June,  1846,"  the  words,  "  By 
the  Court,"  are  in  the  handwriting  of  one  of 
the  Masters  of  the  Court,  is  sufficient  evidence 
of  the  swearing  of  the  affidavit  in  the  Court 
of  Queen's  Bench,  without  any  further  proof 
that  the  master  was  in  Court  when  the  affi- 
davit was  sworn.  Ibid. 

T.  On  an  indictment  for  perjury,  in  the  usual 
form,  setting  forth,  with  proper  inuendos,  a 
copy  of  a  deposition  before  a  magistrate, 
written  in  the  English  language,  and  signed 
by  the  defendant,  he  may  be  convicted  on 


proof  of  a  verbal  deposition  in  the  Welsh  !_ 
guage  of  which  the  written  deposition  signed 
by  him  is  the  substance.    Reg.  v.  Thomae, 

8.  Form  of  indictment  for  perjury  in  the  county 
court.  .  823 

PLEADING. 

See  Bill  of  Exchange,  1, 10.— False  Impris- 
onment, 1. — Goods  sold,  1, 2. — Indictment. 
— Monet  Lent. — New  Assionhent. — Tres- 
pass, 2. 

1.  In  an  action  for  assaulting  the  plaintiff,  the 
defendants  pleaded,  that  the  plaintiff  was 
beating  "  a  certain  hoy  who**  nam*  i*  to  the 
defendant*  unknown,"  and  that  the  defend- 
ants,  to  prevent  his  beating  "  tac  said  bom," 
quietly  laid  their  hands  on  him.  Replication, 
that  "the  *aid  boy,"  in  the  plea  mentioned 
"  was  one  Barne*  W.,  and  was  and  is  the  law- 
ful son  of  the  plaintiff/'  of  the  age  of  tea 
years,  and  that  "  the  *aid  Borne*  W."  refused 
to  obey  his  lawful  commands,  whereupon  the 
plaintiff  moderately  chastised  him.  Rejoin- 
der, that  the  plaintiff,  at  the  time,  when,  Ac, 
was  beating  "  file  laid  Borne*  W."  with  more 
violence  than  was  proper  and  reasonable. 
Rejoinder,  that  the  plaintiff  "  did  not  beat," 
Ac,  the  mid  Barne*  W.  "with  more  violence 
than  was  proper  and  reasonable."  On  the 
part  of  the  plaintiff;  evidence  was  given,  that 
the  plaintiff,  just  before  the  defendants  inter- 
fered with  him,  had  been  beating  his  son 
Barnes  W.,  who  was  ten  years  old,  with  a 
strap,  but  not  immoderately  j  but  the  last  wit- 
ness for  plaintiff  stated  that  the  plaintiff  had 
another  son,  aged  eight  It  was  proved  for 
the  defendants,  that,  after  the  plaintiff  had 
beaten  his  elder  son,  Barnes  W.T  be  began 
beating  the  younger,  when  the  defendants 
laid  hold  of  him :  Held,  that,  on  these  plead- 
ings,  the  issue  was  limited  to  the  question  of 
the  excessive  beating  of  Barnes  W.,  and  that 
anything  the  plaintiff  did  to  the  younger  boy 
was  not  in  issue ;  and  the  judge  at  the  trial 
would  not  allow  any  amendment  as  to  the 
name  of  Barnes  W.,  as  the  two  boys  had 
both  been  beaten,  and  if  the  issue  had  been 
different  the  plaintiff  might  have  addneed 
other  evidence  as  to  the  extent  of  the  beat- 
ing of  the  younger  boy.  Winterbmm  v. 
Brook*,  16 

2.  To  assumpsit  on  a  guarantee,  the  defendant 
pleaded,  that  the  guarantee  was  given  J»y 
'him  on  certain  terms,  which  limited  the  lia- 
bility of  him  the  defendant  thereunder,  and 
the  plaintiff  traversed  this  plea : — Held*  that. 
in  this  state  of  the  record,  the  plaintiff  was 
not  at  liberty  to  object  to  the  admissibility 
of  evidenoe  to  prove  what  those  terms  were* 
on  the  ground  that  they  were  not  shown  to 
have  been  reduced  into  writing.  Galley  v. 
Taylor,  5*1 


POST  LETTER. 
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Forms. 

Set  Indictments  (Forms  or). 

Declarations. 

1.  For  digging  away  ground  which  supported 
the  plaintiff's  building.  250 

2.  Against  a  carrier  for  loss  of  a  parcel  above 
10*.  value,  after  notice  by  the  carrier,  the 
parcel  being  stolen  by  the  defendant's  ser- 
vants. 700 

3.  Against  a  earner  for  refusing  to  carry  a  par- 
eel  unless  an  overcharge  for  carriage  was 
paid.  702 

PUom  and  Replication*. 

1.  Plea,  that  a  horse  and  carriage  were  taken 
damage  feasant  31 

2.  Plea,  that  a  tenancy  was  determined  by  no- 
tice to  quit.  416 

3.  Plea,  that  a  tenancy  was  determined  by  sur- 
render by  act  of  law.  75. 

4.  Replication  thereto.  417 

5.  Plea,  that  the  defendant  was  not  a  carrier. 

700 

6.  Plea,  that  the  defendant  did  not  accept  goods 
as  a  carrier.  690,  700 

7.  Plea,  that  the  goods  were  removed  to  avoid 
a  distress,  and  that  the  landlord  seised  them 
in  the  hands  of  the  carrier.  680 

8.  Plea,  that  the  package  did  not  contain  the 
articles  speeified  in  the  declaration.  700 

9.  Plea,  that  the  goods  were  not  stolen  by  the 
defendant's  servants.  Ibid. 

10.  Plea,  that  the  plaintiff  did  not  tender  the 
package  to  be  carried,  modo  et  forma.      Ibid. 

11.  Plea,  that  the  plaintiff  was  not  willing  to  pay 
the  proper  amount  of  carriage  modo  erforma. 

/bhl. 

12.  Plea,  that  the  plaintiff  had  recovered  against 
another  person  for  the  same  cause  of  action.  683 

13.  New  assignment  thereto.  Ibid. 

14.  Plea,  in  actions  for  false  imprisonment, 
that  a  felony  was  committed,  and  the  plaintiff 
apprehended  on  suspicion,  stating  the  grounds 
of  suspicion.  422 

15.  Plea,  that  one  assured  fraudulently  allowed 
a  third  person  to  hold  the  policy,  and  to  obtain 
money  dn  it  672 

16.  Plea,  that  the  full  consideration  was  not 
stated  in  an  indenture  of  apprenticeship.  811 

POACHING. 

Set  NlfiHT-POACHIXG. 

POISON  (ADMINISTERING.) 

See  Administering  Poison. 

POOR  BOX. 
See  Larceny,  4. 

POST  LETTER. 
1.  The  president  of  a  department  in  the  Post- 
office  put  a  half  sovereign  into  a  letter,  on 


which  he  wrote  a  fictitious  address,  ami 
dropped  the  letter  with  the  money  in  it  into 
the  letter-box  of  a  post-office  receiving-house, 
where  the  prisoner  was  employed  in  the  ser- 
vice of  the  Post-office.  The  prisoner  stole  the 
letter  and  money : — Held,  that  this  was  a  steal- 
ing of  a  "post  letter"  containing  money, 
within  the  stat  1  Vict  c  36,  s.  26;  and  that 
this  was  not  the  less  a  "post-letter"  within 
that  enactment,  because  it  had  a  fictitious 
address.     Reg.  v.  Yottng,  466 

2.  8.,  post-mistress  of  G.,  received  from  A.  h 
letter  unsealed,  but  addressed  to  B.,  and  with 
it  IL,  for  a  post-office  order,  Zd.  for  the  pound- 
age on  the  order,  Id.  for  the  postage,  and  Id. 
for  the  person  who  got  the  order.  S.  gave  the 
letter  unsealed,  and  the  money  to  the  prisoner, 
who  was  the  letter-carrier  from  G.  to  L.,  tell- 
ing him  to  get  the  order  at  L.,  and  inclose  it 
in  the  letter,  and  post  the  letter  at  L.  The 
prisoner  destroyed  the  letter,  never  procured 
the  order,  and  kept  the  money : — Held,  that 
he  was  indictable  under  sect.  26  of  the  stat. 
7  Will.  4  £  1  Vict.  o.  36,  for  stealing,  embez- 
sling,  and  destroying  a  post-letter,  he  being 
at  the  time  in  the  employ  of  the  Post-office. 
Reg.  Bickerstaff,  761 

POST-OFFICE. 
See  Forgery,  4.— Larceny,  3,  6,  12. 

POSTPONING  TRUL. 
1.  An  application  to  postpone  the  trial  of  a 
prisoner  charged  with  murder,  in  order  to 
afford  an  opportunity  of  investigating  the  evi- 
dence and  characters  of  certain  witnesses  who 
had  not  been  examined  before  the  committing 
magistrate,  but  who  were  to  be  called  for  the 
prosecution,  to  prove  previous  attempts  by 
the  accused  on  the  life  of  the 'deceased,  was 
refused.     Reg.  v.  Johnton,  354 

PRACTICE. 
Set  Addressing  the  Jury. — Amendment. — 
Costs. — Examination  before  Magistrates. 
— Feigned  Issue,  2. — Impounding  Docu- 
ments.— Notice  to  Produce. — Particulars 
of  Demand. — Postponing  Trial. — Queen's 
Counsel. — Witnesses'  Names  on  the  back 
of  the  Indictment. 

PRETENCE  (FALSE). 
Set  False  Pretence. 

PRINCIPAL  AND  AGENT. 
Set  Contract,  1,  2. 

PRIVILEGE. 
Set  Arrest. 

PRIVILEGED  COMMUNICATION. 
See  Libel,  1,  2. 
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FIXTURES. 


FORGERY. 


made  no  difference  that  the  sale  was  made 
by  auction.     Bardell  v.  Spink;  646 

2.  Where  the  declaration  alleged  that  the  de- 
fendant had  falsely  represented  himself  as  an 
agent  of  the  master  of  a  vessel,  and  so  enter- 
ed into  a  charter-party  with  the  plaintiffs : — 
Held,  that,  under  the  plea  "  Not  guilty,"  the 
contract  mnst  be  proved  by  the  plaintiffs,  and 
not  the  misrepresentation  only ;  and,  second- 
ly, that  the  charter-party,  being  unstamped, 
eonld  not  be  read  in  evidence;  though  the 
defendant  was  not  an  agent  of  any  "  master, 
or  captain,  or  owner"  of  a  vessel.  Brink  v. 
Winguard,  656 

FALSE  STATEMENT  TO  A  REGISTRAR. 
See  Registrar. 

FEIGNED  ISSUE. 

1.  Under  a  feigned  issue,  brought  to  try  the 
right  of  property  in  certain  goods  which  had 
been  seized  under  an  execution  against  A. — 
Held,  that  the  question  for  the  jury  was,  not 
whether  the  goods  were  the  property  of  the 
plaintiff  in  tbe  feigned  issue,  or  of  A.,  but 
merely  whether  they  were  or  were  not  the 
property  of  the  former.    Green  v.  Bogere,  148 

2.  Where  goods  have  been  taken  under  %fi.fa., 
and  an  issue  is  directed  to  try  whether  the 
goods  were  those  of  a  third  person,  and  on 
that  issue  the  jury  at  the  assizes  find  for  such 
person  who  is  plaintiff  in  the  issue,  the  prac- 
tice is  for  the  associate  to  keep  the  Nisi  Prius 
record  till  alter  the  fourth  day  of  the  next 
term,  unless  the  Judge  orders  it  to  be  im- 
mediately delivered  up  to  the  plaintiff's  at- 
torney upon  an  application  in  the  nature  of 
an  application  for  speedy  execution.  Abbott 
v.  Clarke,  209 

FENCES. 

1.  The  occupier  of  the  land  is  bound  to  fence 
off  any  hole  or  area  upon  it  which  adjoins, 
or  is  so  close  to,  a  publio  way,  that  it  may  be 
dangerous  to  passers  by  if  left  unguarded. 
Barneev.  Ward,  661 

2.  The  occupier  is  prima  facia  liable  for  any 
damage  that  may  arise  by  neglecting  so  to 
fence.  Ibid. 

FILIATION  (ORDER  OF). 

1.  An  order  of  filiation  was  bad  on  the  face  of 
it.  Two  justices  made  a  second  order  after 
a  supersedeas  of  the  first  order: — Held,  that 
the  supersedeas  had  no  effect,  but  that  the 
justices  hnd  jurisdiction  to  make  the  second 
order,  although  the  first  order  had  not  been 
«;na?hed  either  on  appeal  or  certiorari.  Beg. 
v.  BH*byf  962 

-.  Form  of  indictment  ,  Ibid. 

FIXTURES 
See  Landlord  and  Tenant,  7. 


A  reversionary  interest  in  trade  fixtures  will 
pass  to  a  purchaser  under  a  parol  agreement. 
Petrie  v.  Dawton,  13S 

FOREIGN  LAWS. 
A  witness  expert  in  the  law  of  a  foreign  coun- 
try was  called  to  prove  what  that  law  was  :— 
Held,  that  he  should  state  on  his  responsibility 
what  the  law  was,  and  not  read  any  frag- 
ments of  a  code.     Cock*  v.  Purday,  269 

FORGERY. 

1.  A  bill  of  exchange  was  payable  to  "  Mrs.  E. 
I.,  widow,  M.  I.,  spinster,  A.  M.  I.,  spinster, 
and  A.  M.,  the  wife  of  E.  B.r  Esq.,  or  order, 
the  executrixes  of  tbe  late  J.  I.,  Esq."  A. 
was  indicted  for  forging  "  a  certain  endorse- 
ment of  the  said  bill  of  exchange,  which  last- 
mentioned  endorsement  is  as  follows,  that  is  tu 
say,  "  A.  M.  I."  It  was  objected,  that  the  bill 
was  only  negotiable  on  the  endorsement  of  all 
the  payees,  and,  therefore,  that  this  was  not  a 
forged  endorsement  of  the  bill.  The  prisoner 
was  convicted,  and  tbe  judges  held  the  con- 
viction right    Beg.  v.  Winterbottom,  37 

2.  An  indictment  for  forging  "a  certain  war- 
rant and  order  for  tbe  payment  of  money" 
is  not  supported  by  proof  of  the  forgery  of  an 
instrument  which  is  a  warrant  for  the  pay- 
ment of  money,  but  which  is  not  an  order. 
Beg.  v.  William*,  51 

3.  A.  kept  a  depoeit  account,  but  not  a  dramty 
account  with  B.,  a  banker,  and  A.  was  not 
entitled  to  draw  checks  on  B.  C.  presented 
a  forged  check  of  A.  on  B.,  which  B.  paid : 
— Hela\  that  this  check  was  a  forged  warrant 
for  the  payment  of  money,  but  not  a  forged 
order,  as  A.  had,  by  the  course  of  dealing  be- 
tween him  and  B.,  no  right  to  draw  checks 
on  B.  {bid. 

4.  If  A.,  by  letter,  desire  B.,  an  innocent  ageut, 
to  write  the  name  of  "W.  S.*'  to  a  receipt 
on  a  Post-office  order,  and  the  innocent  sgent 
do  it,  believing  that  he  is  authorized  so  to  do, 
A.  is  a  principal  in  this  forgery,  and  it  makes 
no  difference  that  by  the  letter  A.  says  to  B. 
that  he  is  "at  liberty"  to  sign  the  name  of 
W.  S.,  and  does  not  in  express  words  direct 
him  to  do  so. 

But  if  A.,  before  the  date  of  the  letter  sent 
to  B.,  received  by  post  a  letter  of  an  earlier 
date  purporting  to  have  come  from  W.  S.,  and 
bearing  post-marks  of  earlier  date,  from 
which  it  may  be  inferred  that  he  was  autho- 
rized to  make  use  of  the  name  of  W.  S.,  the 
counsel  of  A.,  on  his  trial  for  the  forgery,  is 
entitled  to  state  tbe  von  tents  of  that  letter, 
and  to  give  it  in  evidence,  with  a  view  of 
showing  that  A.  bond  fide  believed  that  he 
had  tbe  authority  of  W.  S.  for  directing  B. 
to  sign  the  name  of  W.  S.  to  the  receipt  Beg. 
v.  Clifford,  202 


RAPE 


REGISTRAR. 
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committee : — Held,  that  the  attorney  was  not 
personally  liable  under  such  contracts.  Rue- 
m*  v.  Betce,  669 

9.  The  plaintiff,  by  an  agent  at  B.,  received 
small  parcels,  and  had  them  pnt  into  a  ham- 
per, addressed  to  himself  at  L.,  and  sent 
by  the  London  and  North  Western  Railway. 
These  small  parcels,  which  were  addressed  to 
different  persons,  it  was  the  business  of  the 
plaintiff  to  deliver  as  addressed.  In  its  tran- 
sit on  the  railway,  a  small  parcel,  addressed 
to  Mr.  E.,  was  abstracted  from  the  hamper : 
— Held,  in  an  action  by  the  plaintiff  against 
the  company,  for  loss  of  the  parcel,  that 
it  was  snffioient  to  prove  that  it  was  not  in 
the  hamper  when  delivered  to  the  plaintiff  by 
the  company,  and  that  it  was  not  necessary 
to  go  into  evidence  to  show  that  the  company 
had  not  delivered  it  to  Mr.  E.  j  and  that  the 
amount  of  damages  in  such  action  is  the 
value  of  the  lost  parcel,  as  the  plaintiff  would 
be  liable  to  that  amount  to  the  owner  of  it 
Crouch  v.  The  London  and  North  Western  Bail- 
way  Company,  789 

10.  A  railway  company  has  no  right  to  open  a 
parcel  to  ascertain  whether  it  contains  other 
parcels  addressed  to  different  persons.    Ibid. 

11.  By  their  act,  3  Will  4,  c.  xxxvi.,  s.  181,  the 
London  and  North  Western  Railway  Com- 
pany are  to  take  rates  and  tolls  from  all  per- 
sons alike,  under  the  same  or  similar  circum- 
stances. Their  ordinary  price  for  carrying  a 
parcel  from  L.  to  B.  was  \d.  per  lb.  They 
refused  to  carry  a  parcel  for  the  plaintiff  from 
L.  to  B.  unless  he  paid  Id.  per  lb.,  which  he 
did : — Held,  that  he  might7 recover  back  the 
excess.  Ibid. 

12.  Form  of  Pleadings.  Ibid. 

RAPE. 
See  Abusing  Female  Children. 

1.  Where,  on  the  trial  of  a  case  of  rape,  it  was 
wished  on  the  part  of  the  prisoner  that  the 
jury  should  see  the  place  at  which  the  offence 
was  said  to  have  been  committed,  and  the 
place  was  so  near  to  the  Court  that  the  jury 
could  have  a  view  without  inoonveniencc,  the 
judge  allowed  a  view,  although  the  prosecutor 
did  not  eonsont  to  it    Reg.  v.  Whalley,    376 

2.  An  acquittal  on  an  indictment  for  a  rape 
could  not  be  successfully  pleaded  to  a  sub- 
sequent indictment  for  an  assault  with  intent 
to  commit  a  rape,  nor  could  an  acquittal  on 
an  indictment  for  feloniously  stabbing  with 
intent  to  do  grievous  bodily  harm,  be  success- 
fully pleaded  to  an  indictment  for  an  assault, 
although,  in  each  case,  the  transaction  was  the 
same,  and  the  accused  might  have  been  con- 
victed of  an  assault,  under  sect.  11  of  the 
stat  1  Vict  c.  85.  Reg.  v.  Cheeon,  781 
VOL.  II. — 88 


RECEIVER. 
See  Larcent,  5. 

1.  An  indictment  for  breaking  into  the  house 
of  A.  contained  five  counts,  laying  the  pro- 
perty stolen  in  five  different  persons,  A.,  B.,  C, 
D.,  and  E.  It  also  contained  five  other 
counts  under  the  siat  11  A  12  Vict  c.  46,  for 
receiving  the  goods  mentioned  in  each  of  the 
first  five  counts  respectively: — Held  to  be 
correct,  and  that  there  may  be  as  many  counts 
on  this  statute  for  receiving  as  there  are 
counts  for  stealing.     Reg.  v.  Beeton,  960 

2.  E.,  at  the  Dorset  Sessions,  was  found  guilty 
of  sheepstealing,  on  one  count  of  an  indict- 
ment, and  M.  was  convicted  of  receiving  on 
another  count  in  the  same  indictment  for  a 
substantive  felony,  the  receiving  being  alleged 
in  that  count  to  have  been  in  Somersetshire : — 
Held  that  M.  was  improperly  convicted,  as 
there  was  nothing  in  the  latter  count  to  show 
jurisdiction  to  try  him  in  Dorsetshire.  Reg. 
v.  Martin,  950 

3.  A.  stole  fowls  and  sent  them  by  coach  to  Bir- 
mingham in  a  box  not  addressed  to  any  one, 
but  A.  made  a  verbal  statement  when  he  sent 
them,  that  a  person  would  call  for  them.  At 
Birmingham  B.  inquired  for  the  box  ;  it  was 
shown  to  her,  and  she  claimed  it,  but  it  was 
not  delivered  to  her : — Held,  that  B.  could  not 
be  properly  convicted  as  a  receiver.  Reg.  v. 
Bill,  978 

4.  If  a  man  steal  goods  at  A.,  and  send  them  to 
B.  by  a  coach,  not  addressed,  but  stating  that 
a  person  will  call  for  them,  and  his  wife  call 
for  them,  and  obtain  them  at  B.,  icicnter, 
whether  she  can  be  convicted  as  a  receiver, 
— - qwxre  t  Ibid, 

RECORD  (PROOF  OF).' 
See  Evidence,  9, 13. 

RECORDER. 
See  Crown  Cases  Reserved,  3. 

REGISTER. 
See  Parish  Register. 

REGISTER  OF  DEEDS. 
See  Evidence,  12. 

REGISTRAR. 
1.  An  indictment  on  the  stat.  6  A  7  Will.  4,  <». 
86,  s.  41,  for  making  false  statements  for  the 
purpose  of  their  being  inserted  in  a  marriage 
register,  alleged  that  a  clergyman  had  so- 
lemnized a  marriage,  and  was  about  to  regis- 
ter in  duplicate  the  particulars  relating  ti 
that  marriage,  and  that  the  defendant  did  wil- 
fully make  to  the  olergyman  who  solemnized 
the   office   of  marriage,  "for  the  pnrpoe+  nf 
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REPLEVIN. 


ROBBERY. 


l*ing  ineeried  in  the  register  of  marriage," 
oertain  falst  statements :— Held,  that  this 
was  supported  by  proof  that  the  entry  was 
made  by  tne  chureh  clerk  before  the  marriage, 
and  that,  after  the  marriage,  the  clergyman 
read  over  the  statements  to  the  defendant, 
and  asked  him  if  they  were  correct,  and  that 
he  answered  in  the  affirmative. 

Held,  also,  that,  on  snob  an  indictment,  it 
was  not  necessary  to  prove  that  the  register 
books  were  furnished  to  the  olergyman  by 
the  Registrar-General.    Reg.  v.  Brown,    504 

2.  Form  of  indictment  Ibid. 

8.  The  stet  6  k  7  Will.  4,  c  86,  s.  41,  makes  it 
a  misdemeanor  to  make  a  false  statement  of 
one  or  more  of  the  partiemlare  required  to  be 
registered  for  the  purpoee  of  being  ineerted 
in  any  register  of  birth,  death,  or  marriage ; 
and  to  constitute  this  offence  the  purpose 
need  not  be  effected.  But  it  is  a  felony  un- 
der the  43d  section  of  that  statute  to  cause 
the  registrar  to  make  an  entire /alee  entry  of 
a  birth,  marriage,  or  death.    Reg,  v.  Maeon, 

622 

4.  Form  of  indictment  Ibid. 

6.  A  woman  went  to  a  registrar  of  births  and 
asked  him  to  register  the  birth  of  a  child ; 
she  stated  to  him  the  particulars  necessary 
for  the  entry,  and  he  made  the  entry  accor- 
dingly, and  she  signed  it  as  the  person  giving 
the  information.  Every  particular  which  she 
stated  was  false : — Held,  that  this  amounted  to 
the  felony  of  causing  a  false  entry  to  be  made, 
within  the  stat  6  A  7  WilL  4,  o.  86,  s.  48,  and 
was  not  merelythe  misdemeanor  of  making  a 
false  statement,  under  sect  41  of  that  statute. 
Beg.  v.  Dewitt,  965 

BENT. 

See  Labdlobd  ahd  Tmtaht,  1,  2. 

REPAIRS. 
Set  Lahdlord  akd  Tenaict,  12. 

REPLEVIN. 

1.  In  replevin,  the  defendant  avowed  for  a  dis- 
tress for  rent,  and  the  plaintiff  pleaded  that 
the  goods  were  taken  between  sunset  and 
sunrise,  and  the  defendant  replied  that  the 
goods  were  taken  between  sunrise  and  sun- 
set, without  this,  that  they  were  taken  be- 
tween sunset  and  sunrise  :~-Held,  that,  on 
these  pleadings,  the  plaintiff  had  the  right  to 
begin.     Tunnicliffe  v.  Wilmot,  626 

2.  In  replevin,  the  plaintiff  had  given  a  bond 
under  sect  121  of  the  stat  9  A  10  Vict.  c. 
95  (the  Local  Courts  Act),  to  prosecute  his 
suit  with  effect  and  without  delay,  and  prove 
that  the  title  to  corporeal  property  was  in 
question : — Held,  that  he  was  not  entitled  to 
obtain  a  certificate  from  the  judge  at  Nisi 


Prims  that  he  had  done  so,  if  he  did  not  sac- 
coed  in  the  cause ;  and  that  not  having  don« 
so,  he  had  not  prosecuted  his  suit  with  effect 

Ibid. 
3.  Where  the  defence  rested  on  several  cog- 
nisances : — Held,  that  a  person  under  whom 
one  of  such  oognisanoes  was  made  was  com- 
petent to  prove  matters  distinct  from  and 
independent  of  that  particular  cognisance. 
Walker  ▼.  Gilee,  171 

REPLY. 
See  AfiDBBasive  ran  Jubt. 

RESCUE  OF  DISTRESS. 
See  Church-bats,  7. 

RESERVED  CASES. 
See  Cbowk  Casks  Ruum>. 

REPRESENTATIVE  SUING  FOR  DEATH 
CAUSED  BY  NEGLIGENCE. 

See  NnououtCB,  1,  2. 

RETURNED  TRANSPORT. 
See  EvTDKXcm,  13. 
Where  a  prisoner  was  indicted,  under  the  5  Gee 
4,  c  84,  s.  22,  for  being  found  at  large  in  En- 
gland before  the  expiration  of  a  term  for 
which  he  had  been  sentenced  to  be  trans- 
ported i— Held,  that  the  fact  of  such  sentence 
being  in  force  at  the  time  be  was  so  found  st 
large,  was  sufficiently  proved  by  the  certificate 
of  his  conviction  and  sentence, — the  judgment 
remaining  unreversed, — although,  on  the  face 
of  such  certificate,  it  appeared  that  the  sen- 
tence, vis.  transportation  for  fourteen  yean, 
was  one  whieh  could  not  have  been  inflicted 
on  him  for  the  offence  of  which,  according  to 
such  certificate,  he  had  been  committed,  rix. 
larceny.    Reg.  v.  Finney,  774 

REWARD  (TAKING)  FOR  HELPING  THE 
RETURN  OF  STOLEN  GOODS. 

A.  had  her  goods  stolen.  B.,  who  knew  the 
thieves,  received  money  from  A.  to  endeavour 
to  purchase  the  stolen  property  of  the  thievet 
for  A.,  but  not  meaning  to  bring  the  thieve* 
to  justice  .— ffeM,  that  B.  was  guilty  of  the 
felony  of  taking  money  on  account  of  helping 
A.  to  the  return  of  stolen  goods  within  tne 
8tat7£8G.4,o.29,s.58.  Reg.  r.  Paeeee,  957 

RIGHT  TO  BEGIN. 
See  Coverture,  1,  5.— Replktt*,  1. 

ROBBERY. 

See  Assault,  1,  2,  4. 

A.  asked  B.  what  o'clock  it  was,  and  R  took 

out  his  watch  to  tell  him,  holding  his  water 

loosely  in  both  his  hands.  A.  caught  hold  ef 

the  ribbon  and  key  attached  to  the  watcL, 


SHIPPING. 


STAMP. 
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%nd  snatched  it  from  B.,  and  made  off  with 
it: — Held, no  robbery, but  a  stealing  from  the 
person.    Reg.  v.  Wall*,  214 

SALE  BY  SAMPLE. 
See  Sample. 

SAMPLE. 

Semble,  that  an  article  sold  by  sample  cannot  in 
any  ease  be  rejected  as  not  corresponding 
with  the  sample  except  within  a  reasonable 
time.     Sander*  v.  Jameson,  667 

SCRIP. 
See  Joint-stock  Company. 

SEDUCTION. 
Eridenee. — In  an  action  for  the  seduction  of 
the  plaintiff's  daughter,  to  prore  that  her 
connexion  with  the  defendant  (which  hap- 
pened but  once)  was  against  her  consent,  the 
daughter  can  be  asked  only  as  to  circum- 
stances occurring  immediately  after  the  event 
Colyer  v.  Mayne,  1011 

SHERIFF. 
In  an  action  for  an  escape  against  a  sheriff, 
where  the  prisoner  was  brought  up  to  Lon- 
don from  the  country  in  obedience  to  a  war- 
rant issued  by  a  commissioner  of  bankruptcy, 
and  permitted  to  remain  there  three  days, 
though  remanded  back  by  the  learned  com- 
missioner, (one  of  them,  however,  being  a 
Sunday,  and  another  a  day  appointed  for  the 
prisoner  to  appear  before  a  Judge  at  cham- 
bers by  virtue  of  a  writ  of  kabeae  corpu$),  and 
to  repair  from  place  to  place  attended  by 
the  jailer : — Held,  that  the  above-mentioned 
facts  did  not  constitute  an  escape  in  contem- 
plation of  law.    Atew  v.  Davie*,  280 

SHIPPING. 
See  Tender,  1. 

1.  The.  captain  of  a  ship  was  instructed  to  apply 
for  a  cargo  to  A.;  and,  in  the  event  of  A.  not 
being  on  the  spot,  then  to  apply  to  B.  (both 
being  agents  of  the  charterers)  for  the  same 
purpose.  He  applied  to  both  accordingly,  and 
was  refused  a  cargo  by  both.  An  action  was 
brought  by  the  owners  to  recover  the  freight : 
and,  in  order  to  do  away  with  the  effect  of 
the  proof  as  to  B/s  refusal,  a  letter  from  B. 
to  the  defendants  was  tendered  in  evidence, 
to  show  that,  prior  to  such  refusal,  B.  had  re- 
nounced their  agency: — Held,  to  be  inadmis- 
sible. Hastily.  Watson,  141 

2.  Held,  further,  that  A.  having  been  on  the 
spot,  what  passed  between  B.  and  the  cap- 
tain was  important  only  in  so  far  as  it  was 
confirmed  and  adopted  by  A.  Aid. 

S.  A.,  a  supercargo,  sailed  to  Calabar,  in  charge 
Of  a  ship,  called  the  "  Magistrate/;  his  com- 
mission being  6  per  cent    Some  time  after 


his  departure,  his  principals  despatched  an- 
other ship,  called  the  "  Windermere,"  to  Cal- 
abar, with  instructions  to  A.  to  find  a  cargo 
for  her,  and  to  consider  her  "  in  one  turn" 
with  the  "Magistrate,"  and  offering  him,  in 
respect  of  this  second  ship,  a  commission  of 
21  per  cent.  A.  wrote  to  his  principals,  re- 
jecting the  21  per  cent  commission ;  but,  not- 
withstanding this,  he  proceeded  to  load  the 
"  Windermere, "  that  course  being,  in  his  view, 
the  best  for  his  principals  •  Held,  that,  as  he 
bad  acted  on  the  instructions  of  his  princi- 
pals in  loading  the  "  Windermere,"  he  was 
bound  by  their  offer  as  to  commission,  and 
could  not  recover  more  than  2|  per  cent  in 
respect  of  the  cargo  of  that  ship.  Moore  v. 
Maxwell,  654 

SLANDER. 

1.  In  an  action  for  slander,  the  words  were, 
"You  are  a  thief;  you  robbed  Mr.  L.  of  £30." 
The  words  were  spoken  in  the  hearing  of  B. 
and  of  several  strangers.  B.  knew  that  the 
words  did  not  mean  to  impute  felony,  but 
meant  to  impute  that  the  plaintiff  had  impro- 
perly obtained  £30  from  Mr.  L.  to  compromise 
an  action  for  a  distress : — Held,  that  under 
these  circumstances,  the  question  to  be  left  to 
the  jury  was  not  what  the  defendant  meant 
by  the  words  he  spoke,  but  what  reasonable 
men,  hearing  the  words,  would  understand 
by  them.    Hankineon  v.  Bilby,  440 

2.  SembU  b\»o,  that  if  all  the  persons  present 
when  the  words  were  spoken  had  known  that 
the  words  did  not  impute  felony,  that  would 
have  been  an  answer  to  the  action.  Ibid. 

SODOMY. 
A  man  who,  as  pathic,  committed  sodomy  with 
a  boy  of  the  age  of  twelve  years,  was  convict- 
ed of  that  offenoe,  and  the  judges  held  the 
conviction  right    Reg.  v.  Allen,  869 

SOLICITOR. 
See  Attorney. 

STAMP. 
See   Apprentice.— Bill  op   Exchange,   4  — 
Evidence,  21. — False  Representation,  2. 

1.  The  appointment  of  a  person  to  be  treasurer 
to  guardians  of  the  poor  under  a  local  act  ** 
a  yearly  salary,  requires  a  stamp.  Reg.  r. 
Welch,  2°« 

2.  Semble,  that  if  parties  choose  to  divide  their 
oontraots,  so  as  to  lessen  the  amount  of 
stamps,  they  may  legally  do  so.  Bankins  v. 
Clntterbuek,  810 

3.  B.  and  C.  entered  into  partnership  by  an 
unstamped  agreement  which  was  in  the  hands 
of  J.  8.  A.  sued  B.  and  C,  as  partners,  for 
goods  sold,  and  applied  to  J.  S.  to  take  oi 
send  the  agreement  to  the  Stamp-office,  that 
A.  might  get  it  stamped.    J.  S.  refused  to  do 
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so ;  and  a  judge  at  ohambers  would  not  order 
him  to  do  to,  aa  J.  S.  held  the  agreement  for 
B.  and  C,  and  did  not  in  any  way  hold  it  for 
A.     Dghe  v.  Brewer,  828 

L  A  2&L  stamp  not  necessary  for  a  mortgage 
deed  to  secure  an  indefinite  ram,  where  a 
subsequent  proviso  limits  the  principal  sum 
to  be  secured.     Doe  d.  Smith  v.  Warmer,  1014 

STATUTE  OF  FRAUDS. 
&e  Delivery  or  goods. — Fixtures. 

STATUTE  OF  LIMITATIONS. 
Set  Limitations  (Statute  or). 

STOCK  DIFFERENCES. 
A  contract  to  pay  the  differences  which  might 
become  due  between  the  parties  on  the  set- 
tling day  on  the  sale  of  some  Consols,  is  void, 
under  7  Geo.  2,  c  8.  Sawyer  v.  Longford,  697 

STOLEN  GOODS  (TAKING  REWARD  FOR 

RETURN  OF). 

See  Reward. 

TAKING  REWARD  FOR  HELPING  THE 

RETURN  OF  STOLEN  GOODS. 

See  Reward. 

TAX. 

See  Landlord  and  Tenant,  2. 

TAXATION  OF  COSTS. 
See  Attorney,  5. 

TENDER. 
See  Landlord  and  Tenant,  1. 

1.  The  custom  of  the  Caen  stone  trade  being  to 
pay  freight  half  in  cash  and  half  by  a  bill  at 
two  months,  the  agent  of  the  owners  of  Caen 
stone  which  was  brought  by  a  vessel  to  an 
English  port,  verbally  offered  the  captain  of 
the  vessel  which  brought  it  half  the  amount 
of  the  freight  in  cash,  and  also  offered  to  give 
the  captain  per  proc.  the  acceptance  of  the 
principal  for  the  other  half,  if  the  captain 
would  draw  a  bill  This  the  captain  refused : 
— Held,  a  sufficient  tender  of  the  freight,  as 
it  was  the  duty  of  the  captain  to  draw  the 
bill.    Luard  v.  Butcher,  29 

2.  The  question  as  to  whether  a  tender  was 
made  conditionally  or  not  is  for  the  jury. 
Mareden  v.  Ooode,  133 

THREATENING  LETTER. 
I.  An  indictment  on  the  stat  4  Geo.  4,  c.  54,  s. 
3,  charged  that  the  prisoner  sent  a  letter  to 
T.  L.,  threatening  to  burn  the  house  of  J.  R. : 
— Held  bad,  as  the  threat  must  be  to  the 
owner  of  the  property ;  and  that  if  the  letter 
was  sent  to  T.  L.,  with  intent  that  it  should  i 


reach  J.  R.,  and  did  reach  him,  it  should  hare 
been  charged  in  the  indictment  as  sent  to  J. 
R.     Reg.  v.  Jonee,  393 

2.  A  letter,  written  to  a  banker,  stating  that  it 
is  intended  by  a  cracksman  to  burn  hU  books 
and  cause  his  bank  to  stop,  and  that,  if  2501. 
are  put  in  a  certain  place,  the  writer  of  the 
letter  will  prevent  the  mischief:  but  if  the 
money  is  not  put  there,  it  will  happen,  is  a 
letter  demanding  money  with  menances, 
within  the  stat  7  A  8  Geo.  4,  c.  29,  s.  8.  Beg. 
v.  Smith,  332 

TIME. 

1*  In  legal  matters  "  a  month"  menu  a  lunar 
month j  but  in  commercial  matters  "  a  month" 
always  means  a  calendar  month.  Hart  v. 
MiddUton,  9 

2.  The  objection,  that  an  offence  is  laid  in  an 
indictment  to  have  been  committed  on  a  day 
which  has  not  yet  arrived,  can  only  be  taken 
advantage  of  on  demurrer,  and  cannot  be  taken 
after  a  plea  of  Not  guilty.    Beg,  v.  /eairie*, 

91* 
TIME  (REASONABLE.) 

See  Contract,  10.— False  Representation,  1. 

TOWN  COUNCILLOR. 
See  False  Answer. 

TRADE  (USAGE  OF). 
See  Custom  of  Trade.— Evidence,  8. 

TRANSCRIPT  OF  PARISH  REGISTER. 
See  Parish  Register. 

TRANSPORT  (RETURNED). 
See  Evidence,  13. 

TRAVERSE. 

A  defendant,  in  a  case  of  misdemeanour,  for 
which  he  was  indicted  at  the  quarter  session*, 
and  in  which  he  was  entitled  to  traverse,  did 
traverse : — Held,  that  his  traverse  was  to  the 
next  sessions,  and  not  to  the  assises,  which 
came  before  the  next  sessions,  and  the  de- 
fendant being  imprisoned  in  the  gaol  on  this 
charge,  the  judge,  at  the  assises,  would  not 
discharge  him  on  his  own  recognisance.  Beg. 
v.  Arlett,  59* 

TRE8PA8S. 

See  Acquital 

1.  If,  in  an  action  of  trespass  against  several 
defendants,  there  be  at  the  end  of  the  plain- 
tiff's case  no  evidence  against  one  of  the  de- 
fendants, it  is  in  the  discretion  of  the  judge 
whether  such  defendant  shall  be  then  ac- 
quitted; and  if  from  the  nature  of  :he  evi- 
dence given  for  the  plaintiff  it  is  probable  that 
evidence  which  will  be  given  for  the  other  de- 
fendants will  fix  this  defendant  with  liabUin 
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the  judge  will  not  allow  his  acquittal  at  the 
end  of  the  plaintiff's  cas.e.  Spencer  v.  Harri- 
eon,  429 

2.  In  trespass  for  taking  goods,  the  defence 
under  the  stat.  11  Geo.  2,  c.  19,  s.  3,  that 
the  goods  had  been  seized  after  having  been 
fraudulently  removed  to  prevent  a  distress 
for  rent,  cannot  be  gone  into  unless  specially 
pleaded;  but  where,  in  trespass  against  a 
landlord  and  his  broker  for  taking  goods, 
there  was  no  evidence  against  the  landlord, 
and  this  defence  was  opened  but  could  not  be 

'  gone  into,  as  Not  guilty  "  by  statute"  was  the 
only  plea,  the  judge  would  not  certify,  under 
the  stat.  8  A  9  Will.  3,  e.  11,  s.  1,  that  there 
was  reasonable  cause  for  making  the  land- 
lord a  defendant,  in  order  to  deprive  him  of 
his  costs.  Ibid. 

TRIAL. 
See  Gaol  Delivery.— Traverse. 

The  stat  38  Geo.  3,  e.  52,  s.  2,  which  relates  to 
the  trial  of  offences  in  an  adjoining  county, 
only  applies  to  cities  and  towns  corporate 
which  are  counties  of  themselves,  and  not  to 
towns  corporate  which  are  not  counties  of 
themselves.     Beg.  v.  Milner,  310 

TRIAL  (POSTPONING). 
See  Postponing  Trial. 

TROVER. 
See  Distress,  2. — Landlord  and  Tenant,  7. 

1.  In  an  action  of  trover,  where  the  plaintiff 
had  been  endeavouring  to  baffle  his  credi- 
tors by  a  merely  ostensible  transfer  of  the  goods 
to  another,  and  where  they  were  seized  upon 
premises  in  which  the  plaintiff's  tenancy  had 
expired  :-— 2/eW,  1st,  that  there  was  a  sufficient 
possession  as  against  a  wrongdoer,  without 
regard  to  the  question  of  ownership ;  and, 
2dly,  that  the  measure  of  damages  was  the 
value  of  the  plaintiff's  real  and  bond  fide 
interest  in  the  goods,  and  not  the  full  value, 
Cameron  v.  Wynch,  264 

2.  In  trover  a  written  demand  of  the  goods, 
signed  by  the  plaintiff,  and  attested  by  a  sut . 
eribing  witness,  was  served  on  the  defendant : 
— Held,  that,  at  the  trial,  a  duplicate  original 
of  this  could  not  be  given  i-  evidenoe  as  a 
demand  by  the  plaintiff,  witnout  calling  the 
subscribing  witness ;  bu'  vhe  judge  allowed  it 
to  be  read  as  a  paper  delivered  to  the  defend- 
ant (though  not  as  sent  by  the  plaintiff),  in 
order  to  allow  the  plaintiff  (if  he  could)  to 
show  anything  that  the  defendant  had  said  or 
done  in  consequence  of  it    Briant  v.  Dormer, 
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See  Landlord  and  Teh  ant,  9, 10. 


Variance. 

Bills  or  Exchange,  9. — Forgery,  14. 
Where,  after  recital  of  two  several  contracts 
between  the  parties,  the  declaration  alleged 
that  they  agreed  to  consolidate  them,  but  the 
several  contracts  alone  were  proved  in  evi- 
dence, and  the  fact  of  an  agreement  to  con- 
solidate was  negatived : — Held,  that  the  va- 
riance was  fatal,  and  that  the  Court  would 
not  amend  the  declaration.  Jfoncrieff  v.  Beade, 

705 
VENDOR  AND  PURCHASER. 
See  Railway  Company,  1. 
A  perfect  abstract  of  title  is  one,  which  show* 
such  a  title  as  enables  a  purchaser  to  com- 
plete his  purchase.    Therefore,  where  A.  had 
contracted  to  sell  lands  to  B.,  and  B.  after- 
wards contracted  to  sell  them  to  C,  and 
agreed,  amongst  other  things,  to  furnish  C 
with  a  full  and  sufficient  abstract  of  title;  and 
before  any  conveyance  by  A.  to  B.,  A.  died: — 
Held,  that  B.,  having  before  A.'s  death  deli- 
vered to  C.  an  abstract,  bringing  the  title 
down  to  the  contract  by  A.  to  sell  to  him,  had 
performed  his  agreement   Blackburn  v.  Smith, 

661 
VENUE. 
See  Forgery,  23. — Justice  or  the  Peace. — 
Receiver,  2. 

VIEW. 

Where,  on  the  trial  of  a  case  of  rape,  it  was 
wished  on  the  part  of  the  prisoner  that  the 
jury  should  see  the  place  at  which  the  offence 
was  said  to  have  been  committed,  and  the 
place  was  so  near  to  the  Court  that  the  jury 
oould  have  a  view  without  inconvenience,  the 
judge  allowed  a  view,  although  the  prosecutor 
did  not  consent  to  it    Beg.  v.  Whattey,    376 

WARRANT  OF  DISTRESS. 
See  Church  Rate,  7. 

WARRANTY. 

1.  Where  a  horse  is  warranted  "sound,"  the 
plaintiff  cannot  .recover  in  an  action  on  that 
warranty,  unless  he  show  that  the  horse  was 
unsound  at  the  time  of  the  eale :  and  mere 
defective  formation,  not  producing  lameness 
at  that  time,  is  not  an  unsoundness  within 
the  meaning  of  the  warranty.  Bailey  v.  For- 
reet,  131 

2.  Where  a  party  buys  a  specific  cargo  of  goods, 
expected  by  a  particular  ship,  and  which  are 
warranted  to  be  of  a  particular  quality,  he 
has  a  right,  on  the  arrival  of  the  ship,  to  in- 
spect such  cargo  before  it  is  delivered  to  him, 
in  order  to  ascertain  whether  the  warranty 
has  been  complied  with ;  and  if  it  have  not. 
he  may  reject  the  cargo  altogether.    But  «f 
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the  cargo  be  once  delivered  to  him,  he  has  no 
right  to  return  it,  on  the  ground  that  it  does 
not  correspond  with  the  warranty.  Toulmin 
v.  Hedley,  157 

WELSH  LANGUAGE. 
See  Perjurt,  8. 

WITNESS. 
See  Abusing  Fenalr  Children,  1,  2. — Bank- 
rupt, 4. — Costs,  2. — Coverture,  2. — For- 
bioh  Laws. — Rbpuvtk,  3. 

1.  Where  a  partner,  who  had  already  had  a 
judgment  against  him,  was  pat  into  the  wit- 
ness-box to  prove  the  same  debt  against  his 
co-partner,  but  it  did  not  appear  on  the  record 
that  Le  was  an  interested  party — Held,  that 
he  wa*  a  competent  witness.  Cupper  v.  New- 
ark, 24 

2.  A  negro,  who  was  called  as  a  witness,  stated, 
before  he  was  sworn,  that  he  was  a  Christian, 
and  had  been  baptised : — Held,  that  he  ought 
to  be  sworn,  and  that  no  farther  question 
could  be  asked  of  him  before  he  was  so.  Reg. 
v.  Servo,  63 

8.  A  witness  in  an  action  brought  to  recover 
certain  commission  or  brokerage  stated  on 
the  "  voir  dirt,"  that  he  had  a  claim  to  one 
moiety  of  whatever  commission  the  plaintiff 
should  receive : — Held,  that  the  evidence  of 
the  witness  was  admissible,  under  6  A  7 
Vict  c.  85,  (Lord  Denman's  Act)  Hill  v. 
Kttehing,  278 

C  A.,  B.,  and  C,  were  jointly  indicted,  A.  and 
B.  for  stealing  tea,  and  C.  for  receiving  it  #ct- 
enter,  Ac  A.  and  C.  pleaded  not  guilty,  and 
B.  pleaded  guilty,  and  the  trial  proceeded 
against  A.  and  C,  no  judgment  having  been 
pronounced  against  B. : — Hela\  that  B.  was  a 
competent  witness  for  the  prosecution  on  the 
trial  of  A.  and  C.    Reg.  v.  Hinkef  462 

ft.  If  a  witness  claims  the  protection  of  the 
Court  on  the  ground  that  his  answer  would 
tend  to  criminate  himself,  and  there  appears 


reasonable  ground  to  believe  that  it  would 
do  so,  he  is  not  compellable  to  answer ;  and, 
if  obliged  to  answer  notwithstanding,  what 
he  says  must  be  considered  to  have  been  ob- 
tained by  compulsion,  and  cannot  be  given 
afterwards  in  evidence  against  him.  Reg.  v. 
Oarbett,  474 

6.  Whether  the  mere  declaration  of  a  witness  on 
oath,  that  he  believes  that  his  answer  would 
tend  to  criminate  him,  would  or  would  not  bo 
sufficient  to  protect  him  from  answering, 
where  sufficient  other  circumstances  did  not 
appear  in  the  case  to  induce  the  judge  to  be- 
lieve that  the  answer  would  tend  to  criminate 
the  witness — qnare  t  Ibid. 

7.  It  makes  no  difference  in  the  right  of  the 
witness  to  protection,  that  he  had  before  an- 
swered in  part,  as  he  is  entitled  to  claim  the 
privilege  at  any  stage  of  the  inquiry,  and  no 
answer  forced  from  him  by  the  presiding  judge 
(after  such  a  claim)  can  be  afterwards  given  in 
evidence  against  him.  IbUZ. 

8.  Since  Lord  Denman's  Act  (6  A  7  Viet,  c  86), 
the  petitioning  creditor  is  a  good  witness  to 
support  the  flat    John**  v.  ffraAost,        8d3 

WITNESSES'  EXPENSES. 
See  Assault,  8. 

WITNESSES'  NAMES  ON  THE  BACK  OF 
THE  INDICTMENT. 

The  judges  have  laid  down  a  rule,  that  a  prose- 
cutor is  not  bound  to  call  witnesses  merely 
because  their  names  are  on  the  back  of  the 
indictment;  but  the  prosecutor  ought  to  bare 
all  such  witnesses  in  court,  so  that  they  may 
be  called  for  the  defence,  if  they  are  wanted 
for  that  purpose;  if,  however,  they  are  called 
for  the  defence,  the  person  calling  them 
makes  them  his  own  witnesses,  Reg.  v. 
Woodkead,  ;2t 

WORDS. 

See  Slabber. 
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